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STATE OF MAINE VS. GRAND TRUNK RAILWAY CO, OF CANADA. 


] Unirep States OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the district of Maine, 
Greeting : , 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between The State of Maine and The Grand Trunk Railway Com- 
pany of Canada, a railroad corporation operating a railroad in the 
State of Maine, a manifest error hath happened, to the great dam- 
age of the said The State of Maine, as by its complaint appears, we, 
being willing that error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, it judgment be therein given, that then, 
under your seal, distinetly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of Octo- 
ber next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error What of right and according to the laws and customs of the 
United States should be done. 


Witness the Honorable Morrison R. Waite, 
Seal of the Cireuit) Chief Justice of the saia supreme Court, the 29th 
Court, Maine. day of October, in the vear of our Lord one 
thousand eight hundred and eightv-seven. 
A. Il. DAVIS, 
Clerk of the Circuit Court of the United States for Maine District. 


Allowed by— 
NATHAN WEBB, 
District Judge. 


Circuit Court of the United States, District of Maine. 


And now here the judges of the circuit court of the United States 
in and for said district make return of this writ’ by annexing hereto 
and sending herewith, under the seal of the said cireuit court, a true 
and attested copy of the record and process in the suit within men- 
tioned and of all proceedings therein. 

In testimony whereof I, A. Il. Davis, clerk 
Seal of the Circuit of said cireuit court, have hereunto set my 
Court, Maine. hand and the seal of said court this first day 


of November, A. D. 1887. 
A. H. DAVIS, Clerk. 
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The United States of America to the Grand Trunk Railway 
Company of Canada, a railroad corporation operating a 
railroad in the State of Maine, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
premne Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Maine, wherein The State of Maine is plaintiff in error 
and vou are defendant in error, to show cause, if any there be, why 
judgment rendered against the said plaintiff in error, as in said 
writ of error mentioned, should not be corrected and why speedy 

justice should not be done to the parties in that behalf. 
Witness the Honorable Nathan Webb, 
Seal of the Circuit judgeof the district court of the United States 
Court, Maine. for the district of Maine, this twenty-ninth 
day of October, in the vear of our Lord one 

thousand eight hundred and eighty-seven. 


NATHAN WEBB. 


4 UNITED STATES OF AMERICA, | 
District of Muine, j Po 
NOVEMBER 7TH, A. D. 1887. 
Pursuant to the within precept I have this day cited and ad- 
monished the within-named Grand Trunk Raliway Company of 
Canada by giving in hand to Charles E. Barrett, of Portland, in 
sald district of Maine, who 1s local treasurer of said Grand Trunk 
Railway Company, a true and attested copy hereof. 
CHARLES B. HARMON, 
U.S. Marshal, District of Maine. 
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$2 56 


5 ( Bond.) 


Know all men by these presents that Edwin C. Burleigh, as 
State treasurer, on behalf of the State of Maine, as principal, and 
Charles F. Flynt and Clarenee b. Burleigh, all of Augusta, Kenne- 
bee county, Maine, as sureties, — holden and stand firmly bound 
and obliged unto the Grand Trank Railway Company of Canada in 
the sum of two hundred and fifty dollars, to be paid to the said 
Grand Trunk Railway Company of Canada, its successors or assigns ; 
to the which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated the third day of November, in the 
year of our Lord one thousand eight hundred and eighty-seven. 
The condition of the above obligation is such that whereas the 
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State of Maine hath sued out a writ of error from the circuit court 
of the United States for Maine district to the Supreme Court of the 
United States to reverse the Judgment rendered in a cause of action 
between the State of Maine and The Grand Trunk Railway Co, 
of Canada, lately determined in said circuit court: 

Now, therefore, if the said State of Maine shall prosecute lis said 
writ of error to effect and answer all costs in case it shall fail to 
make good its plea, then this obligation shall be void; otherwise to 
remain in full force and virtue. 

EDWIN ©. BURLEIGH, [1 s.] 

Treasurer of State, in behalf of the State of Maine. 
Kr. FLYNT. [he s. 
B. BURLEIGH., t 


Signed, sealed, and delivered in presence of— 
CLARENCE L. TANNER, , 
Witnesssto hk CB, OCR F&O. B. B. 
Approved. 
NATHAN WEBB, 
Dist. Judge. 


A true copy. 
Attest : A. H. DAVIS, Clerk 


6 [Endorsed :] I sjond. Irom to . Dated 
\ 


,IS—. MeLellan, Mosher & Co., law stationers, 57 Ex- 
change St., Portland, Me. 
[Stamped :] Maine district, ss: Office clerk C.C.U.S. Ree’d and 


filed Oct. 7, ISS7. Attest: A. H. Davis, clerk. 


Transcript of Record. 


At aterm of the circuit court of the United States for the first 
cireult, begun and holden at Portland, within and for the district of 
Maine, on Monday, the twenty-third day of April, in the year of 
our Lord one thousand eight hundred and eighty-three. 


Before ITonorab le Nathan Webb, district judge. 


THe STate or MaINne 
THe Granp Trung Rateway Compasy or Canapa, a Railway 
Corporation Operating a Railroad in the State of Main } 


In a plea oft debt. for that said defendant C rporatio } | 
dav of April, A 1) ISSI, ana for more than a year preceding t! iat 
day, were and had been operating a railroad within the limits of 
the State of Maine, which said road lies partly within and partly 
witlior it this State, and thereby became liable by law to pay f 
State treasurer, for the use of said State.an annual excise tax fo 
privilege of exercising its franchise in said State of Maine, which 
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tax, with the tax provided for in section one of the act under which 
this tax was assessed, was in lieu of all taxes upon such railroad, its 
property and stock, one-half of said tax to be paid to said State on 
the first day of July and the other half of said tax on the first day 
of October next following the levy of the same. 

And the plaintiff avers that heretofore, to wit, on the first day of 
April, A. D. ISS1, the Governor and council of the State of Maine, 
in the performance of the duty required of them by law and within 
the time and in the manner prescribed by statute, did determine 

the amount of said excise tax to be paid. by said defendant 
8 for the year ISS1 at the sam of nine thousand five hundred 

sixty-nine dollars and sixty-six cents ($9,569.66), and duly 
and legally levied and reported the same to the State treasurer of 
the said State of Maine, and said treasurer forthwith, to wit, on the 
fourth day of April, 1SS1, gave notice thereof and of such determi- 
nation of the Governor and council to said defendant corporation ; 
and by force of said proceedings of said Governor and council and 
treasurer of said State, and by foree of the statute in such case made 
and provided, the said defendant corporation then and there became 
indebted and liable to pay said sum of nine thousand five hundred 
sixty-nine dollars and sixty-six cents to said state of Maine, one- 
half of said sum on the first day of July. ISS1, and the other half of 
said sum on the first day of October, 1881; yet the said defendant 
corporation has not paid the same nor any portion thereof, but has 
neglected and refused to pay the same,and still neglects and refuses 
to pay the same, and detains the same, though said first days of July 
and October have long since elapsed, whereby, and by foree of 
the statute in such case made and provided, an action hath aecrued 
to said State of Maine to have and recover of said defendant cor- 
poration said sum of nine thousand five hundred and sixty-nine 
dollars and sixty-six cents, with interest upon one-half thereof, at 
the rate of ten per cent. per annum, from the first day of July, 1SS1, 
and interest at the rate of ten per cent. per annum upon the other 
half thereof from the first day of October, 1881, amounting in the 
whole to the sum of ten thousand one hundred sixty-seven dollars 
and seventy-seven cents (310,167.77). 

Also, for that said defendant corporation, on the thirtieth day of 

March, in the year of our Lord one thousand eight hundred and 

elghty-two, and for more than two years previous thereto, 
9 was and had been operating a railroad in the State, the same 

lving “ partly within and partly without this State,” and 
thereby became liable by law to pay to the State treasurer, for the 
use of said State,an annual excise tax for the privilege of exercising 
its franchises in the State of Maine, one-half of said tax to be paid 
to said State of Maine on the first day of July and the other half on 
the first day of October next following the levy of the same. 

And the plaintiff avers that heretofore, to wit, on the thirtieth day 
of March, 1552, the Governor and council of the State of Maine, in 
the performance of the duty required of them by law, and within 
the timeand in the manner prescribed by the statute, did determine 
the amount of such excise tax to be paid by the defendant cor- 
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poration for the year 1882 at the sum of twelve thousand ninety- 
tive dollars and fifty-six cents ($12,095.56), and duly levied the same, 
and on said thirtieth day of March duly and legally reported the 
same to the State treasurer of said State, and said treasurer, on the 
fourth day of April, A. D. 1882, gave notice thereof and of such 
determination of the Governor and council to said defendant cor- 
poration; and by force of said proceedings of satd Governor and 
council and treasurer of said State, and by force of the statute in 
such case made and provided, the said defendant corporation then 
and there became indebted and liable to pay said sum of twelve 
thousand ninety-five dollars and fifty-six cents to said State of Maine, 
one-half of said sum on the first day of July, 1882, and the other 
half on the first day of October, 1882; vet the said defendant cor- 
poration has not paid the said first half of said sum, which became 
due and payable on the said first day of July, 1882, nor any portion 

thereof, but has neglected and refused to pay the same, and 
10 still neglects and refuses to pay the same, and detains the 

same, though said first day of July has long since elapsed, 
whereby, and by force of the statute in such case made and _ pro- 
vided, an action hath acerued to the said State of Maine to have 
and recover of said defendant corporation one-half of said sum of 
twelve thousand ninety-five dollars and fifty-six cents, to wit, the 
sum of six thousand forty-seven dollars and seventy-eight cents, 
with interest upon said last-named sum, at the rate of ten per cent. 
per annum, from said first day of July, 1882, amounting in all to 
the sum of six thousand one hundred and eight dollar’ and twenty- 
six cents (86,108.26). 

Yet the said defendant, though requested, has not paid the same, 
but neglects so to do; all of which is to the damage of the said plain- 
tiff (as it says) the sum of thirty thousand dollars. 

This action was brought for and entered in the supreme judicial 
court of the State of Maine, holden at Portland, within and for the 
county of Cumberland, on the second Tuesday of October, in the 
year of our Lord one thousand eight hundred and eighty-two. 

And at the same term of the said court the defendant company 
filed a petition alleging that they then and on the first day of Sep- 
tember, A. D. 1882 (being the date of the writ), were a corporation 
created by the Legislature of the Province of Canada; that a suit 
had been commenced against said railway company by the State of 
Maine, one of the United States of America, then and at the time 
of the commencement of said suit a citizen of said State of Maine, 
Which had been duly entered in said court, and that the matter in 
dispute exceeds the sum or value of five hundred dollars, exclusive 
of costs, and praying that said cause might be removed for trial 

Into the next cireuit court of the United States to be holden 
11 at Portland, within and for the district of Maine, on the 
twenty-third dav of April, in the vear of our Lord eighteen 
hundred and eighty-three; and thereupon, to wit, on the LOth day 
of said October, the bond in such case made and provided hav- 
ing been filed and approved, said petition was allowed, and it was 
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ordered that said action be transferred to the circuit of the United 
States for the district of Maine, as prayed for in said petition.’ 

And at said April term of this court said cause was entered by 
the defendant company and copies of the case filed therein on the 
first day of its session, according to the provisions of the statute of 
the United States in such case nade and provided. 

Said action was continued from term to term to September term, 
A. D. eighteen hundred and eighty-four, when is filed the follow- 
ing : 


Stipulation. 


In the above-entitled cause it is hereby stipulated in writing that 
a jury is hereby waived, and that all issues of fact in said case shall 
be tried and determined by the court without the intervention of a 
jury. The finding of the court upon the facts may be either special 
vr general and shall have the same effect as the verdict of a jury. 
HENRY bB. CLEAVES, 
Attorney General of Maine, Attorney of 
Record for the State of Maine. 
ALMON A. STROUT, 
Altorney of Record for the Grand Trunk 
Railway Company of Canada, 


And on the eighth day of December, A. D. eighteen hundred and 
eighty-four, is filed the following: 


Plea and Drief Statement. 


And now comes the said Grand Trunk Railway Company of 
Canada and defends, &e., when, &e., and says that it does not owe 
the said State of Maine the said sum of ten thousand one hundred 
and sixty-seven dollars and seventy-seven cents and the sum of six 
thousand one hundred and eight dollars and twenty-six cents or 
any part thereof, in manner and form as the said State of Maine 
hath in its writ and declaration declared against it; and of this it 
puts itself upon the country. 

THE GRAND TRUNK RAILWAY 
CO. OF CANADA, 
By A. A. STROUT, Its Attorney. 


And the plaintiff hkewise, by— 
HENRY B. CLEAVES, Its Attorney. 


And for a brief statement of the special matters of its defense 
said Grand Trunk Railway Company of Canada, by leave of the 
court first had and obtained, comes and further saith— 

That it is and was at the time of assessing the taxes mentioned 
in the plaintiffs writ and declaration a corporation duly ineor- 
porated by the laws of the Province of Canada, having its principai 
place of business at Montreal, in the said Province of Canada ; that at 
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said time it was in the possession of a line of railroad extending from 
Detroit, in the State of Michigan, through the Dominion of Canada, 
to Island Pond, in the State of Vermont, and thence through the 
States of Vermont, New Hampshire, and Maine, to Portland, in the 
said State of Maine, and over said railroad transported freight and 
passengers as a common carrier; that the line of road ex- 
13 tending from said Island Pond, in said Vermont, to said 
Portland, in the State of Maine, was owned and built by the 
Atlantic and Saint Lawrence Railroad Company under its charter, 
granted by the Legislature of said State of Maine by act approved 
February 10, 1845, being chapter one hundred and ninety-five of 
the Special Laws of the State of Maine for the year 1545; that by 
section 16 of said charter and act it was provided as follows: 

“Src. 16. All real estate purchased by said corporation for the 
use of the same under the fifth section of this act shall be taxable 
to said corporation by the several towns, cities, and plantations in 
which said lands lie in the same manner as lands owned by private 
persons, and shall in the valuation list’ be estimated the same as 
other real estate of the same quality in such town, city, or planta- 
tion and not otherwise, and the shares owned by the respective 
stockholders shall be deemed personal estate and be taxable as such 
to the owners thereof in the places where they reside and have their 
home; and whenever the net income of said corporation shall have 
amounted to ten per centum per annum upon the cost of the road 
and its appendages and incidental expenses the directors shail make 
a special report of the fact to the Legislature, from and after which 
time a moieiy, or such other portion as the Legislature may from 
time to time determine, of the net income from said railroad ae- 
cruing thereafter over and above ten per centum per annum, first 
to be paid to the stockholders, shall annually be paid over by the 
treasurer of said corporation, as a tax, Into the treasury of the State 
for the use of the State, and the State may have and maintain an 
action against said corporation therefor to recover the same; but no 

other tax than herein is provided shall ever be levied or as- 
14 sessed on said corporation or any of their privileges or fran- 
chises.” 

That under said act said Atlantic and St. Lawrence Railroad 
Company was duly organized and duly accepted the said charter, 
and by virtue thereof constructed said railroad and the property 
connected therewith from Portland to the boundary of said State of 
Maine, and then, having obtained proper legislative authority from 
the States of New Ilampshire and Vermont constituting the said 
Atlantic and St. Lawrence railroad a corporation within said States, 
with a right of way and all the privileges and immunities secured 
to said corporation by its charter, constructed said line of railroad 
through said States to Island Pond, in said State of Vermont, in 
accordance with its charter and said acts. 

That afterward, by act approved March 29, 1855, being chapter 
150 of the Special Laws of 1853, said Legislature of the State of 
Maine authorized said Atlantic and St. Lawrence Railroad Company 
to execute such lease of the railroad of such company, or contract 
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in the nature of a lease,as should enable the lessees thereof to main- 
tain and operate, by means of said railroad and other roads and 
extensions of the same, connecting lines of railroads from the At- 
lantic Ocean, in Portland, to Montreal, in the Province of Canada, 
with all the rights, privileges, and immunities of said lease ; and that 
in pursuance of said authorization, on the fifth day of August, 1853, 
the Atlantic and St. Lawrence Railroad Company executed a lease to 
John Ross, Benjamin Holmes, and William Jackson, trustees of the 
Grand Trunk Railway Company of Canada, of the said railroad from 

Portland to Island Pond, in the State of Vermont, with all 
15 its property and estate, real, personal, and mixed, wheresoever 

the same may be situated, and all rights of way and other 
asements, rights to acquire easements, road-bed, superstruction, 
equipments, apparatus, implements, rails, and other material and 
stores, rights anc privileges of the said Atlantic and St. Lawrence 
Railroad Company, for the term of ninety-nine years from the first 
day of July, one thousand eight hundred and fifty-three; and there- 
afterwards, on the ninth day of February,one thousand eight hun- 
dred and fifty-five, said Jolin Ross, Benjamin Holmes, and William 
Jackson, trustees as aforesaid, duly assigned said lease, with all their 
rights and privileges connected therewith, to the Grand Trunk Rail- 
way Company of Canada; that thereafterwardssaid Grand Trunk Rail- 
wav Company of Canada entered into possession of the said railroad 
asa part of its trunk line from the city of Detroit, in the State of 
Michigan, to the city of Portland, in the State of Maine, and then 
and there was entitled to all the immunities, privileges, rights, ease- 
ments, and property of the Atlantic and St. Lawrence railroad, and 
then and there took upon itself certain burdens and paid certain 
rentals, and became carriers of freight and merchandise over said 
road in place of the said Atlantic and St. Lawrence Railroad Com- 
pany. 

And the defendant further saith that by reason of said contract 
and charter, it being in the said State of Maine as a lessee and sue- 
cessor of the said Atlantic and St. Lawrence Railroad Company, the 
said defendant is exempt from payment of any tax other than that 
provided by section 16 as aforesaid, and 1s not liable to pay the tax 
now claimed against it in said writ. 

And the said detendant further saith that said statute of the State 

of Maine mentioned in the plaintiff’s writ and declaration is 
16 contrary to the provisions of the Constitution of the United 

States and of the constitution of the State of Maine, and is 
in violation of said charter of the Atlantic and St. Lawrence Rail- 
road Company, and impairs the obligation of the contract contained 
in said charter and of the contraet with this defendant, holding the 
rights and privileges of said charter by authority of said State of 
Maine. 

TH GRAND TRUNK RAILWAY 
Ol CANADA, 
By A. A. STROUT, Its Attorney. 
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And said cause came on to be heard and was fully argued by 
counsel before Webb, J., and said cause was further continued from 
term to term to this term, when the facts of the case were determined 
and filed by the court, and the rulings of law on these facts were 
announced to the respective parties and their counsel, who were 
‘alled upon to state their exceptions before judgment should be en- 
tered. 

And the same plaintiff thereafter, before final decision of the cause 
and entry of judgment, presented its bill of exceptions and prayed 
that the same might be allowed and signed by the court and made 
a part of the record in the case; which bill of exceptions was so 
allowed and signed and made a part of the record, as follows: 


Bill of Exceptions. 


This was an action of debt for taxes assessed by the State of Maine 
for the years 1SS1 and 1882.) The action was commenced in the 
State court, and by the defendant removed to this court, where it 
was tried without a jury. 

The court found the facts as follows: By an aci of the Legislature 
of this State approved Keb'y 10, 1545, the Atlantic and St. Lawrence 

Railroad Company was incorporated, with power to construct 
17 and maintain a railroad from some point in the city of Port- 

land to the boundary line of the State of Maine “at such 
place as will best connect with a railroad to be constructed from said 
boundary to Montreal, in Canada.” 

Section 14 of the act of incorporation further provided “ said 
corporation is vested with power and authority to continue and pro- 
long said railroad beyond the line of this State to the boundary of 
Canada, and to purchase, take, and hold lands or the right of way 
over lands for the purpose of constructing said railroad in continua- 
tion, without the limits of this State, on and over said lands te the 
: said boundary of Canada: 

“Provided the same can be done consistently with the laws and 
regulations of the State or States In which said lands lie and through 
and over the territory of which such railroad in continuation would 
pass.” 
~ The necessary authority for such continuation of the railroad was 
obtained from the States of New Hampshire and Vermont, and the 
road was constructed from Portland to Island Pond, in Vermont. 
In the State of Maine are 52) miles of this railroad; in New [amp- 
shire 52 miles, and in Vermont 15 miles. 

By section 16 it was enacted : 

“All real estate purchased by said corporation for the use of the 
same, under the fifth section of this act,shall be taxable to said cor- 
poration by the several towns, cities, and plantations in which said 
lands lie, in the same manner as lands owned by private persons, 
and shall in the valuation list be estimated the same as other real 
estate of the same quality in such town, city, or plantation, and not 
otherwise, and the shares owned by the respective stockholders shall 
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be deemed personal estate and be taxable as such to the 
18 owners thereof in the places where they reside and have their 

home; and whenever the net income of said corporation shall 
have amounted to ten per centum per annum upon the cost of the 
road and its appendages and incidental expenses the directors shall 
make a special report of the fact to the Legislature, from and after 
which time one moiety,or such other portion as the Legislature may 
from time to time determine, of the net income from said railroad 
accruing thereafter over and above ten per centum per annum, first 
to be paid to the stockholders, shall annually be paid over by the 
treasurer of said corporation, as a tax, into the treasury of the State 
for the use of the State, and the State may have and maintain an 
action against said corporation therefor to recover the same; but no 
other tax than herein is provided shall ever be levied or assessed 
on said corporation or any of their privileges or franchises.” 

Section 18 gives to the Legislature the right to inquire into the 
doings of the corporation and its use and employment of the privi- 
leges and franchises granted to it, with power “ to correct and pre- 
vent abuses of the same, and to pass any laws imposing fines and 
penalties upon said corporation which may be necessary more 
effectually to compel a comphanee with the provisions, liabilities, 
and duties hereinbefore set forth and enjoined, but not to impose 
any other or further duties, habilities, or obligations ; and this char- 
ter shall not be revoked, annulled, altered, limited, or restrained 
without the consent of the corporation, except by due process of 
law.” 

The Grand Trunk Railway Company of Canada is a foreign cor- 
poration, Incorporated under the laws of the Provinee of Canada, 

and has its principal place of business at Montreal, in the 
19 Dominion of Canada, and possessed in the year 1853, and 

from that time to the present has continually possessed, a 
railroad connecting with and in extension of the railroad of the 
Atlantic and St. Lawrence Railroad Company at Island Pond, in 
the State of Vermont, and extending to Montreal. It also, at and 
long before the date of the assessment of taxes demanded in this 
action, possessed a line of railroad connecting with the before-men- 
tioned railroad at Montreal and extending through the Dominion 
of Canada to Detroit, in the State of Michigan. 

On the 29th day of Mareh, 1555, by an act of the Legislature of 
the State of Maine approved that day, the Atlanticand St. Lawrence 
Railroad Company was authorized to “ enter into and execute such 
a lease of the railroad of said company, or contract in the nature of 
a lease,as will enable the lessee thereof to maintain and operate, by 
means of said railroad and other roads in extension of the same, 
a connected line of railroads from the Atlantic Oeean at Portland 
to the city of Montreal, in the Province of Canada, and thence to 
the western part of said province.” 

Under the authority thus conferred the Atlantic and St. Lawrence 
Railroad Company and the Grand Trunk Railway Company en- 
tered intoa preliminary agreement fora lease to the latter company 
but inasmuch as the proposed lessee had not “ the legal competency 
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to enter into and execute such lease for want of the requisite legis- 
lative authority therefor,” a lease was on the 5th day of August, 
A. D. 1855, entered into and executed by the Atlantic and St. Law- 
rence Railroad Company as lessors and certain individuals as 

lessees and trustees for the Grand Trunk Railway Co., the 
20) lessees to hold until the railway Co. should obtain requi- 

site authority, and then to transfer to it the said lease and 
all right, title, and interest under the same. 

The trustees and lessees, on the ninth day of February, A. D. 
1855, formally assigned the above-mentioned lease to the defend- 
ants, who had in the meantime procured the requisite legislative 
authority, and thereupon the property was delivered to and taken 
possession of by the defendants, who have ever since possessed, 
managed, controlled, and operated the railroad leased, with all its 
appurtenances, as a part of their line, from Portland through the 
States of Maine, New Ilampshire, and Vermont and the Dominion 
of Canada to Detroit, in the State of Michigan. 

eb. 10, 1872, the Lewiston and Auburn Railroad Company was 
incorporated by the Legislature of Maine, with authority to locate 
and construct a railroad “from some point in the city of Lewiston 
to some point on the Atlantic and St. Lawrence railroad, otherwise 
known as the Grand Trunk ratlway, within the limits of the eity 
of Auburn.” 

Under this authority a line some five and one-half miles in length 
was constructed, and on the 25th of Mareh, A. D. IS74, was leased 
to the defendants, who have since been constantly in the control, 
management, and possession of the same. 

One clause in this lease is: “All taxes which may lawfully be as- 
sessed Upoti the corporate property or franchise of the lessors dur- 
Ing the period of their lease may be paid by the lessee, and if so 
mld shall be dedueted from the rent herein covenanted to be paid 
- said lessee.” 

The charter of the Lewiston & Auburn KR. RR. Co. contains 
nothing in respect to taxation nor any exemption from or restric- 

tion of legislative control. 
21 The Norway Branch Railroad Company was incorporated 
by the Legislature of this State Feb. 22, 1S72, to construet 
and maintain a railroad “from some point in or near the village of 
Norway, thence to South Paris, connecting at that point with the 
Grand Trunk railroad.” 

This road is about one and one-half miles in length, and after its 
construction by permission of the Legislature was leased, prior to 
the time covered by these assessments, to the defendant COMpPAany, 
in whose possession, management, and control it has sinee been. 

Nothing is found in its charter about taxes, nor is the general 
control of the Legislature in anywise restricted or limited. 

The Atlantic & St. Lawrence Railroad Company was duly con- 
stituted a corporation in New Hampshire and Vermont by the 
Legislatures of those States, and its lease to the Grand Trunk Com- 
many was by the same authority confirmed and approved. 

The defendant company did not make returns to the railroad 
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commissioners of its operations to Sept. 50 of each of the years 
preceding the assessments, as required by the statutes of Maine, but 
1t did cause reports and returns to June 30, of each of those years, 
to be made by the Atlantic and St. Lawrence Railroad Company, 
the data from which such returns were made being given by the 
Grand Trank Railway Co., whose accounts were annually balanced 
to June 930. 

These returns showed the gross transportation receipts of the 
Atlantic and St. Lawrence Railroad Company to be for the year 
ending June 30, 1880, $956,202.45, and forthe year ending June 30, 

18581, 81,018.667.35. 
22 On the ist day of April, A. D. 1SS1, the Governor and 

council, at a regular executive session and within the time 
preseribed by the statute, proceeded to ascertain the amount of ex- 
cise taxes for the year I18SS81) which corporations operating railroads 
in this State should under the provisions of the statute pay to the 
State treasurer, for the use of the State, for the privilege of exercis- 
ing their respective franchises in the State, and determined the 
amount of such tax to be paid by the defendant railroad company, 
operating the Atlantic & St. Lawrence railroad, the Lewiston «& 
Auburn railroad, and the Norway Branch railroad, to be the sum 
of $9,569.66, to which assessment the signatures of the Governor 
and councilors were on the same day aflixed. 

This assessment was in the time preseribed by the statute reported 
to the State treasurer, who on the 4th of April gave notice of the 
same In writing to the defendant company, and that one-half of 
the tax so assessed upon its franchise would be due and payable on 
the first day of July then next, and the other half on the first day 
of the following October. 

On the 50th day of March, 1882, the tax for the vear 1882 was in 
like manner ascertained, determined, and reported to the treasurer 
by the Governor and council and notice thereof, with the time when 
the same would be due and payable, was given to the defendant on 
April dth. The tax was determined at the sum of 812,095.56. 

Tho several taxes thus assessed are somewhat in excess of the 
amounts that would be assessable upon the gross transportation re- 
ceipts for the respective vears ending June 30, returned by the At- 
lantic & St. Lawrence Railroad Company: but those returns did 

not make any mention of the Lewiston & Auburn railroad 
23 or of the Norway Branch railroad, both in the State of Maine 

and both operated by the defendant company in connection 
with the Atlantic & St. Lawrence. The returns, on their face at least, 
were strictly confined to the Atlantic & St. Lawrence railroad, which 
was stated to operate a total line of 1493 miles, of which S82! miles 
were in this State, and did not conform to the statute requirement 
in respect to the time covered by those returns. If the other two 
railroads mentioned had been included, the total length and also the 
miles in Maine would have been seven miles more. 

Ifow much, if any, increase of gross trapsportation receipts was 
to be made on account of these short roads does not appear. 

The statute imposing these taxes provides, sec. 7: “If the returns 
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All of which, being found to be true, is allowed. 
In witness whereof T have hereunto set my hand this 20th day of 
September, A. D. 1887. 
NATHAN WEBB, 
District Judge. 


And the said plaintiff's bill of exceptions, so allowed and signed 
by the presiding judge, is then and there placed on tile,and the court 
enters a decision that the defendant does not owe the plaintil as 
the plaintiff hath in its writ and declaration declared against it. 

All of which being scen and understood, it is therefore considered 
by the court here, to wit,on the twenty-first day of September, A, 
D. eighteen hundred and eighty-seven, that the said plaintiff, The 
State of Maine, take nothing by its said writ, and that the said defend- 
ant, The Grand Trunk Railway Company of Canada, recover of the 
said plaintiff its costs of said —, taxed at —. 


Cireuit Court of the United States, District of Maine. 


I, A. I. Davis, clerk of the circuit court of the United States for 
the district of Maine, do hereby certify that the foregoing is a true 
transcript of the record and proceedings in the cause therein men- 


tioned. 
Seal of the Circuit Witness my hand and the seal of said cireuit 
Court, Maine. court this first day of November, A. D. 1887. 
A. IL. DAVIS, Clerk. 
Endorsed on eover: Maine C.C. U.S. No. 606. The State of 
Maine, plaintii in error, vs. The Grand Trunk Railway Company 
of Canada. Iriled November 25, 1887. 
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SUPREME COURT OF THE UNITED STATES. 


No. 606. 


STATE OF MAINE, PLFF. IN ERROR, 
vs, 


THE GRAND TRUNK RAILROAD CO., OF CANADA. 


BRIEF FOR THE STATE OF MAINE, 


By CHARLES E. LITTLEFIELD, Attorney General. 


May it please vour Honors: 


This is an action of debt for a tax assessed by the State of 
Maine upon the defendant corporation for the years 1881 and 
1882 by virtue of the provisions of a statute of the State of 
Maine, Public Laws of Maine, 1881, Chap. 91, which statute is 
now embodied in the Revised Statutes of Maine, 1883, Chap. 
6, Sec. 4? et seg., and which, so far as material, reads as follows: 
“Whe a railroad lies partly within and partly without the 
State, or is operated as a part of a line or system extending 
beyond the State, the tax shall be equal to the same proportion 
of the gross receipts in the State as herein provided, and its 
amount shall be determined as follows: the gross transportation 
receipts of such railroad line or system, as the case may be, 
over its whole extent within and without the State, shall be 


divided by the total number of miles operated to obtain the 
average gross receipts per mile, and the gross receipts in the 
State shall be taken to be the average gross receipts per mile, 
multiplied by the number of miles operated within the State.” 
Attention is now called to the fact that this statute authorizes a 
tax only upon the gross receipts in the State, as it provides that 
‘the tax shall be equal to the same proportion of the gross 


receipts in the State,” and then provides the manner in which 


this ‘“ proportion shall be determined.” 


The record discloses the following facts involved in the 


discussion of the proposition which the plaintiff will seek to 


maintain. The defendant is a railway corporation incorporated 
under the laws of the Province of Canada, having its principal 
place of business at Montreal, in the Dominion of Canada. It 
does not appear that it does not have a place of business at the 
terminus of the railroad which it is operating, in Portland, in the 
State of Maine. It does appear that it has its “ principal place 
of business at Montreal.” The railrcad now operated and 
possessed by the defendant corporation was originally constructed 
by the Atlantic & St. Lawrence Railroad Company under a 
charter from the State of Maine, granted February toth, 1845. 
This authorized the construction and operation of a railroad 
from ‘ the city of Portland to the boundary line of the State of 
Maine.” Having obtained the necessary authority from the 
States of New Hampshire and Vermont, that company 
constructed its railroad from Portland, in Maine, to Island Pond, 


in Vermont, a distance of 149% miles, 82% of which are within 


the State of Maine. The Atlantic & St. Lawrence Railroad 
Company was a domestic corporation, deriving its corporate 
existence from, and holding its franchises under, the State of 
Maine. By virtue of authority derived from the Legislature of 
Maine March 29th, 1853, the Atlantic & St. Lawrence Railroad 
Company transferred by lease its rights and privileges under its 
charter, through the medium of certain trustees, to the Grand 
Trunk Railway Company, the defendant, after that company 
had obtained the requisite legislative authority to receive the 
lease. Since that time, by virtue of this authority derived from 
the State of Maine, the Grand Trunk Railway Company has 
been maintaining and operating the railroad and exercising and 
using these franchises of the Atlantic & St. Lawrence Railroad 


Company. 


As to tax assessed upon the corporate property or franchise 
thus possessed, used and operated by the Grand Trunk Railway 
Company by its contract with this lessor, the Grand Trunk 
Railway Company stands precisely in the same position as to 
the State of Maine except as to certain exemptions from 
taxation that the Atlantic & St. Lawrence Railroad 
Company occupied. The lease under which it exercises these 
franchises contains this express agreement with the lessor: 


‘* All taxes which may lawfully be assessed upon the corporate 


property or franchise of the lessors during the period of their 


lease may be paid by the lessee, and, if so paid, shall be 
deducted from the rent herein covenanted to be paid by said 


lessee.” 


The attention of the court is requested to the significance of 
the language of this clause in the lease, inasmuch as it especially 
provides for the payment of atax upon the “ franchise” of the 
lessor by the lessee, and provides the manner of reimbursement 
to the defendant corporation whenever such tax upon the 
franchise is paid by them. This element of tax upon the 
franchise will be seen to be one of great importance when the 


cases relied upon by the plaintiff are hereafter referred to. 


While the Grand Trunk Railway Company made no returns 
as a corporation, it furnished the data and caused the Atlantic 


& St. Lawrence Railroad Company to make a return of the 


gross transportation receipts over its road of 149% miles in 


length, including the 82% miles in Maine, for the years 1881 
and 1882, and upon this return, under the provisions of the 
statute above referred to, the Governor and Council ascertained 
the “ proportion of the gross receipts in the State,” and assessed 
the tax in controversy accordingly. The tax thus assessed for 
1881 was $9,569.66, and for 1882, $12,095.56. Upon these 
facts, the other facts disclosed in the record not being material 
in the discussion of the question involved, the judge below held 
‘that the imposition of the tax in question in this case was a 
regulation of inter-State and foreign commerce, in conflict with 
the exclusive powers of Congress under the Constitution of the 
United States, and is invalid.” Of this ruling the plaintiff 
complains. This is the only ruling complained of. and _ its 
correctness is the only question, as we apprehend, that the 


court will consider upon this record. 


The question may be succinctly stated thus: Is a tax upon 


the ¢ os transportation receipts in the State of Maine of a 


railroad lying partly within and partly without the State, 


“scertained by multiplying its average gross receipts per mile 
for the whole length by the number of miles within this State, 
in conflict with Art. 1, Sec. 8, Part 3, of the Constitution of the 
United States? Is such a tax a regulation of or an interferance 
with inter-State and foreign commerce? We contend that it is 


not. 


IT. 


At the threshold of the discussion to which we respectfully 
ask the attention of the court, we desire to say that we are not 
unmindful of the trend of judicial opinion of this court with 
reference to this clause of the Constitution which is described 
with such felicity by Mr. Justice Bradley in Leloup vs. Port of 
Mobile, 127 U. S. 648, when speaking for the court he says: “* A 
ereat mimber and variety of cases involving the commercial power 
of Cengress have been brought to the attention of this court 
during the past fifteen vears, which has frequently made it neces- 
sary to re-examine the whole subject with care, and the result has 
sometimes been that in order to give full and fair effect to the 
different clauses of the Constitution, the court has felt constrained 
to recur to the fundamental principles of the statute illustrated 
with so much clearness and force by Chief Justice Marshall and 
other members of the court in former times, and to modify in 


some degree certain dicta and decisions that have occasionally 


been made in the intervening period. This is always done, 
however, with great caution and an anxious desire to place the 
final conclusion reached upon the fairest and most just construc- 


tion of the Constitution in all its parts.” 


We do not deem it profitable to examine all of the cases 
Where this question has been before the court in its various 
phases. We refer only to those upon which we rely as being 
closely in point, sustaining our contention, and to their present 
status in this court as authority. The cases of State Tax on 
Railway Gross Receipts, 15 Wall, 284, and the Delaware 


Railroad Jax, 18 Wall, 206, are, we think, decisive in support 


of our proposition, if they are still binding authority 


upon this court. A chronological examination of these cases 


will give a clear idea of the law as it is held to-day. 


The case of the State Jar on Railway Gross Receipts 
was one where the State of Pennsylvania assessed a_ tax 
upon the Reading Railroad Company, a corporation created 
by the State of Pennsylvania, under a statute that required 
railroad companies incorporated under the laws of Pennsyl- 
vania to “pay to the Commonwealth a tax of three-fourths 
of one percent'm upon the gross receipts of said company,” 
and as a basis for said tax the company was required 
to transmit to the auditor general “a statement, under oath 
or affirmation, of the amount of the gross receipts of the 
said company during the preceding six months.” Here is to be 
noticed a very important distinction between the Pennsylvania 


statute and the Maine statute involved at bar. The Pennsylvania 


statute does not confine the “ gross receipts "' to those received 


within the State; the Maine statute does. . The Pennsylvania 
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statute in terms — no exception appearing in the act and in its 


practical application — applied to all receipts from transporta- 
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tion as well without the State as within it. It covered receipts 


from freight exported without the State. It did not take that 


proportion of the gross receipts that was earned up to the State 
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freight was transported. The whole controversy in that case 


was Over just such gross receipts as the following extract from 
the statement of the case shows: ‘* The account, as stated by 
the accounting officer of the commonwealth, was based on 
returns made by the company which discriminated between 
receipts from freight transported to points within and receipts 
from freight exported to points without the State of Pennsyl- 
vania. The latter were returned under protest against their 
liability to taxation, and the tax assessed against these receipts 
made the subject of the present controversy.” The receipts, 
then, that were the subject of controversy in that case, were the 
gross receipts over the whole length of the line operated by the 
railroad, or over which freight was transported by them within 
and without the State, and was not limited, as at bar, to the 
proportion of the gross receipts received within the State. At 
bar the State of Maine, in the only practicable way, expressly 
limits the application of this tax to “ gross receipts in the State.” 
The Pennsylvania statute could and did operate extra territorially. 
The Maine statute does not and cannot, and certainly the Maine 
statute is less open to the imputation that it is a regulation of 
inter-State commerce than the Pennsylvania statute. In that 


case the court held that the Pennsylvania statute was valid, and 


assigned several grounds, first because it was a “tax upon the 
fruits of such transportation after they have become intermingled 
with the general property of the carrier.” (P. 295.) With 
reference to this point, among other things the court say: ‘t No 
doubt every tax upon personal property or upon occupations, 
business or franchises, affects more or less the subjects and the 
operations of commerce, vet it is not every thing that affects 
commerce that amounts to a regulation of it within the meaning 
of the statute.” . r : . ' 
‘Is, then, the tax imposed by the act of February 23d, 1866, a 
tax upon freight transported in or out of the State, or upon the 
owner of freight having the right of thus transporting it? 
Certainly it is not directly. Very manifestly it is a tax upon 
the railroad company, measured in amount by the extent of its 
business or the degree to which its franchise ts exercised. That 
its ultimate effect may be to increase the cost of transportation 
must be admitted. So it must be admitted that a tax upon any 
article of personal property that may become a subject of 
commerce, or upon any instrument of commerce, affects com- 
merce itself. If the tax be upon the instrument, such as a stage 
coach, a railroad car or a canal or steamboat, its tendency is to 
increase the cost of transportation, still it is not a tax upon 
transportation or upon commerce, and it has never been 
seriously doubted that such a tax may be laid.” . ° 
‘“ But when, as in the other case between these parties, a 
company is made an instrument by the lease to collect the tax 
from transporters, when the statute plainly contemplates that 
the contribution is to come from them, it may properly be said 
they are the persons charged. Such is not this case. The tax 


is laid upon the gross receipts of the company, laid upon a fund 


which has become the property of the company, mingled with 
its other property, and possibly expended in improvements or 
put out at interest. The statute does not look beyond the 
corporation to those who may have contributed to its treasury. 
The tax is not levied, and indeed such a tax cannot be, until 
the expiration of each half year, aud not until the money 
received from freights and from other sources of income has 
actually come into the company’s hands; then it has lost its 
distinctive character as freight earned by having become incor- 
porated into the general mass of the company’s property. 
While it must be conceded that a tax upon _inter-State 
transportation is invalid, there seems to be no stronger reason 
for denying the power of a State to tax the funds of such 
transportation after they have become intermingled with the 
gencral property of the carrier than there is in denying the 
power to tax goods which have been imported after their 
original packages have been broken and after they have been 
mixed with a mass of personal property in the country. That 
such a tax is not unwarranted is plain.” ' ' . 
‘ But we think it may be safely laid down that the gross receipts 
of railroad or canal companies after they have reached the 
treasury of the carrier, though they may have been derived in 
part from transportation of freight between States, have become 


subject to legitimate taxation.” 


They sustain the tax in controversy upon the further and 
second ground that it was a tax upon the value of the franchise. 
The court say: * There is another view of this case to which brief 


reference may be made. It is not to be questioned that the 
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States may tax the franchises of companies created by them 
(or we submit, as at bar, exercising them by its authority and 
permission) and that the tax may be proportioned cither to the 
value of the franchise granted or to the extent of its exercise; 
nor ts tt dentable that gross receipts may be a measure of 
proximate value, or if not, at least to the extent of enjoyment. 
If a tax be in fact laid upon the companies, adopting such a 
Measure imposes no greater burden upon any freight or 
business from which the receipts come than would an equal tax 


laid upon a direct valuation of the franchise.” 


We presume that the cases of Fargo vs. Michigan, 121, U. 
S. 230, and Philadelphia Steamship Co. vs. Penn., 122 U.S., 
326, will be relied upon as overruling the case of State Tax 
upon Railway Gross Receipts, but before discussing those 
cases it is important to notice the respect paid by this court to 
that case as authority up to the time of the decisions in those 


two cases. 


In the case of Osborne vs. Mobile, 16 Wall, 479, in a strong 
opinion drawn by Chief Justice Chase, the court refer to the 
case of State Jar on Railway Gross Receipts in the following 
language: ‘In another we held that a tax upon gross receipts 
for transportation by railroad and canal companies chartered 
by the State is not obnoxious to the objection of repugnance to 
the constitutional provision.” . . * * 
‘The tax on gross receipts was held to be not repugnant to 


the Constitution, because imposed on the railroad companies in 


hoe agi 
, tom og 


11 


the nature of a general income tax, and incapable of being 
transferred as a burden upon the property carried from one 


State to another.” 


In the case of Erte Railway Co. vs. Pennsylvania, 21 Wall, 
492, the court assumed that the case of State Tax upon Ratlway 
Gross Kecetpts settled the validity of such a tax, the statement 
of the case containing this remark: “It was decided by this 
court, as the reader will remember, in the case of the State Zaz 
on Ratlway Gross Receipts, that the tax upon the gross receipts 
of a railway company is snch a tax as it is within the power of 
the State to impose.” 

The court were there passing upon a case involving clear 
inter-State commerce, as only a small portion, 42% out of 455 
miles of the railroad in controversy, was within the State of 


Pennsylvania, and the tax was upon the gross receipts. 


Upon the first proposition maintained in the case of Sate 
Taw on Railway Gross Receipts, that such receipts had lost 
their character as being an incident of importation or commerce 
and become subject to the taxing power of the State, that case 
is cited with approval in Murray vs. Charleston, 96 U. S., 446, 


decided in 1877. 


To support the general proposition that “ every tax upon 
property, it is true, may affect more or less the operations of 
commerce by diminishing the profits to be derived from the 


subjects of commerce, but it does not for that reason amount to 
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a regulation of commerce within the meaning of the Federal 
Constitution,” the case of State Tar on Railway Gross Recetpts 
is cited by the court in Brown vs. Houston, 114 U. S. 627, as 
late as 1884, without any intimation that it was a doubtful 


authority. 


In Hall vs. DeCuir, 95, U. S. 487, it is cited to support 
substantially the same proposition, and no suggestion is made 


to indicate that it is other than a well considered case. 


In Moren vs. New Orleans, 112 VU. S., 74, decided in 1884, in 
discussing a municipal ordinance of the city of New Orleans 
which established the right of licensing professions, callings and 
other business, and assessed and directed to be collected from 
persons owning and running towboats to and from the Gulf of 
Mexico to the city of New Orleans, holding the same void as a 
regulation of commerce among the States, the court recognized 
the authority of the case of State Tax on Railway Gross 
Receipts, and assumed that it was still binding upon the court 
when it said: ‘ It is said, however, to be a tax on an occupation, 
and for that reason not a regulation of commerce. If it were a 
tax upon the income derived from the business, it might be 
justified upon the point of the discussion in the case of State 
Tar on Railway Gross Recetpts, 15 Wall 284, which shows the 
distinction between the tax upon transportation and the tax 
upon its fruits realized and reduced to possession so as to 
become part of the general capital and property of the 


taxpayer.” 
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In a dissenting opinion in the case of Pacific Railway Co. vs. 
Illinois 118, U. S. 557, Mr. Justice Bradley, with whom the 
Chief Justice and Mr. Justice Gray concurred, treats the case of 
State Tax on Railway Gross Receipts, as still authority and 
binding upon the court, and says upon that point: ‘ We have 
omitted to cite a number of cases corroborating the views we 
have expressed. The case of State Zax on Ratlway Gross 
Receipts, 15 Wall, 284, is weighted with arguments and 
considerations in this direction, and we will also refer to the 
case Osborne vs. Mobile, 16 Wall, 479, Railroad Company vs. 
Fuller, 17 Wall, 560, &c.,” thus clearly assuming that the first 
case referred to was still binding as authority in the United 
States Supreme Court, and no intimation is made in the 
dissenting opinion that the doctrine asserted in that case 
had been in any wav at that time questioned, disputed or 


demied., 


The case of Farge vs. Michigan, supra, comes very far short 
of overruling the case of State Zax on Railway Gross Receipts. 
Qn the contrary, it indirectly affirms that case. The opinion in 
Fargo vs. Michigan was drawn by Mr. Justice Miller who 
dissented from the opinion in case State Zax on Ratlway Gross 
Receipts. On p. 242 he states the case State Jar on Railway 
Gross Receipts, and quotes this remark from the opinion in 
that case with manifest approval, as epitomizing the proposition 
upon which the case turned, upon one of its grounds: “ Very 
manifestly,” said the court, “it is a tax upon the railroad 
company, measured in amount by the extent of its business or 


the degree to which its franchise is exercised.” And then, after 
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a further quotation, referring to the other ground upon which 
that case was decided, he goes on to do what? To deny the 
authority of that case? To demonstrate the fallacy of the 
reasoning upon which it is founded? To show that the trend of 
the opinion of the court has been away from the doctrines 
announced in that case? Not at all. He virtually recognizes 
the authority of that case and proceeds to distinguish it from 
that in which the opinion was being rendered. This was 
certainly an unnecessary labor if the case was radically unsound. 
This is what he said: “ The distinction between that case 
(referring to the case of Stat Lar on Railway Gross Recetpts ) 
which is mainly relied upon by the Supreme Court of Michigan 
In support of its decree. and the one which we now have before 
us, Is very obvious, and ts two-fold. First. the corporation 
which was the subject of that taxation was a Pennsvlvania 
corporation, having the situs of tts business within the State 
which created it and endowed it with tts franchises, Upon these 
franchises thus conterred by the State it was asserted the State 
had a right to levy a tax. Second, this tax was levied upon 
money in the treasury of the corporation, upon money within 
the limits of the State which had passed bevond the stage of 


compensation tor treight and had become like any other 


property or money hable to taxation by the State. The case 
betore us has neither of these qualities. The corporation upon 


which this tax ts levied is not a corporation of the State of 
Michigan, and has never been organized or acknowledged as a 
corporation of that State. The money which it received from 
freight carried within the State probably never was within the 
State, being paid to the company either at the beginning or the 


end of its route, and certainiv at the time the tax was levied it 
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was neither money nor property of the corporation within the 
State of Michigan.” And upon this point of the right of the 
States to impose a tax upon the value of the franchise the case 
goes on to say: “ The proposition that the States can by way 
of a tax upon business transacted within their limits, or upon 
the franchises of corporations which they have chartered, 
regulate such business or the affairs of such corporations, has 
often been set up as a defence to the allegation that the tasation 
was such an interferance with commerce as violated the 


Constitutional provision now under consideration. 


The first distinction made by Mr. Justice Miller in Fargo vs. 
Michigan does not obtain at bar. In that case the Merchants’ 
Despatch Transportation (o., the corporation in controversy, 
Was exercising no tranchise rights under the State of Michigan. 
It was not operating any railroad and could not in any proper 
sense be said to have any location in that State. It merely 
owned cars which were transported by any railroad without 
distinction of route or locality. Here the Grand Trunk Railway 
is in the actual possession of a franchise conferred by the State 
of Maine. It is maintaining and operating a railroad in the 
State of Maine by the authority of the State of Maine, under a 
franchise granted by the State of Maine. That the Grand 
Trunk Railroad Co., without that authority, could not exercise 
these franchise rights, could not for the time being own and 
possess them, is too well settled to require the citation of 
authorities. Were this not the fact under the authorities, 
an express statute of the State of Maine in force at that 


time prohibits such a lease. without such authority. It 
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reads as follows: “It is hereby declared that no railroad 


company has or shall have the right to assign its charter 


or any of its privileges, immunities, or franchises, without 
the express authority of the Legislature therefor. Nor 
shall any railroad company without such express authority 
lease its road or any portion thereof, or grant the use and 
enjoyment thereof or any portion of the same, to any other 
person or corporation, or in any way grant the use, possession 
or control of the same, to any other party or corporation, or in 
any way place the control and management of the said road in 
the hands of any other officers or parties than those contem- 
plated by the charter; and any such lease, contract, agreement, 
assignment or transfer, heretofore or hereafter made is hereby 
declared to be null and of no effect.” Public Laws of Matne, 


1852, Chap. 247. Sec. 1 


By the original charter, the State of Maine entrusted to the 
corporation of the Atlantic & St. Lawrence Railroad Company 
these valuable franchise rights. In authorizing the lease by the 
Atlantic & St. Lawrence Railroad Company, the State of Maine 
entrusted the same franchise rights to the lessees. Can any 
reason be suggested why the same obligations and duties to, 
and rights and powers of, the State against the parties to whom 
this franchise is entrusted, do not inhere as well when the same 
franchise is in the hands of the lessee as when in the hands of 
the original corporators, more especially when in the contract 
of lease between the Atlantic & St. Lawrence Railroad Company 


and the Grand Trunk Kailway Company there is an express 


agreement that franchise tax may be paid by the lessee and 
deducted from the rent to be paid to the Atlantic & St. 


Lawrence Railroad Company. 


It is clear that it is the exercise of franchise rights and 


privileges that gives them their value. A franchise without the 


right or opportunity to exercise its privileges would be valueless. 
Is it not true that when these franchise privileges are exercised 
by the holders that then this valuable right of the State to insist 
upon a proper compensation for its value obtains? Who should 
make such compensation if not the corporation whose use of 
the franchise has given the State the right to insist upon the 
compensation? At bar this is clearly the defendant corporation. 
There was no such condition of things in Fargo vs. Michigan 
The Merchants’ Transportation Company did not appear to be 
In possession of any property permanently, or even transiently, 
located in the State of Michigan. They were exercising no 
franchise rights derived from the State of Michigan in any 
manner. Such franchises as they possessed, if any, gave them 
no authority to exercise any such franchise rights in the State 
of Michigan. The exercise of franchise rights in the State of 
Michigan by them was in no sense essential to the success of 
the prosecution of their business, and was not an element 


involved in it. Here the Grand Trunk Railway Company is in 


offices within the State of Maine, constructed by virtue of a 
franchise granted by the State of Maine, and maintaining and 


operating it under the same franchise so granted. 
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It is submitted, therefore, that as to this proposition contained 
in the case of State Tar on Railway Gross Recetpts quoad the 
case at bar, the case of Fargo vs. Michigan does not in any way 


affect the authority of that case. 


The second ground of distinction asserted by the court in 
that case does not obtain here at bar. The terminus of the 
Grand Trunk Railway is in Portland, Maine, and while nothing 
appears in the record to indicate the fact either way, inasmuch as 
the length of the line in Maine is but a small portion of the whole 
length of the line to Montreal, it is a fair presumption that very 
much more than the amount of the gross receipts upon which the 
tax was actually levied was actually received in the Portland office 
in Maine. Whether it remained there until this tax was actually 
assessed, while it may not be material, nothing appears in the 
record to show. The defendant was certainly a tenant in 
possession in Maine, and as one end of the route was in Maine, 
as such must have been in possession of more than the gross 
receipts upon which this tax was assessed. The court say in 
Fargo vs. Michigan on this second point: ‘ The money which 
it received for freight carried within the State probably never 


’ 


was within the State,” certainly does not apply here, as the 
probability is all the other way, and so far as probabilities go 
there is nothing to show why as much of the gross receipts were 
not paid in at the Portland end of the route as at the Montreal 


end of the route. 


The reason that is given in that case as demonstrating the 


fact that the receipts were never within the State, is that they 
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were “ paid to the company either at the beginning or the end 
of its route,” which reason is clearly inapplicable to the case at 
bar. It is submitted, therefore, that notwithstanding the case 
of Fargo vs. Michigan, the case State Tax on Railway Gross 


Receipts still stands an authority controlling at bar. 


The next case in which the case upon which we rely was 
under discustion contains in its head note the following remark : 
“ State Tax on Ratlway Gross Receipts, 15 Wall, 284, consid- 
ered and questioned.” If this syllabus was prepared by the court, 
as to which | am uninformed, it would seem to indicate that 
the court did not even then consider the case overruled and 
tully denied. It must be admitted, however, that an examina- 
tion of the opinion discloses the fact that, as to one of the 
grounds, that the tax could be sustained as one laid upon the 
fruits of transportation, that case is practically overruled by that 
of Philadelphia & Southern Steamship Co. vs. Penn. 122. U.S., 
320. 


After discussing this ground to which the court in that 
opinion refer as the first ground, the court say in conclusion: 
“ A review of the question convinces us that the first ground on 
which the decision in State Tar on Railway Gross Receipts was 
placed is not tenable, that it is not supported by anything 
decided in Brown vs. Marrvland, but on the contrary, that the 
reasoning in that case is decidedly against it.” With reference to 
the second proposition upon which the case of State Tar on 


Railway Gross Receipts was placed, the court say: * The second 
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ground on which the decision referred to was based was that the tax 
was upon the franchise of the corporation granted to it by the State. 
We do not think that this can be affirmed in the present case. 
It certainly could not have been intended as a tax on the 
corporate franchise, because by the terms of the act it was laid 
equally upon the corporations of other States doing business in 
Pennsylvania.”” Inasmuch as the court took pains to distinguish 
the case then under consideration from the second ground 
relied upon in State Tax on Railway Gross Receipts, it is a fait 
presumption at least that the court were not then prepared to 
declare that ground unsound. We are not aware that the case 
of State Tar on Ratlway Gross Recetpts is questioned or denied 


in any other decision in this court. 


The case Delaware Railroad lar, 18 Wall, 206, is, we think, 
strongly in point in our favor. That was a case where the tax, 
though not assessed upon the gross railway receipts, was 
assessed upon net earnings or income received from all sources 
during the preceding year, and with the exception of this 
distinction between the particular sum upon which the tax was 
assessed, which we submit is in no sense material to the question 
under discussion, the act of the legislature by virtue of which 
the tax was assessed was strikingly parallel to that at bar. The 
first section of the act provided that all railroad and canal 
companies incorporated under the laws of the State and doing 
business therein, should, on the first day of January then 
commencing, and on the first day of January in each year 
afterwards, pay into the treasury of the State. for the use of the 


State, in addition to the tax then imposed by law on such 
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companies, a tax of three per cent. upon their net earnings or 
income received from all sources during the preceding year, 
with the proviso that when a line of railroad or canal belonging 
to any company liable to the tax lay partly in the State and 
partly in an adjoining State or States, the part or share of such 
net earnings or income of the company only should be subject 
to the tax as would be in that prcportion to the whole net 
earnings or income of the company which the length of the 
road or canal within the limits of the State should bear to the 
whole length of such road or canal. It will be perceived that 
this act, with the exception of the distinction between net 
earnings and gross receipts, is practically identical with the act 
of the State of Maine. The fourth section of the act provided 
for a tax of one-quarter of one per cent. upon the actual cash 
value of every share of its capital stock, and contained a proviso 
similar to that of the first section. Taxes were assessed by the 
State of Delaware under both of these sections, and also under 
another section, taxes were imposed for the use of the rolling 
stock of the railroad. The circuit court adjudged the tax 
imposed for the use of the rolling stock to be invalid and 
enjoined its enforcement, but sustained the legality of the other 
taxes, and a decree in conformity with this ruling was entered, 
from which both parties appealed to this court. On the 
hearing in this court the State officers of Delaware withdrew 
their appeal, and the inquiry of the court was thus limited to 
the validity of the act so far as it imposed the taxes specified 
in its first and fourth sections. The tax imposed by the first 
section is the tax that is parallel to the tax at bar. Among 
other objcctions it was contended that the act conflicted with 


the power of Congress to regulate commerce among the several 


States, and upon this point the court in the opinion say: ‘ The 
tax imposed by the act in question affects commerce among 
the States and impedes the transit of persons and property 
from one State to another, just in the same way, and in no 
other, that taxation of ary kind necessarily increases the 
expenses attending upon the use or possession of the thing 
taxed. That taxation produces this result of itself, constitutes 
no objection to its constitutionality.” The court then referred 
to and quoted from, with approval, the case of State Zax on 
Railway Gross Keceipts, and say: “ As very justly observed by 
this court in a recent case: * Every tax upon personal property 
or upon occupations, business or franchises, affects more or less 
the subjects and the operations of commerce, yet it is not 
everything that affects commerce that amounts to a regulation 
of it within the meaning of the Constitution.” They say 
further in conclusion upon this point: ‘ The exercise of the 
authority which every State possesses to tax its corporations, 
and all other property, real and personal, and their franchises, 
and to grade the tax upon the corporations according to their 
business or income or the value of their property, when this is 
not done by discriminating against rights held in other States, 
and the tax is not on imports, exports or tonnage or transporta- 
tion to other States, cannot be regarded as conflicting with any 
constitutional power.” This conclusion sustained the validity 
of the tax under section first of the act, and it is submitted that 
with the exception of the fact that the Philadelphia, Wilmington 
& Baltimore Railroad Co. upon which the tax was assesssed in 
that case, was a corporation created under the laws of Delaware 
so far as it existed in that State — and we shall submit, when we 


discuss further the situation of the Grand Trunk Railway and 
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the franchise enjoyed by it with relation to the State of Maine, 
that is not material — the case is precisely parallel in all of the 
essential features of the case at bar. We have not found this 
case anywhere doubted, denied or even criticised, and while it 
declares the same doctrine upon which the case of State Jar 
on Railway Gross Receipts is based, and as to the first section 
of the act is practically on all fours as to facts, and while the 
court in the case of Philadelphia Steamship Co. vs. Pennsylvania 
supra discussed and severely criticised one of the grounds upon 
which State Zar on Railway Gross Receipts was based, they do 
not anywhere in the opinion criticise the case of Delaware 
Railroad far. This failure to criticise the case was not the 
result of its being overlooked by either counsel or court, as the 
case is cited and relied upon to sustain one of his propositions by 
the attorney general of Pennsylvania, as appears by his reported 


brief, p. 329. 


The case of Baltimore & Ohio Ratlroad Co. vs, Maryland, 21 
Wall g56, is also very strongly in point upon the proposition 
that the State has a right to tax in this manner the value of the 
franchises exercised by a railroad corporation engaged in 
Inter-State commerce. In that case the court held that the 
stipulation contained in the charter of the Baltimore & Ohio 
Kailroad Co. that the company at the end of every six months 
should pay to the State one-fifth of the whole amount received 
for the transportation of passengers, the corporation being 
chartered for the purpose of constructing a railroad from 
Baltimore to Washington, and the railroad being operated 


between those points, clearly being engaged in inter-State 
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commerce, was not repugnant to the Constitution of the United 
States. The point was raised in that case and insisted upon, 
that the provision in question was a regulation of commerce 


between the States. 


In discussing that question the court said: ‘* What amounts 
to the regulation of commerce between States, or to a discrimina- 
tion against the citizens of other States, is often difficult to 
determine. In view, however, of the very plenary power which 
a State has always been conceded to have over its own territory, 
its highways, its franchises or its corporations, we cannot regard 
the stipulation in question as amounting to either of these 
unconstitutional acts. I[t is not within the category of such 
acts. It may incidentally affect transportation, it is true, but so 
does every burden of tax imposed upon corporations or persons 
engaged in that business. Such burdens however imposed 
diverso tutuitu, and in the exercise of an undoubted power. 
The State is conceded to | possess the power to tax its 
corporations, and yet every tax imposed on a carrier corporation 
affects more or less the charges it is compelled to make on its 
customers. There the State has an undoubted power to exact 
u bonus for grant of the franchise, payable in advance or /» 
futuro, and yet that donus will necessarily attect the charge upon 
the public which the donee of the franchise will be obliged to 
impose. The stipulated payment in this case indeed is nothing 
more or less than a bonus, and so long as the rates of 
transportation are entirely discretionary with the State such a 
stipulation ts clearly within their reserved powers.” Why then is 


not the tax imposed at bar a bonus of the same kind. and for 


the same reasons? In distinguishing the tax or the payment to 
the State in that case from the tax regulating commerce, the 
court say: “ The exercise of power on the part of a State ts 
very different from the imposition of a tax or duty upon 
movements or operations of commerce between the States. 
Such an imposition, whether relating to persons or goods, we 
have decided the States cannot make, because it would be a 
regulation of commerce between the States in a matter in 
which uniformity is essential to the rights of all, and therefore 
requiring the exclusive regulation of Congress. It is a tax 
because of the transportation and is therefore virtually a tax on 
the transportation, not in any sense a compensation therefor, or 


for the franchise enjoved by the corporation that performs it.” 


The court held in that case that the stipulation that the 
company should pay one-fifth of the whole amount received for 
the transportation of passengers was not a tax because of 
transportation, or on the transportation, and was therefore valid. 
How can it properly be said that the tax in the case at bar, 
being only a certain percentage instead of one-fifth of the 
whole amount received for transportation, is any more a tax on 
the transportation and therefore void? It is to be observed 
further in the case last cited that no attempt was made to 
confine the fifth received for transportation to the limits of the 
State of Marvland, but in terms, and in fact, as applied, the 
statute required one-fifth of the whole amount received for the 
transportation from Baltimore to Washington, thus operating 
obviously extra territortally, a condition of things which, as we 


have already shown, does not exist at bar. If a tax then could 


be sustained under those circumstances, a /forttor?, should the 
tax at bar be sustained? We do not find that this case has 
been denied as an authority or that it has received anything 
like adverse criticism at the hands of this court. It may be 
contended, however, that even though the last two cases upon 
which we rely have not been adversely criticised by this court, 
the case of Fargo vs. Michigan, supra, and Pennsylvania 
Steamship Co. vs. Pennsylvania are directly in point against the 
plaintiff, and announce the doctrine which controls the case at 
bar, to which, if their conclusions are inconsistent with it, the 


cases upon which we rely must give way. 


In addition to the reasons already indicated in the discussion 
of these two cases, we submit the following suggestions which 
we think establish with additional clearness the distinction 
between those cases and the case at bar. In Fargo vs. 
Michigan we have already shown that the Merchants’ Despatch 
Transportation Co. were not exercising any franchise of any 
kind under the authority of the State of Michigan. At bar a 
valuable franchise is possessed and exercised by the defendant, 
and we shall submit that upon this point there is no decision of 
this court that establishes any doctrine adverse to the 
proposition maintained by the plaintiff. In that case the tax 
was assessed upon ‘“ the gross receipts which the company had 
returned to the commissioner as money received for the 
tronsportation of freight from points without to points within 
the State of Michigan, and from points to points without that 
State,”” and were not confined or attempted to be confined to 


the gross receipts, or the proportional part of the gross receipts 
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received within the State. At bar the gross receipts are 
expressly confined to the limits of the State. The opinion in 
that case expressly eliminates the element of a franchise as 
entering into the tax then being considered. The facts inthe case 
were Clearly such that the element of franchise could have had 
nothing to do with determining the result of the case. As to 
this element of franchise it is clear that there is a plain and 
substantial distinction running through all the cases which we 
have discussed. No tax has been held invalid where it appears 
to have been based upon the value of a franchise granted by 
or used under the authority of the State imposing the tax, and 
this we submit is clearly the case at bar. In /Phzladelphia 
Steamship Co. vs. Pennsylvania the fact is also disclosed that 
this important clement of franchise was absent in the most 
essential sense in which the right can be enjoyed by a guasz 
public corporation. In this respect there is very broad and 
well-recognized distinction between the franchises of a railroad 
and that of an ordinary corporation, and it is well stated by a 
respectable legal author: ‘“ The franchises of a_ railroad 
corporation are embodied in the right conferred by its charter 
to do and perform certain acts which, except for such grant, 
would be illegal. Among these is the right to form a 
corporation, the right to take lands for the construction of its 
road, the right to operate its road, and generally to perform the 
functions of a railroad corporation. These franchises are 
derived exclusively from the charter or the statute under which 
they are formed, and may be classified as prerogative and 
ordinary, and the distinction between these classes is of the 
highest importance. Prerogative franchises are those which 


arise from the special grant and cannot be regularly exercised 
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within the State either by an individual or corporation without 
such speclal authority, and consequently such .as can only be 
exercised within the jurisdiction conferring it, and of this 
character are those specifically named supra in this section.” 
That is, * the right to take lands for the construction of its road, 
the right to operate its road, and generally to perform the 
functions of a railroad corporation.” (Wood's Ratlway Law, 
fp. 25). And again, “ Indeed, the right to build a railroad and 
use it for the runniug of trains, and to charge for the 
transportation of passengers and freight over it is a prerogative 
franchise which can only be conferred by special grant, and as 
an equivalent for the granting of which the sovereign power is 
necessarily clothed with the power to exercise a species of 
supervision and control which it does not possess in the case of 
ordinary private corporations.” From the same authority, p. 
g: * It can hardly be necessary to elaborate this proposition in 
order to impress this distinction of the highest importance 
between prerogative and -ordinary franchises. An ordinary 
franchise is obviously the franchise of becoming and being a 
corporation. It is clear that the prerogative franchise referred 
to is of vastly more importance and of infinitely greater value 
than the ordinary franchise. Without the prerogative franchise 
no railroad corporation could exercise the vast powers and the 
guasi public rights with which it must necessarily be endowed 
in order to accomplish the all-important purposes of its 
organization. Nor would it without the possession of these 
franchises assume the onerous duties and responsibilities to the 
public and subject itself to the State control, all of which 
elements are necessarily involved in the proper and_ safe 


prosecution of its business in serving the public. It is this 
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great element of prerogative franchise which we believe to be 
one of the determining points in the case at bar. In the case 
last cited the steamship company had only an _ ordinary 
franchise. It was a steamship company organized for the 
purpose of navigating the high seas. It had no use for, and 
did not require for the successful prosecution of its intended 
business, any of the prerogative franchises. The rights which 
the State possessed as against this steamship company 
possessing this ordinary franchise were of very much more 
limited character than the rights possessed by the State as 
against the railroad corporation enjoying and exercising that 


higher and more valuable prerogative franchise. 


While the court did not have their attention called to this 
vreat distinction in the nature of the franchise enjoyed by the 
various corporations, and did not therefore discuss that element, 
they do recognize in the opinion, distinctly, that the element 
of franchise did not properly enter into the determination of 
the question before them. It ts very clear that in discussing 
this question the court in that case had in mind only the 
ordinary franchise, such as was enjoyed by the steamship 
company, as they say, p. 342: “It certainly could not have 
been intended as a tax on the corporate franchises, because by 
the terms of the act it was equally laid on the corporations of 
other States doing business in Pennsylvania,” thus clearly having 
in mind only the ordinary corporate franchise of being a 
corporation, evidently not referring to the great guast public 
rights which are the distinctive elements of the prerogative 


franchise. 
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At bar we contend that the tax in this State is assessed upon 
the prerogative franchise which, until the execution of the lease, 
was held by the Atlantic & St. Lawrence Railroad Co. from the 
State of Maine, and that now after the execution of this lease 
by the express authority of the State of Maine, is possessed, 
exercised and enjoyed by the Grand Trunk Railway Co. 
‘Undoubtedly the Atlantic & St. Lawrence Railroad Co. still 
retains the ordinary franchise, that of being and remaining a 
corporation. Upon authorities hereafter to be submitted we 
think it will clearly appear that it did not retain the prerogative 
franchise, but that it passed to the defendant corporation by 
the execution of the lease. In this respect the case at bar 
differs most radically from that of the Steamship Company vs. 
Pennsylvania. No reason is perceived when it is admitted that 
the tax may be rightfully assessed upon the value of the 
franchise, why a tax may not be rightfully assessed upon both 
the ordinary and the prerogative franchises. Each possesses 
value. Undoubtedly the prerogative franchise is infinitely more 
valuable than the ordinary franchise. Each are derived from 
the State. By the granting of the prerogative franchise the 
State parts with extremely valuable rights, and it is when 
granting such a franchise, if ever, that the court should 
certainly hold that the State reserves the right to tax it in 
accordance with its value. If both the ordinary and prerogative 
franchises are legitimate subjects of taxation, no reason is 
perceived why when the exercise and possession of such 
franchises are for the time being divided, the ordinary franchise 
being enjoyed by the original corporation and the important 
prerogative franchise being enjoyed and exercised by another 


corporation, each by the express authority and permission of 
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the State, each franchise is not under such circumstances 
equally subject to State taxation. If this be true what reason 
can be urged why the State has not the right to tax in this 
manner the franchise occupied, possessed and enjoyed by the 
Grand Trunk Railway Co. by virtue of this lease? Moreover, 
in the steamship company case the tax was assessed upon all 
of the gross receipts of the steamship company, and these 
receipts were earned by the steamship company upon the ocean 
and on the navigable waters of the United States between the 
State of Pennsylvania and other States of the United States 
and foreign countries, and upon the charter and hire of the 
steamships to other parties in such trade and business, and no 
part of said gross receipts were received for the transportation 
of freight and passengers between places within the State of 
Pennsylvania, or for the hire and use of such steamships within 
the State of Pennsylvania. Not only was no effort. made to 
confine the gross receipts upon which the tax was assessed 
within the limits of the State of Pennsylvania, but it is obvious 
that with the exception of an extremely small fraction, all of 
the gross receipts taxed must have been actually earned beyond 
the territorial jurisdiction of the State of Pennsylvania. And 
here again is a substantial distinction between that case and the 
case at bar, inasmuch as the tax at bar is expressly limited to 
the limits of the State, or the proportion of the gross receipts 


received therein. 


lor these reasons we must submit that when the cases of 
kargo vs. Michigan and the Philadelphia Steamship Co. vs. 


Pennsylvania are confined to the precise facts before the court 


in each case, that neither of them can be held to be in point 
against our contention. While no one can examine the opinions 
of this court during the last 15 years upon this question of 
inter-State commerce without becoming impressed with the 
obvious tendencies to enlarge the doctrine and limit the power 
of the State to regulate or affect in any way commerce or its 
instruments, we think that the fact that in the two most recent 
cases in the United States that have been announced by the 
court, that of WeCall vs. The People of California, 136 VU. S., 
104g, and Norfolk & Western Railway vs. The Commonwealth 
of Pennsylvania, 136 U. S., 114, where the court passes 
adversely, under this clause in the Constitution, upon statutes 
imposing license taxes, three of the justices dissented in each 
case may indicate that the doctrine applicable to these cases 
has been extended as far as a fair construction of the 
Constitution will authorize the court to go. It seems to us that 
the limit has been reached in this case and that unless the court 
are prepared to still further extend it, that the cases upon which 


we rely are unshaken. 


Now that Congress, by its recent inter-State commerce 
legislation, is regulating many of these matters and giving a 
legislative definition of the proper limits of the Federal and 
State powers, there would not seem to be any occasion for any 
extension of these Federal powers by construction on the part 


of the court. 


That the Grand Trunk Railway Company gwoad the State of 


Maine, and the franchises exercised by it, stands precisely the 


same as though it were holding and exercising these franchises 
by original grant, appears clear from the doctrine laid down by 
Murawets, certainly the most accurate, scientific and ablest writer 
upon the law of corporations. He says: ‘“ A company 
incorporated under the laws of several States has been held to 
be in each State a corporation created by that State, within the 
meaning of the revenue laws. Thus, a corporation chartered | 
by the State of Indiana, and afterward invested with a new 
charter by the State of Illinois, is an Illinois corporation within 
the meaning of a statnte of Illinois purporting to tax all 
corporations created under the laws of that State. It ts 
obviously a reasonable construction of a statute, purporting to 
regulate all railroad companies incorporated by a State, to hold 
that such statute applies to foreign companies re-incorporated 
by the State or permitted to exercise their franchises and operate 
a line of road within tts territory.” Murawets on Private 
Corporations, 2d. Ed., Sec. gg8. The doctrine announced in this 
text is, we think, fully sustained by the authorities which he 
cites. Jhe italics are ours, and we submit the clause italicised 


applies in every particular to the defendant corporation. 


To summarize. It is submitted with great confidence that if 
upon no other ground the tax at bar can be sustained upon the 
ground that it is a tax upon the value of the prerogative 
franchise which is enjoyed, operated, and its value ascertained 
by the Grand Trunk Railway Company by virtue of the express 
permission of the State of Maine. Such a conclusion will be 


in harmony with the obvious contemplation of the parties to 


the lease under which the Grand Trunk Railway Company 
exercises these franchises, as provision was therein made for 
the payment of just such a tax by the Grand Trunk Railway 
Company and a deduction of the amount so paid from the rent 
reserved. No equity obtains in favor of the Grand Trunk 
Railway Company under this proposition. Such a tax ts, in 
practical effect, assessed upon the Atlantic & St. Lawrence 
Railroad Campany, upon the person of its agent, expressly 
constituted for that purpose. The cases of State Tar on Ratlway 
Gross Recetpts, The Delaware Ratlroad Tas, and baltimore & 
Ohio Railroad Company vs. Maryland, upon this proposition of 
the right to assess a tax upon the value of a railroad franchise, 
and to determine its value by an ascertainment of either its 
net or gross receipts, have not been questioned or criticised, but 


have been recognized as well-considered authority. 


It is submitted that the method provided in the statute of 
determining the value of the franchise upon which this tax 
should be assessed ts one that is eminently fair and just to the 
corporation, though it may be argued that it is in fact, by its 
method of application, a mere tax upon the use of the franchise. 
In the language of the court in State Zar on Railway Gross 
Recetpts the tax at bar * imposes no greater burden upon any 
freight or business from which the receipts come than would an 


’” 


equal tax laid upon a direct valuation of the franchise 


That the actual use of a franchise from time to time is the 


fairest and surest test of its actual value seems obvious. A 


EE ne 
, 
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franchise might be granted to operate a railroad between certain 
defined points. Different ideas might well be entertained as to 
the value of such a franchise. No certainty could be reached 
in that respect until actual operation had demonstrated its value, 
A valuation fixed at the time of granting might be enormously 
large or small, and great injustice might result to the corporation, 
If an arbitrary value fixed when granted might happen to be the 
true value; then, it by no means follows that it would continue 
as the true value. Great industries might be built up and cities 
and towns developed that would infinitely enhance its value, 
On the other hand, existing industries might be ruined and 
trade and business be directed into other channels by compelling 
causes, and a magnificent enterprise be rendered practically 
worthless. In other words, a franchise such as we are discussing 
as to this great element of value, and its duty to contribute its 
share of the public burdens, is just as much the subject of fluctuation 
and change as all kinds of property, and to fix upon a franchise 
an arbitrary value having no relation to its varying value would 
be grossly unjust. How, then, shall its value be determined ? 
As that of all other property is determined. By its income 
or dividend paying power, or its carning power, which 
is the same thing. It is upon this basis that the act at 
bar determines the value of this franchise, and we submit that 
it is upon the only rational and practicable basis of which this 
defendant cannot successfully complain. The exercise of these 
prerogative franchise rights by the defendant demonstrates the 
valuy..and creates the occasion when the right and duty of the 
State to step in and determine the value of these prerogative 
franchises upon the data thus furnished, upon which the 


defendant should bear its fair proportion of the public burdens. 


Extensive and va hts and privileges, the enjoyment of 


rig 
rig 
which is possible only by public permission, necessarily and 
properly involves correspondingly great public duties and 
obligations. The one is the proper correlative of the other. 
No reason is perceived why full and legitimate operation cannot 
) | Sr ee ere ; 

be given to these principles at bar and the validity of these 
assessments be sustained. If the fact that the Maine statute 
declares that this tax is imposed “ forthe privilege of exercising 
its franchise in the State” is relied upon as in effect making 


this a tax upon the business of the railroad and therefore 


rendering it unconstitutional, we submit that the language ts to 
receive a construction that will sustain the assessment, if 
consistent with the language of the statute and the peculiar 


nature of the subject matter of taxation. The considerations 
which we have submitted show, we think, clearly, that the 

privilege of exercising its franchise “ 1s all that gives it value, 
ind is the only practical method of ascertaining its value from 
time to time. A tranchise is nothing but a privilege or right, 
and is incapable of enjoyment without the right of exercising 
the privilege or right. Without such exercise it is valueless. 
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its tranchise we merely declare that tt can enjoy to its legitimate 


extent the peculiar property rights which were conferred upon 


Pn | 
it when the tranchise was vranted to it: that it can POSSESS, 
have and enjoy to the tull extent incident to such property 
the property thus granted to it. We cannot conceive of a 


franchise with the universal elements of value incident thereto 


where the corporation would not have the full and unrestricted 


el a oe , 7. ot ' ‘ ] t* -}, " ' . ] ? } ? 
richnt of eXercisin ts MNCHISes, When the eVisiature of 


Maine, therefore, say that the tax is for the privilege of 


‘exercising its franchises in the State’ it merely declares that 
the tax is imposed upon the corporation upon the assumption 
that the corporation possesses and enjoys its property in its 
franchises without any restriction as to its use and to its full and 
complete value; that the valuable franchise entrusted to the 
corporation is enjoyed without limitation or restriction, and 
receives the benefit of its full value, and that therefore inasmuch 
as the full value of its property is thus assured to the corporation, 
this same full value furnishes the criterion upon which its fair 
proportion of the public burdens should be determined. This 
reasoning is in harmony with the language of the court tn 
State Tar on Railway Gross Receipts when it says “ Nor is it 
deniable that gross receipts may be a measure of proximate 
values,” referring to the value of a franchise. It is the same 
propositioh which the court say in Farge vs. Jlichigan * las 
often been set up as a defence to the allegation that the 
taxation was such an interferance with commerce as violated 
the constitutional provision now under consideration,” the 
obvious inference being from the whole case that such a defense 
is valid. The fundamental difhculty in the proposition is. the 
illogical attempt to establish a substantial distinction between a 
franchise and the vse of the privileges or rights which are all 
there is of the franchise, without which the franchise ts nothing 
but aname. It is impossible to predicate the idea of value or 
property upon a franchise and at the same time climinate the 
idea of use of the franchise. No proper distinction exists 
between a franchise and its use. A’ franchise involves a 
use of the rights and privileges which constitute it. Can we 
conceive of a franchise to build a road without the use of the 


right to build the road; a tranchise to exercise the right of 
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: REPLY TO THE BRIEF AND ADDITIONAL BRIEF OF THE DEFENDANT 
rn Error. 


Supreme Court of the United States. 


OCTOBER TERM, IS90. 


STATE OF MAINE, PLAINTIFF IN ERROR, 


GRAND TRUNK RAILWAY COMPANY OF CANADA. 


Rep.ty ro tur Brier ann Apprrioxnan Brier or tur DerenDant 


IN ERROR. 


A careful examination of the two briefs of the defendant in error, 
leads to the conclusion that there is no occasion for an extended discussion, 
on the part of the plaintiff in error, as,so far as the reasoning went in the 
first brief of the plaintiff,there seems no occasion for any farther analysis or 
elaboration of the principles and authorities upon which we rely. There 
are, however, some propositions, assertions and omissions in the * reply” 


of the defendant to which we should eall the attention of the Court. 


What answer is made In the defendant to the authorities relied upon 


by the plaintiff 


One of the cases relied upon is attacked, and only one: that 
of the case of State Tae ow a, (iross Lees ipls, The first 
answer is: *t This record presents no state of facts such as would bring it 
within the scope and authority of that decision even if it was unquestioned 
law. Brief for defendant. P. 11.) ‘This ts an assertion on the part of 
the detendant that is not attempted to be sustained ly any analysis or 
argument. Defendant does not anvwhere attempt to point out the 
elements which so completely distinguish it from the ease at bar. Possibly 
the fact that they could not be successfully pointed out may account for 
this omission. As to the proposition that the tax at bar is really a tax 
upon the value of the franchise, upon which the Court will perceive we 
mainly rely, with the exception of the fact that in the case of Slate Taw 
an Rhailiway (i poss Receipts the tax was assessed upon a corporation 
created by the State that assessed the tax, and at bar the tax is assessed 
not upon a corporation created by the State of Maine, but upon a 
franchise eranted yy the State ol Maine. possessed and occupied and 
enjoved by the defendant ** by force of its lease authorized by the Legisla- 
ture of the State of Mame.” as defendant says in its brief, P. ss. we 
submit that case is on all fours with that at bar. As to the exception we 
submit that we have shown in our first brief. P. 15. 16, 17, 26. 27) ef 
vey., that there is no legal distinction between the case at bar and that 


oft Shale Daa (ane Drahiuay (i pouss Preceigts. 


+ 


The second auswer 1s thraat thre Case ot Slat Tea YY Railway (gross 


Reerods has been so questioned that it is no longer a conclusive 
authority even in a similar casc, and to-day would not, in its present form, 
find its way into the reports of this Court.” This point was examined 


fully in our first brief 


A most striking and suggestive omission in the reply is to be noted 
here. We rely in addition to the case of Slate Tar on Radway Gross 
Receipts wpon the Delaware Railroad Tar TS Wall, 206 and Baltimer 
& Ohio Raidroad Co. v. Maryland 21, Wall, 406. We tind no 
intimation in the ** reply“ that these cases are not in point, as claimed 
by us, or any suggestion that they have been questioned, or overruled, 
or even any prediction that they would not find their way into the reports 
in their ** present form.” Defendant practically admits them to be in 


point and authority. 


We should call attention to some fallacies and some crroncous 
assertions in the defendant's brief. When seeking to evade the foree of 
our proposition as to a tax upon the franchise, defendant asserts that it 
does not hold its franchises in Maine under a Legislative grant, when 
they say (P. 12, brief) ‘if it had possessed its franchises by virtue of 
vrants made by the Legislature of the State of Maine” * * * + it 
would present a very different question from that raised by the facts in 
this record.” When, however, upon another branch of their case, they 
attempt to seck cover ander the original exemption from taxation contained 
in the charter of the Atlantic & St. Lawrence Railroad Company, they 
Hse entirely different language, in describing the natnre of their rights 
in and title to the franchise. Then they say ** It seems to be perfectly 
clear that this privilege was conferred by the charter of the Atlantic & St. 
Lawrence Railroad Company in the first instance, and was transferred to 
the Grand ‘Trank Railway Company by force of its lease, authorized by 
the Leyislature of the State of Maine, and is not dependent upon any 
subsequent leqislativ qraut,” defendant's brief, P. 8). Ttis clear that for 
the purposes of that proposition the defendant claims that it holds by a 
legislative ** grant.” in the lease, and not by * any subsequent legislative 
grant.” And it is under this ** grant” that they claim the benefit of the 
original exemption. It is unfortunate for the defendant that in the same 


brief, TT order ti sustain one proposition, it ntist thEpon the sume state of 


acts. establish a ** grant” to sustain one proposition and deny it in order to 
sustain a different proposition. There can be no doubt but that the 
defendant does hold the franchises of the Atlantic & St. Lawrence 
Railroad Company. as we argued in chief and as detendants counsel 
asserts in his first brief. That it docs not hold by ** grant ~ 1s a proposi- 
tion that first sees the light. in the * reply,” and is clearly born of the 
exigencies of the case, in answering the propositions upon which we rely. 


| 


We shall show shortly that immunity from taxation was not granted, 


[x endeavoring to distinguish the case at bar more completely from 
the tirst ground of the decision on Stale Taw on Diailivay (fross bere ils 
that the tax is ** hud upon a fund wich has become the property of the 
Cynpany. mingled with its other property.” counsel for defendant ts 
betraved iito making several assertions which do not seem to us sustained 

the record. We agree most cheerfully with him when he says: * 1 
cinuot sce how the Court can pass upon any case except that presented by 
the record.” PP. 14 defendant's brief.) and suggest that he should have 
followed more closely his own standard. He says the defendant ** had no 
ofice ia the State ef Maine,” but the case finds affirmatively that it * has 
its rhisé ip il place of business at Montreal. in the Dominion of Canada. ° 

Defendants brief, P. 12. There is no statement in the record that it 
has tt) o office in the State of Maine.” The fact that it finds affirmatively 
it Las ‘tits principal place of business at Montreal” suggests the 
nocessarv inference that it has other places of business clsewhere, and we 
submit that although the record docs not so state in terms, the inference 
irresistable that it has an ** office > and another place of bustuess at the 
other termiius of its line, Portland, Maine. He says: ** The receipts 
wernt to the home office. — Defendants brief. P. 7. Is there anvthing 
the record to show it? Not a line. On this point defendant's counsel 
plan) -wepts: ov Phere is not one word in the record to show that the 
dereudant in error transacted its business as a corporation in anv other 
norisdiction than that where it had its domicil ” and that ** the presumption 
do the fact is. that its treasury was at its principal place of business at 


Veoutreal.” “Defendant's brief. P. 21. What warrant has the counsel 


for asserting that ** the fact is, that its treasury was at its principal place 
of business at Montreal”? There is nothing in the record which justifies 
it. On the contrary, a careful examination of the record discloses 
that they had a local treasury at Portland. The foundation of this writ 
Of error, its service on the defendant, shows that fact. The return of the 
officer shows that this writ was served ** by giving in hand to Charles E. 
Barrett, of Portland, in said District of Maine, who ts loca! lreasurer of 
sail Grand ‘Trunk Railway Company, a true and attested copy hereof.” 
Record, P. 2.) We have seen no suggestion that the writ of error was 
not properly served. If they have a * local treasurer” in Portland, it 
would scem to follow that they not only have an ** office” but a local 
treasury alsoin Portland. Having a ‘local treasurer” and a local treasury, can 
there be any doubt on this branch of the case that much more than the gress 
receipts taxed at bar became a part of the property of the defendant in 
Portland, always bearing in mind that only a small proportion of the 
whole line from Portland to Montreal is in Maine and the presumption 
that very much more than that proportion of gross receipts were actually 


received by the local treasurer at the Portland terminus ? 


ITT. 


In answer to our proposition that this is a tax upou the value of the 
franchise, the counsel for defendant invokes what he erroneously supposes 
is an exemption or immunity from taxation, possessed by the defendant 
under its lease. The larger part of his first bref is made up of a 
discussion of the same question. ‘The question is so obviously foreign to 
the discussion at bar that we should not have referred to it, did it not 
appear that by a reiteration of the proposition he seems to be of the opinion 
that it has some connection with the issue, and that the supposed 


exemption ix inconsistent with this branch of our contention. 


The answer to defendant's contention on this point is that the Atlantic 


& St. Lawrence Railroad was not authorized to transfer any Immunity 


from taxation, and did not attempt to do so. The record shows that it 
was authorized to ** enter into and execute such a lease of the railroad of 
said Company.” &c.. Record P. 10,, authority to lease the railroad and e 
nothing more. The case show. that thee executed * such lease ~ and 


nothing more Reeord P. 11. 


That stilt hy il transaction lows hot transte reall exemption trom tuXxation 


is } rtectly well] st ttled. 


Pickard «. Bo Tenn. Vaod Ga. he Rh. Co. 130 0 SL 630, This 


disposes of the *t agreement solemnly entered into by the Leyislature of 


Maine lefendant’s brief P.o17) which would be violated bv our 
Caotite ntiot. iis it show . that he sueh avrectnent was ever entered ito, ¢ 
ly his ct reply counsel tor detendant for the first) time complains of 
Section 7 of the original Statute of TSS. under which the tax at bar was 
Imposed, id concludes that there is no question but that it is **a regula- , 
+; ’ ? . ? ) tif . ,? i ee 1?) +} ~ rf *< i eg | 1 | r) : } . im hy >i) 
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seetpol. oO hat the derendan has bech lh anv wav intertered with or 
essed by virtue of anv of its pros Islons., we are at loss to peres ive what 
eit has in oa discussion of the issue at bar. When the railroad o 
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DEFENDANT'S BRIEF. 


UNITED STATES SUPREME COURT. 


STATE OF MAINE, PLAINTIFF IN) ERROR, 


GRAND TRUNK RAILWAY COMPANY OF CANADA, 
DEFENDANT IN) ERROR, 


DEFENDANTS BRIEF. 
This is a writ of error from the Cireuit Court tor the District of 
Maine. The suit is an action of debt brought to recover certain 
q tines for the vears Teal and Tss2, -sessed upon the defendant cor- 
poration thy the Grovernor and Couneil of the State of Maine. under 


the Huthorits of the provisions of Chapter of of the Laws of the 


State of Maine of TSs dl. aud eaibodied inthe Revised Statutes of 


=i] 1 @intle, (lisp. i. Saat. es. gel owes j 
The ‘Maleee feotitned tipsnat thie ar foeriedernit aT error Wits nied js it foreign 
the laws of the Provinee of Canada, 
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That, in 1874. the defendant in error acquired the Lewiston & 
Auburn Railroud, extending from the point of junction with the 
defendant = railroad to the CHV of Lewiston, il distance oft tive nie 
one half mitles., and that subsequent vw IST2 the defendant leased the 
railroad extending from Norway to South Paris, a distance of one 
ana one halt Hiiles, euch thieat all these rounds have heon controlled nn 
operated ly the ceftenad:sant In error as one line, for the Purpose of 
transportation ot }? pssechnvers snncl freelit. 

The court turther found that the Athuntic & St. Lawrence Rail- 
round was built trom Porthuwl, Me... to Island Pond, Vt.. under 
the authority ofr an act oft the Leevtslature of Maine, approved 
Reb. 10, 1845, and by authority of Jegislative enactments of the 
States of New Hatipshire and Vermont, by which it was duly con- 
stituted a corporation Within said States. The Atlantic & st. Law- 
rence Ratlroad so constructed was ecightv-two and one half miles tn 
the State of New [Latipshire, and fifteen miles in the State of Ver- 
tone. That thy Its act of NCOPPoratlos it Was vestedd with the power 
and authorits ta “ continue “nid prolong its railroad bevond the line to 
the State of Maine and the Hounds of Canada. with AwUtbority to 
purchase, take and hold lands, or the right of way over lands, for the 
Purpose of coustructing ssid railroad, provided thasat this act be done 
consistently with the laws or regulations of the State or States over 
Which sald rallroud would Jiitss in its continuation. The Necessary 
authority tor such continuation was obtained from the States of New 
Hampshire and Vermont. 

Thiat yy the HULHOLItA erated y\ the Li visluture otf Maine to 
lease the Atlantic & St. Lawrence Railroad it was enabled “to make 
such leuse, or coutract in the hiature of a leiise, ts would enable the 
lessee thereof to maintain and operate by means of said railroad, 
ana other rouds it) eAXTCHSION of the salhnie, a connecting line of riaiil- 
roads from the Atlant: (doen in Portland. Nie... lo the city of 
Montreal, In the Province of (rmada, nnd thence to the Westerly 
part of said Province.” The lease made by virtue of this HuUthority 
was confirmed aud approved by the Legislatures of New Hampshire 
and Vermont. 

The original charter eranted yy the State of Maine contained the 


following section : — 


» 

“Seer. 16. ALL real estate purchased by said) corporation for 
the use of the same under the fifth section of this act shall be tax- 
able to said corporation by the several towns, cities and plantations 
in Which said lands lie, in the same manner as lands owned by 
private persons, ind shall in the valuation list be estimated the 
sume as other real estate of the same quality in such town, city 
or plantation, and not otherwise: and the shares owned by the 
respective stockholders shall be deemed personal estate and be tax 
thle as such to the owners thereof, in the places where they reside 
and bave their home. And whenever the net income of said corpo- 
ration shall have amounted to ten per centum per annum upon the 
cost of the road and its appendages and incidental expenses, the 
directors stinll take rt special report of the tuet to the Legislature : 
from and after which time one moiety, or such other portion as the 
Levislature may from time to time determine, of the net income 
from said railroad accruing thereafter over and above ten per centum 
per annuin first to be paid to the stockholders, shall annually be paid 
over DY the trensurer of said c¢ rporation, ts utax, into the Treasury 
of the State, for the use of the State. And the State may have and 
rhisintein itt netion noulust sid corporation therefor to recover the 
same. But no other tax than herein is provided shall ever be levied 
or assessed on said corporation or any of their privileges or fran- 
chises.” 

by Section 1S of the charter, the Levisliture was giventhe right 
te inquire into the doings of the corporation, and its use and employ- 
thet oft the privileges nil franelises eranted te it. and with the 
right tiso”) 6to. 6vcorrect ania prevert ubtses of the siithie’, nnd to piss 
thi lw posing tines ana penaltics LLprorl sid corporation Wheel 
thay lye hecessary more effectually te compe! | compliance with the 
Provisions, liabilities and duties hereinbetore set forth and « njolued, 
but not to IN pose ‘inn other or further duties. liabilities or obliga- 
tions: and this charter shall not be revoked, annulled, altered, 
limited or restrained without the consent of the corporation, except 
hy lie process of law.” 

By Chapter 01 of the Laws of Maine passed in Dssl. and embodied 
inthe Revised Statutes of 1885. Chap. 6, sects. 41, ¢/ s¢g., It Is 


rovided it follows (_— 
l 
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“Srecer. 2. Every corporation, person or association operating 
awny railroad tn the State shall pav to the treasurer of State, for the 
State, an annual excise tax for the privilege of exercising its fran- 
chises in the State, which, with the tax provided for in Sect. 4, 
is in place of all taxes upon such railroad, its property and. stock, 
There shall be apportioned and paid by the State from the taxes re- 
ceived under this and the six following sections to the several cities 
and towns in which, on the first dav of April in each year, is held 
railroad stock exempted from other taxation, an amount equal to one 
per cent on the value of such stock on that day, as determined by 
the governor and council: prorided, homwerer, that the total amount 
thus apportioned on account of any railroad shall not exceed the sum 
received by the State as tax on aecount of such railroad. 

“seer. 3. The amount of such annual excise tax shall be ascer- 
tained as follows: The amount of the gross transportation receipts, 
us returned to the railroad commissioners for the vear ending on the 
thirtieth day of September preceding the levying of such tax, shall 
be divided by the number of miles of railroad operated, to ascertain 
the wveruge YTOss receipts per mile; when such mverage receipts per 
mnile do not exceed two thousand two hundred and fifty dollars the 
tax shail be equal to one quarter of one por cone of the gross trats- 
portation receipts ; when the average receipts per mile exceed two 
thousand two hundred and fifty dollars, and do not exceed three 
thousand dollars, the tax shall be equal to one half of one per cent 
of the gross receipts ; and so on, increasing the rate of the tax one 
quarter of one per cent for each additional seven hundred and tifty 
dollars of average GPoss receipts per mile, or fractional pocen't thereot : 
provided, that the rate shall in no event exceed three and a quarter 
per cent. When a railroad lies partly within and partly without the 
State, or is operated as a part of a line or system extending beyond 
the State, the tax shall be equal to the same proportion of the Lross 
receipts in the State, as herein provided, and its amount shall be 
determined as follows: The gross transportation receipts of such 
‘allroad, line or system, as the case may be, over its whole extent, 
within and without the State, shall be divided by the total number 
of miles operated to obtain the average gross receipts per mile, and 


the gross receipts in the State shall be taken to be the average Gross 


receipts per mile. multiplied by the nuniber of miles operated within 
the State.” 

by Section 7 of the Act of TSS], if the returns required by law 
are found insufficient to furnish the basis upon which the tax is to be 
‘levied, the railroad commissioners shall require such additional 
facts In the returns as may be found necessary. It is further pro- 
vided that the railroad commissioners shall lave access to the books 
of the railroud company to ascertain if the required returns are cor- 
rectly made: and any railroad corporation, association or person 
operating uny riilroud in the State, which refuses or nevlects to 
make the returns required by low, or to exhibit to the railroad com- 
missioners its books for the purposes aforesaid, or makes returns 
Which the president, clerk, treasurer, or other person certifving to 
stich returns knows to be false, forfeits not less than one thousand, 
nor more than ten thousaid dollars, to be recovered by tndietment, 
or by aun aetion of debt in any county into whieh the railroad 
operated extends. 

Under and by virtue of this liw the tax in question was levied. 
The returns required by how furnished by the Atlantie & St. Law- 
renee Railroud Company showed the transportation receipts of the 
Athuitie & St. Lawrence Railroad Company. over its entire line 
Within the States of Maine, New Llampshire and Vermont to be, for 
the year ending June 30, TSS80, 856,202.15, and for the vear ending 
June SO, PSST. SLOLS 667.35. Upon these vross receipts for trans- 
portation, the governor and council assessed for the year L&al the 
sum of 89,569.06, and for the vear 1882, the sum of 312,005.06. 
And this tax was laid, as alleged in said aet for the privilege of 
exercising the franchises of said railroad in the State of Maine. 

The writ alleges that the defendant “ was and had been operating 
4 Pallroad in the State, the same lying “partly within and partly 
Without this State, and thereby beeame liable by law to pay to the 
State treasurer, for the use of said State, an annual excise tax for 
the privilege of exercising its franchises in the State of Maine, one 
halt of said tax to be paid to said State of Maine on the first day of 
July, and the other half on the first day of October, next following 
the levy of the same.” 


These taxes were ascertained by dividing the eross transportation 


6 


receipts of the entire line of railroad within and without the State of 
Maine, by the number of miles operated to obtain the average gross 
receipts per mile. This last sum, multiplied by the number of miles 
operated within the State of Maine, gave the gross receipts upon 


which the tax was laid, and this sum was multiplied by the per- 


centage as provided in the act above quoted. 


I. 

1. Cases recently decided by this court establish beyond question 
that the act of the Legislature of Maine, and the taxes imposed 
thereunder, are invalid, because they are in contlict with the exclu- 
sive powers of Congress under the Constitution of the United States 
for the regulation of commerce with foreign nations, and among the 
several States, 

Constitution, Art. 1, Sect. &, Clause 3. 

McCall vy. California, 136, U.S. 104, and cases cited, 

Lyng v. Slate of Michigan, 135 UL s. 161, 166. 

Pensacola Telegraph Company v. Western Union Telegraph 
Company, 95 U.S. 196. 

Sherlock ve Alling, 98 Us. 99, 102. 

Norfolk and Weslern heatlroad Company Vo Pennsylvania, 


136 U.S. 114. 


2. The only business of the defendant in error is interstate and 
foreign commerce, and upon the privilege of carrying on this busi- 
ness the tax is levied. 

5. It cannot be said that this is a tax upon the receipts as property 
in the treasury of a domestic corporation. The defendant in’ error 
isa foreign corporation, and the case tinds that its principal place of 
business is at Montreal. The receipts went to the home office. The 


statute does not base the tax upon that eround. 


I]. 

The attempt to tax the property and franchises of Atlantic & 
St. Lawrence Railroad Company in the hands of the defendant in 
error is a violation of the contract) contained in the charter under 
Which the leased road was constructed. The franchises of the Atlan- 


tic & St. Lawrence Railroad Company are forever exempt from 


ri 


taxation, except in the manner provided by the charter, and the 
question is, whether a law which in’ its necessary operation, when 
applied to the lessee of the Atlantic & St. Lawrence Railroad, is to 
impair the rights and privileges of the Atlintie & St. Lawrence Rail- 
road, and which if valid at all must be valid as a tax upon the property 
and franchise and chartered rights of the Atlantic & St. Lawrence 
Railroad, can be sustained. The State has solemnly agreed with the 
Atlintie & St. Lawrence Railroad that it would tax ina certain way, 
and further that “no other tax than herein is provided) shall ever be 
levied or assessed upon said corporation, or any of their privileges 
ov franchises.” It further agreed that all the real estate of the cor- 
poration shall be taxable by the several towns. cities and plantations 
in Which the lands lie, in the same manner as land owned by private 
persons, and shall be estimated the same as other real estate of the 
same quality, in such city, town or plantation, and not otherwise, 
and the shares owned by the respective stockholders shall be deemed 
personal estate, and taxable as such to the owners thereof, where 
they reside. But by the law of 1881, the real estate of the Atlantic 
& St. Lawrence Railread Company is taxed in another manner than 
provided by their charter, and instead of the stock being taxed as 
therein provided, another and different form of taxation is substi- 
tuted, arbitrary in its kind and unequal in its eflect, and the taxation 
Which is thus imposed is made « lien ou the railroad operated, which 
lukes precedence of all Other liens and Hnenmbrances, low Cull it he 
said that such an act does not impair the obligations and chartered 
rights of the Atlantic & St. Lawrence Railroad Company? Prior to 
the passage of such act, no tax could be imposed except upon the 
real estate and stock, until the net income of the corporation should 
wmount to ten per cent per annum. 

Before the passage of the law of 1881, with the assent of the 
Legislature, the Atlantic & St. Lawrence Railroad Company 
must) have issued bonds secured by mortgage, and had then 
leased its road property and rights, including its franchises, to 
the defendant corporation, receiving a valuable rental there- 
for, which rental was the first ineumbrance and charge upon the 
property, and upon the defendant corporation. But by the very 


language of this act, all these privileges are abrogated and destroyed, 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1891. 


No. 302. 


STATE OF MAINE, 


PLAINTIFF IN ERROR, 


Vv. 


GRAND TRUNK RAILWAY COMPANY OF CANADA, 
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SUPREME COURT OF TIE UNITED STATES. 


STATE OF MAINE, PLAINTIFF IN) ERROR, 


THE GRAND TRUNK RAILWAY COMPANY OF CANADA, 


And now comes the Grand Trunk Railway Company of Canada, 
“ut the term in which judgment in said cause is entered, and respect- 
fully petitions the Court for a reargument and rehearing of said 
cause upon the following grounds : — 

First, Beenuse said cause is of great importance and presents for 
decision difficult questions of constitutional law. 

Second, Beeause the decision in said cause has been rendered 
after written argument, and without counsel being heard orally 
before the court. 

Third. Beeause the ground upon which the decision of the Court 
is based was not directly discussed by either counsel; on the con- 
trary, counsel for plaintiff in error states the question thus :— 

“Ts a tax upon the gross transportation receipts in the State of 
Maine of a railroad lying partly within and partly without the 
State ascertained by multiplying its average gross receipts per mile 
for the whole length by the number of miles within this State, in 
conflict with Art. 1, Sect. 8, Part 5, of the Constitution of the 
United States? Is such a tax a regulation of or an interference with 
interstate and foreign commerce? We contend that it is not” 
(Brief of Plaintitfin Error, page 5). 

It was further contended by plaintiff in error that the tax on the 
franchise could be maintained as a tax upon property. and a dis- 


tinction was made between “ common” and * prerogative ” franchises ; 


9 
and further, that such tax might be sustained asa tax upon earnings 
of the defendant in error remaining within the State of Maine. 

Fourth, Becatse the Ctise ot Homie Tusurance Company va New 
Pork, 154 Ul s. 594, was not cited or considered by either counsel. 

Fist). Because, in connection with the opinion of the Court as 
given, the contract of exemption from this taxation contained In the 
charter of the Atlantic & St. Lawrence Railroad becomes IMpor- 
tant, but wa- not considered in the decision rendered. 

Sith, Because, notwithstanding the language of the statute, 
the Ciise clearly shows that the TaN in question eould not have been 
an “excise tux. 

Seventh Because, it such tax could be held to be an excise tax 


its imposition in the present case would be «a violation of the cone- 


tract contained in the charter ot the Atlantic & st. Lawrence 
Railroad. and prohibited by the provisions of the constitution. 

Biaghth, Because, if it Is a tax pon the detendant in error for 
doing business or exercising its tranchise within the State of Maine. 
then it would be i competent tor the Legislature of Maine to impose 
anew burden upon the Grand Trunk Railway as the lessee of the 
Atlantic & st. Lawrence Railroad, under the express authority and 
with the consent of such Legislature previously granted, as shown 

the Record. 

Ninth. Because, notwithstanding the language of the statute, the 
tax in question Was, In fact, a tax imposed upon the defendant in 
error because of its doing the business of carrying freight and pas- 
sengers between the several States and the Dominion of Canada. 

Tenth. Because, it would be just and reasonable that these ime 
port int constitutional « que stions should be finally decided only after 
counsel has had the fullest i es to be heard upon the real 


questions arising out of the Reeord. 
GRAND TRUNK RAILWAY 


COMP Dhrgit 


By >a tTotty Wor ye 4 


*) 
° 


I, Almon A. Strout, attorney of Record for the Grand Trunk 
Railway Company of Canada in the above-entitled cause, do certify 
that the foregoing petition is not intended for delay, that it is made 
in good faith, and that I believe justice to the parties requires that a 
rehearing and reargument should be granted in said cause 


Lllne’ BA 


+ 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1891. 


No. 29. 


STATE OF MAINE, 


PLAINTIFF IN ERROR, 
Uv. 


GRAND TRUNK RAILWAY COMPANY OF CANADA, 


DEFENDANT IN ERROR. 


ADDITIONAL SUGGESTIONS WHY REHEARING OF SAID CAUSE 
SHOULD BE GRANTED. 


en ee 


A. A. STROUT, 
Attorney for Defendant in Error. 
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Supreme Court of the Cited States, 


NO. 29. 


STATE OF MAINE, PLAINTIFF IN ERROR, 


THE GRAND TRUNK RAILWAY COMPANY OF CANADA. 


DEFENDANT IN) ERROR. 
PEFENDANT S SUGGESTIONS WHY REHEARING SHOULD BE GRANTED. 


Assuming that the excise tax mentioned in the Act of the Legis- 
lature of Maine for 1881 denotes an impost for a license to “ pursue 
certain callings,” or “to exercise particular franchises ~ within the 
State of Maine, it still becomes necessary to examine the nature of 
the franchise to be exercised in order to determine whether under 
the designation of excise tax the Legislature by the tax authorized 
by the Act has imposed a burden upon interstate commerce, as that 
term has been construed by the Supreme Court. 

[ respectfully submit that the question is not whether in general 
the State may impose a tax upon a corporation created within’ its 
own limits, or a corporation doing business solely within its own 
territory, but whether in this particular ease the oecupation of the 
railroad is such that the transaction of its business under the legis- 
lative sanction and permission of the State, as contained in the 
charter, is a barden upon such business transacted between the sev- 
eral States or between the State imposing the tax and an alien juris- 
diction. 

Was the operation of the railroad in doing its business wholly 
within the State of Maine, or was it an operation which necessarily 


embraced other States. or the State of Maine and a foreign country ? 


It is necessary to arrive at the proper solution of this Inquiry 2 


this cose as a matter of fact in order to determine whether the tax 
imposed by the State of Maine is prohibited by the Constitution 


2 


even if it is a tax imposed for the privilege of exercising corporate 
franchises in the transportation of persons and property by a com- 
mon carrier from Maine through other States and a foreign country. 

The answer to the question is stated in the findings ofthe Court 
below, and is capable of no other construction than that the exercise 
of the franchise granted by the Legislature of Maine to the Atlantic 
& St. Lawrence Railroad, and by it leased to the defendant in error, 
was 2 business wholly between different States and between the States 
through which the railroad passed and the Dominion of Canada. 

Neither the charter nor the Act of 1881 attempts to separate the 
business of the road or confine it to business transacted within the 
limits of the State of Maine; they do not attempt to divide or dis- 
criminate the franchises exercised within from those without the 
State or confine the corporation to the right) to transport persons 
and property within the limits of a single jurisdiction. 

I do not contend that it would not have been competent for the 
State of Maine, when it created the Atlantic & St. Lawrence Rail- 
road, to have imposed upon it a burden in the shape of taxation, had 
there been no provision of the Constitution conferring upon Congress 
the power to regulate commerce between the several States, and no 
provision contained in the charter providing: “but no other tax 
than herein is provided shall ever be levied or assessed upon said 
corporation or any of their privileges or franchises.” 

The question then recurs under this record: For what is the 
defendant in error taxed? The charter of the Atlantic & St. Law 
rence Railroad containing: its franchises was granted by the Legisla- 
ture as far back as 1845: it contemplated a continuous route extend- 
ing through the States of Maine, New Hampshire and Vermont, and 
with the legislative assent of cach of those States. (See record, ) 
It contemplated the business of transporting freight and passengers 
between these several States. [assume that the frets found in the 
record leave no other conclusion than this which | state. 

In the charter of 1845, there was no condition prescribed) and no 
burden imposed of the nature of the burden Imposed by the Act of 
1881, except those contained in Sect. 16 of the charter. 

It will be observed that these burdens and conditions are in this 


Section clearly expressed, and sare confined to the taxation of the 


3 


real estate purchased by the corporation created by the Act, the 
shares of the respective stockholders within the State of Maine and 
no motety, or such other proportion as the Legislature might deter- 
mine, of the net income of said railroad over and above ten per cent 
per annum, which was first to be paid to the stockholders, which 
moiety is to be annually paid over by the treasurer of the corpora- 
tion as a tax into the treasury of the State for the use of the State. 
And it is further provided that no other tax shall be levied or 
‘assessed on said corporation or any of their privileges or franchises. 
They constituted the only conditions and burdens imposed by the 
State of Maine in any form for the privileges * exercising the fran- 
chises ” granted at the time and the State solemnly nereed that no 
others should be imposed thereafter. 

In this preliminary sug@estion to the Court it requires no citation of 
authority or extended argument to show that this burden and these 
conditions set forth in the charter constituted a contract between the 
State and the corporation in relation to the burdens to be imposed 
upon it for the privilege conferred by its franchise of doing business 
within its limits. The first of these provisions evidently refers to 
burdens to be imposed upon the railroad by taxing its property 
within the State of Maine. Wow far the last burden mentioned in 
Sect. 16 of the charter would be repugnant to the provisions of the 
Constitution by which Congress is clothed with the power to regulate 
commerce between the several States is not a necessary subject of 
discussion: but it is suflicient te say that so much of these pro- 
visions of the charter as were valid constituted a contract between 
the State granting the charter and the corporation receiving It. 

At the time of granting the charter to the Atlantic & St. Lawrence 
Railroad there was no power reserved by the State of Maine to alter 
or amend it: and in the case of the State 7. Baltimore & Ohio Rail- 
rod, 48 Marviland Reports, 50, ina well considered opinion the 
Court held: “The exemption from taxation granted in the charter 
of the company was a contract between the State and corporators 
Within the operation of the Constitution of the United States, and 
therefore beyond the power of a subsequent Legislature to repeal or 


in any manner repair.” This has been with some moditications the 


4 


doctrine of the Supreme Court trom the time of the Dartmouth 
College case down to the present. 


What, then, was lett to be taxed by the Legislature except the 


business done yy means of the trauchises cranted Dy the State of 


Maine to the Atlhiuntie & wv ¥ Lawrence Railroad for transacting lytist- 
ness constituting interstate commerce even if it had a right to impose 
an additional tax in the tace of its agreement that it would not do so” 

Provision Wiis niade hoor the taxing oft renal estate, tor tuxing of 
stock and other property. and of taxing the business of the company 
(if such could be done) as a condition of granting the franchise. 
‘There was nothing lett, unless it is said that the tranchise itself is 
taxable by way of a privilege tax to be imposed for the privilege 


alrendy oranted TH conditions in thie charter 


f 1s45. Phat prt- 


Vileve Was the right to Operate a tilroad through the States of 


— 


Maine, New ETetniypostiin hia Vermont, ahd TO Carrs over tt piussen- 
gers and freight for compensation to be tixed by the rathroad., 
The proposition tliat this is not titerstate coummerce cannot be 
maintained, tinless the repeated decisions of this Court are overruled, 
Theretore there Was nothing lett excep fis interstate bustmess 
that was open to taxation by the State ol Maine, because the State of 
Maine Dp its contract, as Contained in the charter to the Atlantic & St. 
Lawrence Railroad, has said to the railroad: ~ You may build vour 
road from the cits ot Porthina through the State of New Hampshire 
to [<linicl Ponda, Vermont, for the purpose of conveying fremeht sibicl 
passengers between these points for hire. The State has imposed 
upon you certain conditions and burdens which are plainky set out 
in this contract, and agrees that other than this um will never HN pose 
additional burdens My Wav Ol luxation. But it now “Vs: * Not- 
Withstanding this contract by whieh the State permits vou to do 
this business constituting inferstute commerce, the State will now 
Impose a tax fol the privie Ye ol dome this Disiness vranted vou Ivy 
the charter of 1845 and exercised by vou or by vour lessee, the 
defendant in error.” When th ‘iiroad replies that this is a tax 
upon the business of the rond which is interstate colbmeree, and 
theretore prohibited I the provistotis OF the (Constitution of the 
United States, the State SaVs: No, this is an “excise tax ” tor the 


privilege of doing this business and is not prohibited by Constitu- 


5 


tion forthat reason. To this we answer that there was nothing left to 
the State. regard being had to previous legislation, excepting to place 
this tax upon the transaction of the business of the rond. whieh iras 
fn foet commerce between the several States and Canada, and that 
having entered into a contract permitting the doing of that business 
it is equally a burden whether it is placed upon the privilege of 
exercising a franchise long since granted or upon the transaction of 
the same business under any other form or designation. 

The language used by the Legislature ts not controlling : it is the 
fret to which the Court must look in ascertaining whether the tax ts 
one Which fills within the constitutional prohibition, and in ascertain- 
ing that fret the Court will examine aud see what the Legislature of 
Maine lias before said as to the taxes already imposed, and what the 
bttsiness of the road is upon which they have imposed the burden, 
The Legislature of ISS] is to be presumed as Knowing what condi- 
tions its predecessor had already imposed in granting the charter. 

The ense of the State 7. Maine Central Ratlroud does not conthet 
with this position, because in that ease both the original and leasing 
rovds were within the limits of the State of Maine, and. secondly, 
because there was no question of interstate commerce raised in that 
ist, 

Now, it ennnot be well said that this tax, which is imposed upon 
thre Crrianiel Trunk Railway, is (til excuse law for the preeileg of ever 
CHSTNY the franchises of thet roud meith bil the Shale of Marne. All its 
franchises had been granted by an alien jurisdiction. When, there- 
fore, the Act) provides that every corporation, person or association 
operating any railroad in this State shall pay to the State) treasurer 
for the use of the State an annual “ excise tax for the privilege of 
exercising //s franchises in this State.” which, with the tax provided 
for in Seet. Lshall be in lieu of all taxes upon such railroad, its prop- 
erty and stock, the frets relating to the franchises of the defendant 
error would not bring it within the language used. 

The franchises granted to the Grand Trunk, the defendant in 
error, would not extend beyond the limits of the jurisdiction of the 
sovereignty granting them. The defendant in error was not operat- 
ing the Atlintie & St. Lawrence Railroad by authority of franchises 


erinted to it by the Dominion of Canada. and therefore it was not 


me merges amen 


competent for the State to pata tax upon the Grand Trank Railway 
of Canada, the defendant in error, for the privilege of exercising 
“its” franchises within the Stute of Maine, hot foros license to do 
business, or thie privilege cif linihe franchises hal its OW: bout lasecl 
the Ciraiiad Prank bowen pina ~sed of lranchises within the State of 
Miatine. it would still be for the privilege of carrying hl business 
relating to diterstate commerce under such franchises, 

The liw does not sit tliat the tax hias been Iniposed por a person 
or corporation operating another vailroad than its own within this 
State for the porn lleve of exercising the franchises of the ratlroud so 
opevated; and itis submitted that it} would not have the right to 
Hpose Chpvcrnh cata Lhe COPpOr abou au“ ewerse law” for the privilege ot 
eXCVelsineg Lhe fratehise ot ‘hothes ritlrosud Wwlien if lassed hha franchise 
of its own eXeretsedl within the State. 

The language of the statute should not be extende! by construc- 
tion, borat Ne hela Cc) thre rthn Wat ots Words pleat imply. lor the 
reasons betore stated, ti would not be cotnpetent to Linpose the tax 
LLp rn the defendant in ervor tor the exercise of the right Lo Carry on 


the business of transportation of persons and property between the 


sever Stites YTrTanted ihe! like) 6 TPCUUDSTEBCeS desertbed to the 
Atlantic A ed | Lawren %% i ron 


li should he foorne dep rutnadd that boy the Perils ot the Act ot IAs] 


this [aX Is NOt tsscsscecd i} 1 tibe tefenudunt mn Crréi tt) ae le 
Lo do Peolisitiess tty Thane we $1 to } Nis; MoS SLED iden COPPOralion, Nor 
Is ita tan upon the defendant in error for thre precidede of CLREPCISUU~Y 
° ; i r , *?, . , . . . ° 
a PPOUMCTHISEN A ‘| . ie ban eo gde'e Deadlroud Viltiin this 
State. Noris itm excise tax ttaposed upon a domestic corporation, 
local foots nature and MACAU TH its abbount, for ttre privilege hy\ sid 
. 1 seen ty , oat ty 1b) , . , , ‘ ‘ ‘ > : Mery - - ‘ 
COPPO! Li gqdeti OD ' i ee | Ebb hijis ji ~~ \ (iiidy i> itdnnits. rit if i a tax 
" ¢ | ‘ 4 / 4 . : . 
Upon the LrPana Drunk, mereimianed in error, tor the privilewe ol 
° i 
CNeEVCcisihy fs Tratictitses: Wilinlt eC oStiut t AMiaine. Phe nature of 
| 1? " ; . " yl : ie ' : ; * ee 
tae stbiepect-tha ly (}i . i val ii] . ittiie (LSC poset ty pProvictitiy 
‘ \ ! ‘ [ ; i } | 7 
Chast! Lie si’ \ ial 4 et ji : | Viiiedi raiiiVvowtd SPOCK Im [etal 
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CNET PH Vosmid Act fron iNca siltial CCOCPVe TU amhOuUnt ectllad to 
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It is true that the Act of ISS] calls the tax an excise tax: but this 
designation by the Legislature cannot control, if it is shown that the 
tux does not properly fall within the description contained in the 
Act. 

Judgve Cooley in distinguishing between “customs duties ” and 
“excise duties ” says that “excise duties ” are inland imposts levied 
upon articles for manufacture and sale and upon licenses to pursue 
certain trades or deal in certain commodities, and upon privileges, 

[mn Oliver ¢. Washington Mills, 11 Allen, 268, Chief Justice 
Bigelow distinguishes between a tax and an excise, and stvs, * The 
former is a charge apportioned either among the whole people of 
the State, or those residing within certain districts, municipalities or 
sections. It is required to be imposed. as we shall more fully ex- 
plain hereafter, so that if levied for the public charges of govern 
ment, it shall be shared according to the estate. real and personal, 
Which each persop may possess: or if raised to defray the cost of 
some local improvement of a public piuture, if shall he borne Ihy 
those who will receive some special and peculiar benefit or advan- 
tage which an expenditure of money for a public object may cause 
to those on whom the tax is assessed. An excise, on the other hand, 
is of a different character, It is based on no rule of apportion- 
ment or equality whatever. [tis a tixed, absolute and direct charge 
laid on merchandise, products or commodities, without any regard 
to the amount of property belomeoine to those on whom it may full, 
or to any supposed relation between honey expended for on public 
object and a special benetit occasioned to those by whom the charge 
Isto be panel.” 

Therefore it: seems to me to be clear that if the burden Inposed 
hy the Act ot [Ss] is rth) eXCISE, it thitist bye contined to operations 
Within the State of Maine and be local in its character. If, on the 
COntPArY, it affects franchises which are to ye exercised within nna 
Without the limits of the State and relates to business to be trans- 
seted under these franchises between the several States, it cannot be 
properly designated by the Legislitare as an eNCis® Or nth exXeise tN 
Within the proper definition of that phrase. 

It seems to me to be clear that the Legishiture of Maine would 


not have the power lo IM pase an eXCISe Tiprernh at corporation doing 


Sonn ope arene er pore 
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business outside of the State of Maine, for the doing of such lusimess 
simiply becuuse such Corporation light tilse do bisiness wtlein the 
limits of such State. The \et of LSal does pot discriminate at all 
between the busiiess doe Vithin and without the State of Maine : 
and Hotithes no Aiflerence whi thick it is called th oLaN OF CXCISE taiX or 
Iy\ “OHI OLEH Ladin i is ott bearden iiposedt Ir Waly of taxation 
Liproui thie Jotisitiess doie, bigot iti the Stile ot Nbatnie lone, beat ith 
berrilories beyoutd tlic littiits of such State. 

Pichon (lool Ae Le thine ol iaXes of Pramchises, SUVS: that stich 
faxes Were Olleli Wiese a standard Which stivevrests the qttestion 
Whethei bhi Tevet thie the bot LANGSs Ob Property, ith Which Cisse they 
nilehil bial powliapes bi Halibisstble, 

fii this cree it aust be evident that the Levishaiture intended to 
Lai Lherpo itiohh Tor eNercisittey tts ecntlire Pranichiises, ‘nial thisat there 
Wits Tho sep tLicokh Gok Uke Dpriviteve Wihelibet within i Without the 
tite. na filise’ Thies tp icteru whieh = Hiposed tpn the corporation Is 
bieastibved, tol mV its crrbithos Within the Stute of Mime. buat ‘yy ils 
eurnuing Withitosnad without the State. Whit the tax really was was 
ii CULE sti 1} ; geen tae eM LCCOCTLILIED if Mkkie i the PeSUITELOULY before thie 
Court below I Wil boayhli “tion Ol iru \y Which depended Lh pou the 
Courts tinding the tacts to be that the tux Was a regulation of mter- 
state nod foreigh comtierce Nor do thr rulines of the Court below 


state Upon Whit wrotnd i was based, eXcepl that it Was stich regu. 
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ized to tind made the taxes in the cuse before him a regulation of 
interstate and foreign commerce. (See Record, page 1.) 

In other words the Court below does not attempt to decide the 
nuked question as to whether in some cases the State might not lave 
ut right to impose an excise tax for the privilege of exercising the 
franchises of a corporation within its borders. But he does rule 
that the faets which he tinds ¢ /Aes case make the imposition of the 
tux in question a regulation of interstate and foreign commerce, and 
as such invalid; and if my previous reasoning has been correct, 
there seems to me to be no just escape trom this conclusion as a 
matter of fact in this ense. 

I hee the Court to carefully examine this position, and unless the 
record shows a state of facets which negatives the conclusion of 
Judge Webb, that we may have the benetit of his finding and that 
the tax in the present case may be declared unconstitutional, even 
though the Court sustain the validity of the act itself as applied to 
other cases, 

In the case of the Home Insurance Company +. New York, 154 
[. Ss. S94, it) will be observed that the act. of Levisiature 
provided that every corporation, joint stock company or association 
doing business in the State should be subject to a tax upon corporate 
franchises or business to be computed in the manner therein pre- 
seribed. And under the faets of that exse the Court held that the 
lax Was not upon the capital stock of the company nor upon any 
bonds of the United States composing a part of that stock, but upon 
the corporate franchise or business of the company, and that  refer- 
ence was only made to its capital stock and dividends for the 
purpose of determining the amount of the tax to be exacted each 
year, and that the validity of the tax was in no way dependent upon 
the way in which the State saw fit to adopt in tixing the amount for 
any year which it would exact for the franchise, and that no consti 
tutional objection laa in the way of a lewishative holy presertbing 
any mode of measurement to determine the samount it will charge 
for the privilege it bestows. 

Now, in that case, there is no question in velation to the nature of 
the business transacted by the company: it was a domestic corpo- 


ration and its business was of a domestic character, and the manner 
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of ascertaining the amount of tax was in no particular descriptive of 
that business, so far as to determine whether it was business done 
wholly within the State or between several States ; but in this case the 
manner in which the tax is determined and assessed is descriptive of 
the nature of the business to be performed and of the character of 
the franchises for the exercise of which the tax was to be imposed. 
I certainly do not contend that where the prohibition of the Consti- 
tution which obtains in cases where the State undertakes to regulate 
interstate commerce, does not prevent, it would not be constitu- 
tianally competent for the State to determine the amount of tax 
imposed by the method pointed out in the case of the Home Insur- 
ance Company against New York, but T respectfully submit that the 
constitutionality of obtaining the result’ was not in question here ; 
it, was that evidence taken together with other facts in the case that 
authorized the finding of Judge Webb that the commerce which the 
State of Maine undertook to regulate by this Act, and upon which it 
imposed its burden, was interstate commerce and not commerce con- 
fined to the State imposing the tax. My contention in this case is 
that the facts spread upon the record aided by the language of the 
statute itself as to the manner of imposing the tax, conclusively 
shows that the tax imposed was a burden upon the business of the 
corporation, and that business was commerce between States and with 
a foreign country. And TI further contend that the finding and ruling 
of the Court below, sustains this conclusion. The nature of the 
business effected by a tax is to be gathered from the circumstances 
under which such business is done, and which may vary in different 
vases; and the manner of assessment and mode of collection may 
constitute, in part, the facts from which the Court may find what 
the character of the tax imposed really is. 


Providence Institution v. Massachusetts, 6 Wall. 611,63 


If the case is reargued [ shall claim that even if the finding of 
Judge Webb of the Court below, should be held as not conclusive, 
still, that it is well founded tn the record for the following reasons : 

First. Because by the Act of incorporation itself, the Atlantic & 
St. Lawrence Railroad was vested with power and authority to pro- 
long its railroad beyond the limits of the State of Maine to the boun- 
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dary of Canada, and to purchase, take and hold lands or the right of 
way over lands for the purpose of constructing said railroad in con- 
tinnation, without the limits of the State of Maine, on and over said 
lands to the boundary of Canada, provided the same could be done 
consistently with the laws or regulations of the State or States 
through such railroad would pass, and that the necessary authority 
for such continuation was obtained from the States of New Hampshire 
and Vermont, and the railroad was empowered to complete its road 
as contemplated by the original charter, such a road when completed 
would be an interstate road, and not contined to the limits of the 
State of Maine. 

Secoud, That by the Act of incorporation, the Atlantic & St. 
Lawrence Railroad was empowered to do business as a railroad for 
the transportation of persons and mereleiundise over the road so con- 
structed and between the several States and Canada. 

Third. Beeause, afterward, the defendant in error, the Grand 
Trunk Railway Company of Canada, united by lease this road ina 
continuous line from the city of Portland through Canada to the 
State of Michigan. 

Fourth. That the business transacted over the Atlantic & St. 
Lawrence Railroad of which return was made to the State as required 
by the Act were the gross transportation receipts for merchandise 
carried over the entire road, amounting in the year 1880 to 
$956,202.45, and for 1881 amounting to $1,018,667.55. 

Kijth. Beeause it further appears that the business of such road 
wis also business between the several States through which the At- 
Isntic & St. Lawrence passed and the Dominion of Canada. 

Sixth. Beeause from the very nature of the business shown to 
have been carried on by means of this railroad it must have been 
commerce between the several States through which it passed and 
commerce between these States and the Dominion of Canada. 

Seventh. Because no other business than such as above described 
is shown to have been transacted by the Atlantic & St. Lawrence 
Railroad under its franchises. 

Righth. Beeause the Legislature of Maine, having determined 


the burden Imposed upon the Atlantic & St. Lawrence Railroad, left 


ee 


nothing to be taxed cxcept the transaction of this business between 
the several States and between the Citted States and Canada. 
Niuth. Decatise Hh CXUMDEIOn of thie Net ot Psa] shows thasat 
the method of determining the amount of the tax to be Iiposedt Ix 
descriptive of the Habure of this Distibess, done tied thasat such ltusi- 
Ness Wiis COLLET between the several States renal il fore bern 
cOUnLYY. 
| also believe thasat the cdecistous of this ¢ Oued authorize me to 
| droue hereattes Ltiat the HUsithess Lis losed Hy tlits record Is inter- 
state Coummerce and that the tax Hiprosedt in the Present Case Is a 


burden prlites | hy Claes Strat tl}? fa thie tratisnetion of such ltisiness 


ana theretore A revul iticoth col dl tik Gia how trarmitisar the Court 
must be with the lanwimiwe of these causes and | do not at this time 
inten Lo Lis iss theme at | Ji Mae LL t scetus to me to be bevond 


question | 


mt Pana vielit today clatm as to the nature of the bust- 
ness transacted and that the tan was oa burden pom I then these 
Crises Tust appv, 
‘could I: beep misled when | found he enue of 
Peould not have been miisted when round, as th the case of 
Philadelpthis Steamship Company 7. Pennsvivania, 122 U.S. 526 
this language: ” lt cert THA ould not have been mtended as a tux 
on the corporate tranchise, because, by the terms of the Act it was 


laid equally on the corporations of other States doing business in 


Pennsvivanin [i TL , ‘ ot hae Ah, freli by ase f dowd hwusi- 
NURS. vi bagels » Thaw CON . jé ha, Sts1ONNS C8f frausportation aT CON t- 
‘iif fiji pile rstotte id Penge fi / (Pegeaseeyear., if mould af arly AT 
wpcomsteliul oon he bh) thasal Copre tate il Lth Judges concurred, lt lists 


never been overruled. Tf in that case it was true that the tax on the 


franchise of doing DTISIECsS, vhich Was the DiUSiess of Lrttisportia- 
tion inh carrying () Hiersdile hia rOreigh Colmmerce, would le 
clearly Lucobnstitiitiomn, VinN ANE uid it not be as early Wuconstitu- 
tional in the present case, where the business carried on is certainly 
the business of t1 (hisporta i carrying Ob stich interstate and 
foreign COMMErE 

I tind. furthermore, th n the cas ust cited the defendant in 


error Was ¢ COrporation eheny | rn) tan MIislliess Gf firibisprortation 7 | 


. and freight between the ports of Philadelphia and Sav: | 
persons iba iS aa ONES SEER PPAPE ES AP PRO DAARC OP PERERE CU ERS hte 


and in foreign trade trom New Orleans, and was daly chartered with 
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franchises for this purpose. In discussing the question of whether 
it was a franchise the Court used the language above quoted. And 
inthe case of Gloucester Ferry Company ¢. Pennsylvania, 114 
U.S. 196, the plaintiff in error was acorporationincorporated by the 
Legislature of New Jersey to éstablish a steamboat terry from the 
town of Gloucester In that State to the city of Philadelphia in Penn- 
svivania, and its entire business consisted of ferrving persons and 
freight across the river hetween these two plices. ‘The company 
was taxed under a Statute of Pennsylvania, passed June 7, 1879, 
which provided a tax computed ina certain manner upon the valu- 
ation of the capital stock of the company. 

The Court of Common Pleas gave judgment in favor of the 
company ; the Supreme Court of the State gave judgment in favor 
of the State, and the Ferry Company carried the case to the 
Supreme Court. Mr. Justice Field delivered the opinion of the 
Court in which he-defined with great clearness what would consti- 
tute commerce among the States, and says :— 

‘It matters not that the transportation is made in’ ferry-boats, 
Which pass between the States every hour of the day. The means 
of transportation of persons and freight between the States does not 
change the character of the business as one of commerce, nor does 
the time within which the distance between the States may be trav- 
ersed. Commerce among the States consists of Intercourse and 
trattic between their citizens, and includes the transportation of per- 
sons and property, and the navigation of public waters for that pur- 
pose, as well as the purchase, sale and exchange of commodities. 
The power to regulate that commerce, as well as commerce with 
foreign nations, vested in Congress, is the power to preseribe the 
rules by which it shall be governed, that is, the conditions upon 
Which it shall be conducted: to determine when it’ shall be tree and 
when subject to duties or other exdetions.— 

The Court holds that the nature of the business, being commerce 
between the States, that the tax upon it was unconstitutional. The 
Court savs in the case above cited that a tix on the franchise of 
doing business, which is the business of transportation and carrying 
on interstate commerce and foreign commerce, would be clearly 


unconstitutional. 
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In my former brief in this case I have cited many cases which 
show that if the franchises of the railroad taxed were the franchises 
of doing business of transportation between the several States the 
tax would be unconstitutional, and that if the business was actually 
commerce between the states (as in this case there is no doubt that 
it was) then the imposition of any burden upon it} would) be uncon- 
stitutional, 

In the two cases of Pickard ». Pullman Southern Car Company, 
117 U.S. 34, and in Tennessee rv. Same, same report, page 51, the 
‘opinion was delivered by Mr. Justice Blatchford, and there ts no 
dissent therefrom. ' That was a privilege tax for doing the business 
of running sleeping cars for the transportation of passengers car- 
ried into and across the State of Tennessee, and leased to a Tennessee 
railroad. After a review of all the authorities the Court held that 
such a tax was unconstitutional, as being a restriction upon inter- 
stute commerce. 

I cannot see why the law of that case is not applicable in the 
present; and the reasons for the decision are therein fully set forth. 

For these reasons [ ask for a rehearing and reargument of this 
ease, 

As appears from the report of the case found in the forthcoming 
volume (No. 142 of the Supreme Court, page 217), both counsel 
assume in the argument that this tax was imposed upon the business 
of the transportation of freight and passengers between different 
States and a foreign country. 

The suggestions which I now submit to the Court in view of the 
decided cases did not seem necessary to be urged. 

With the intimate personal knowledge which I had of the subject- 
matter of the nature of the business of the defendant in error, I did 
not for a moment consider that the Court would not determine the 
business carried on was interstate commerce, or that the tax was 
either a direct tax upon the earnings of the corporation under. the 
term of “excise tax”; or if it was upon the franchises of the cor- 
poration, that it was equally franchises for the transaction of busi- 
ness between the several States. Hence, the question and others 
have not been discussed or called to the attention of the Court. 

In the brief time which I have had for the preparation of these 
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additional reasons, I have not been able to present them in the form 
of an argument; nor did [ deem it necessary, since I felt sure that 
if my contention is correct the Court would grant a rehearing at 
which both parties could be heard to present their views, more in 
order. I cannot but believe that such will be the decision of the 
Court, and I rest in the expectation that the real facts of this case 
und the nature of the tax imposed will insure the decision of 


the Court favorable to the defendant in error. 


A. A. STROUT, 


Allorney for petitioner for a rehearing. 


4 —— ee ee) a eae 


z= 
: 
; 


+ 


LER 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


STATE OF MAINE, 


PLAINTIFF IN ERROR, 


Vv. 


GRAND TRUNK RAILWAY COMPANY OF CANADA, 


DEFENDANT IN ERROR. 


BRIEF OF DEFENDANT IN ERROR, 
ADDITIONAL BRIEF IN REPLY TO THE ARGUMENT OF 
THE PLAINTIFF IN ERROR. 


AMPS ¥. MCKENNEY, 


UNITED STATES SUPREME COURT, 


STATE OF MAINE, PLAINTIFF IN) ERROR, 
vs. 
GRAND TRUNK RAILWAY COMPANY OF CANADA, 
DEFENDANT IN’ ERROR. 


BRIEF OF DEFENDAN™ IN ERROR, 
AND 
ADDITIONAL BRIEF IN REPLY TO THE ARGUMENT OF TIE 
PLAINTIFF IN ERROR. 

This is a writ of error from the Circuit Court for the District of 
Maine. The suit is an action of debt brought to recover certain 
tuxes for the years 1881 and 1882, assessed upon the defendant cor- 
poration by the Governor and Council of the State of Maine, under 
the authority of the provisions of Chapter $1 of the Laws of the 
Stute of Maine of 1881, and embodied in the Revised Statutes of 
said State, Chap. 6, Sect. 41, e¢ seq. 

The court found that the defendant mm error was and is a foreign 
corporation, incorporated under the laws of the Province of Canada, 
and that its principal place of business was at Montreal, in the 
Dominion of Canada. 

That from the year 1855 until the present it possessed and oper- 
ated a line of railroad, extending from Montreal to Island Pond in 
the State of Vermont, and from Montreal through the Dominion of 
Canada to Detroit in the State of Michigan. 


That in 1855, requisite legislative antbority ‘having previously 


heen procured therefor, the defendant in error took a lease for nine 


hundred and ninety-nine years of the Atlantic & St. Lawrence Rail- 
road, extending from said Island Pond, in the State of Vermont, 
jhrough the States of Vermont, New Hampshire and Maine, to the 
city of Portland, in said Stace of Maine. And from that time has 


~ 
managed, controlled and operated the leased railroad, with all its 
appurtenances, as a part ef their said line of railroad from Portland, 
Me., to Detroit, Mich. 

That, in 1874, the defendant in error acquired the Lewiston & 
Auburn Railroad, extending from the point of junction with the 
defendant’s railroad to the city of Lewiston, a distance of five and 
one half miles, and that subsequent to 1872 the defendant leased the 
railroad extending from Norway to South Paris, a distance of one 
nnd one half miles, and that all these roads have been controlled and 
operated by the defendant in error as one line, for the purpose of 
transportation of passengers and freight. 

The court further found that the Atlantic & St. Lawrence Rail- 
roud was built from Portland, Me., to Island Pond, Vt., under 
the authority of an act of the Legislature of Maine, approved 
Feb. 10, 1845, and by authority of legislative enactments of the 
States of New Hampshire and Vermont, by which it was duly con- 
stituted a corporation within said States. The Atlantic & St. Law- 
rence Railroad so constructed was cighty-two and one half miles in 
the State of Maine, tifty-two miles in New Hampshire, and fifteen 
miles in the State of Vermont. That by its act of incorporation it 


was vested with the power and authority to “continue and prolong 
its railroad beyond the line to the State of Maine and the boundary 
of Canada, with authority to purchase, take and hold lands, or the 
right of way over lands, for the purpose of constructing said rail- 
road, provided that this act be done consistently with the laws or 
regulations of the State or States over which said railroad would 
pass in its continuation.” The necessary authority for such continua- 
tion was obtained from the States of New Hampshire and Vermont. 

That by the authority granted by the Legislature of Maine to 
lease the Atlantic & St. Lawrence Railroad it was enabled “ to make 
such lease, or contract in the nature of a lease, as would enable the 
lessee thereof to maintain and operate by means of said railroad, 
and other roads in extension of the same, a connecting line of rail- 
roids from the Atlantic Ocean in Portland, Me., to the city of 
Montreal, in the Province of Canada, and thence to the westerly 


part of said Province.” The lease made by virtue of this authority 


was confirmed and approved by the Legislatures of New Hampshire 
and Vermont. 

The original charter granted by the State of Maine contained the 
following section : — 

“Sect. 16. All real estate purchased by said corperation for 
the use of the same under the fifth section of this act shall be tax- 
able to said corporation by the several towns, cities and plantations 
in which said lands lie, in the same manner as lands owned by 
private persons, and shall in the valuation list be estimated the 
same as other real estate of the same quality in such town, city 
or plantation, and not otherwise; and the shares owned by the 
respective stockholders shall be deemed personal estate and be tax- 
able as such to the owners thereof in the places where they reside 
and have their home. And whenever the net income of said corpo- 
ration shall have amounted to ten per centum per annum upon the 
cost of the road and its appendages and incidental expenses, the 
directors shall make a special report of the fact to the Legislature ; 
from and after which time one moiety, or such other portion as the 
Legislature may from time to time determine, of the net income 
from said railroad accruing thereafter over and above ten per centum 
per annum first to be paid to the stockholders, shall annually be paid 
over by the treasurer of said corporation, as a tax, into the treasury 
of the State, for the use of the State. And the State may have and 
maintain an action against said corporation therefor to recover the 
same. Lut no other tax than herein is provided shall ever be levied 
or assessed on said corporation or any of their privileges or fran- 
chises.” 

By Section 18 of the charter, the Legislature was given the right 
to inquire into the doings of the corporation, and its use and employ- 
ment of the privileges and franchises granted to it, and with the 
right also “to correct and prevent abuses of the same, and to pass 
anv laws imposing fines and penalties upon said corporation which 
may be necessary more effectually to compel a compliance with the 
provisions, liabilities and duties hereinbefore set forth aud enjoined, 
but not to impose any other or further duties, liabilities or obliga- 


tions: and this charter shall not be revoked, annulled, altered, 


limited or restrained without the consent of the corporation, except 
by due process of law.” 

By Chapter 91 of the Laws of Maine passed in Lsal. and embodied 
TT the Revised Statutes ot ISSS, Chap. ty, Sects, ii. ef, NEU os it is 
provided as tollows ; — 

“Sror. 2. Every corporation, person or association operating 
any railroad in the State shall pay to the treasurer of State, for the 
State, an annual excise tax for the privilege of exercising its fran- 
chises in the State, which, with the tax provided for in Seet. 4, 
is in place of all taxes upon such railroad, its property and stock. 
There shall he apportioned sunicl pid by the State from the tuxXes re- 
ceived under this and the six tollowinge seetions to the several cities 
and towns in which, on the first day of April in each vear, ts held 
railroad stock eXerppted trom other taxation, th ammount equuitl tO one 
per cent on the value of such stock on that day, as determimed by 
the VOVErROL tind Counerl, provided, however, that the total amount 
thus apportioned on account of any railroad shall not exceed the sum 


received by the State as tax ou neccount ot sueh ratironad. 
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receipts in the State, as herein provided, and its amount shall be 
determined as follows: The gross transportation receipts of such 
railroad, line or system, as the cuse may be, over its whole extent, 
within and without the State, shall be divided by the total number 
of miles operated to obtaim the averive Lross receipts per mile, titiel 
the Lross receipts in the State shall be taken to be tlie UVEeruge UPoss 
receipts per mile, multiplied by the number of miles operated within 
the State.” 

By Sect. 7 of the Act of ISS], if the returns required by law 
ure found insufficient to furnish the basis upon which the tax is to be 
levied, the railroad commissioners shall require such additional 
facts in the returns as may be found necessary. [tis further pro- 
vided that the railroad COMMDESSLOners shall live aecess to the books 
of the railroad company to ascertain Hf the required returns are cor: 
rectly made: and any ratlrond corporation, Hssociition ot peers 
operating any railroad in the Stiute, Whiel refuses or nevleets to 
make the returns required ly law, or to exhibit to the ritlroud com- 
missioners its books for the purposes aforesaid, or makes returns 
Which the president, clerk, treasurer, or other person certifying to 
such returns knows to be false, forfeits not less than one tlicotasceneed, 
Hor more than ten thousand dollars. to be recovered hy prachpertrnnernat, 
or by an aetion of debt in any county tuto whieh the rathroud 
operated extends, 

Under sina Dy virtue of this luw the tux oon question was levied, 
The returns required by law furnished by the Athiitie & St. Law- 
rence Railroud Company showed the transportation receipts of the 
Atlantic X& ~~», # Lawrence Ratlrosed Company, over its entire lite 
Within the States of Maine, New [fampstire aid Vermnoant to be, for 
the Vveur ending Pune SO. PSSO. S956 .202. 15. sued for the veut ering 
Tune DO. TAS]. STOPS 660.55. Upon these CTOss re ee tpt for trons 
portation, the efovernor tte ceouneil assessed for the yeu IAA] the 
sum of SO 569 66. and for the veur PAS2, the sum of SIZ. ob. 
And this tux was laid, as alleged ino suid) set for the privilege of 
eNereising the frranehiises of sited riilronud tho thre State of Nbsvtans 

The writ tilleges thisat the cleferediant ~ wos ceted tinted beeen aperuting 


it rullroad it the State. the snine lying partly wettitey cored poerely 
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without this State,’ and thereby became liable by law to pay to the 
State treasurer, for the use of said State, an annual excise tax for 
the privilege of exercising its franchises in the State of Maine, one 
half of said tax to be paid to said State of Maine on the first day of 
July, and the other half on the first day of October, next following 
the levy of the same.” (Record, p. 3.) 

These taxes were ascertained by dividing the gross transportation 
receipts of the entire line of railroad within and without the State of 
Maine, by the number of miles operated to obtain the average gross 
receipts per mile. This last sum, multiplied by the number of miles 
operated within the State of Maine, gave the gross receipts upon 
which the tax was laid, and this sum was multiplied by the per- 


centage as provided in the act above quoted: 


1. Cases recently decided by this court establish beyond question 
that the act of the Legislature of Maine, and the taxes imposed 
thereunder, are invalid, because they are in conflict with the exclu- 
sive powers of Congress under the Constitution of the United States 
for the regulation of commerce with foreign nations, and among the 
several States. 

Constitution, Art. 1, Sect. 8, Clause 3. 

McCall vy. California, 1386, U.S. 104, and cases cited. 

Lyng v. State of Michigan, 135 U.S. 161, 166. 

Pensacola Telegraph Company v. Western Union Telegraph 

Company, 96 U.S. 1. 

Sherlock vy. Alling, 938 U.S. 99, 102. 
Norfolk and Western Railroad Company v. Pennsylvania, 


136 U.S. 114. 


2. The only business of the defendant in error is interstate and 
foreign commerce, and upon the privilege of carrying on this busi- 
ness the tax is levied. 

3. Itcannot be said that this is a tax upon the receipts as property 


in the treasury of a domestic corporation. The defendant in error 


a 
‘ 


isa foreign corporation, and the case finds that its principal place of 
business is at Montreal. The receipts went to the home office. The 


statute does not base the tax upon that ground. 


il. 


The attempt to tax the property and franchises of Atlantic & 
St. Lawrence Railroad Company in the hands of the defendant in 
error is a violation of the contract contained in the charter under 
which the leased road was constructed. The franchises of the Atlan- 
tic & St. Lawrence Railroad Company are forever exempt from 
tuxution, except In the manner provided by the charter, and the 
question is, whether a law which in its necessary operation, when 
applied to the lessee of the Atlantic & St. Lawrence Railroad, is to 
impair the rights and privileges of the Atlantic & St. Lawrence Rail- 
road, and which if valid at all must be valid as a tax upon the property 
and franchise and chartered rights of the Atlintic & St. Lawrence 
Railroad, can be sustained. The State has solemnly agreed with the 
Atlantie & St. Lawrence Railroad that it would tax ina certain way, 


t 


and further that “no other tax than herein is provided shall ever be 
levied or assessed upon said corporation, or any of their privileges 
or franchises.” It further agreed that all the real estate of the cor- 
poration shall be taxable by the several towns, cities and plantations 
in which the lands lie, in the same manner as land owned by private 
persons, and shall be estimated the same as other real estate of the 
sume quality, in such city, town or plantation, and not otherwise, 
and the shares owned by the respective stockholders shall be deemed 
personal estate, and taxable as such to the owners thereof, where 
they reside. But by the law of 1881, the real estate of the Atlantic 
& St. Lawrence Railroad Company is taxed in another manner than 
provided by their charter, and instead of the stock being taxed as 
therein provided, another and different form of taxation is substi- 
tuted, arbitrary in its kind and unequal in its effect, and the taxation 
which is thus imposed is made @ lien ou the railroad operated, which 
tukes precedence of all other liens and incumliances. Tow can it be 


stid that such an act does not impair the obligations and chartered 


S 


rights of the Atlantic & St. Lawrence Railroad Company? Prior to 
the passage of such act, no tax could be imposed except upon the 
real estate and stock, until the net income of the corporation should 
amount to ten per cent per annum. 

Before the passage of the law of 1881, with the assent of the 
Legislature, the Atlantic & St. Lawrence Railroad Company 
must have issued bonds secured by mortgage, and had then 
leased its road property and rights, including its franchises, to 
the defendant corporation, receiving a valuable rental there- 
for, which rental was the first Incumbrance and charge upon the 
property, and upon the defendant corporation. But by the very 
language of this act, all these privileges are abrogated and destroyed, 
and another incumbrance, novel in its nature and imposition, is sub- 
stituted for the rights of the Atlantic & St. Lawrence Railroad 
Company, and become the first lien upon the corporation. 

IT assume that no question can be made that the rights conveyed 
by its charter, to take tolls and to enjoy other privileges conferred 
by the government upon the Atlantic & St. Lawrence Railroad, fall 
properly and legitimately within the meaning of the term * franchise,” 
as contained in Section 16 of that act. In fact, the right to operate 
the railroad itself, to collect fares, to regulate rates of freight, and 
to enjoy other privileges which are exercised under the lease of the 
Grand Trunk Railway and the Atlantic & St. Lawrence Railroad, 
all fall within the meaning of that term. 


1 Black Com.” Rights,” Book IL., p. 37. 
Morgan v. Louisiana, $8 U.S. 217. 
: ' 


Railroad Company v. Georgia, 9 UL S. 359, 365 


Now the purpose declared by the Act of 1881 is to tax corpora- 
tions operating any railroad in this State, for the privilege of exercis- 
ing their franchises within the State. 

It seems to be perfectly clear that this privilege was conferred by 
the charter of the Atlantic & st. Lawrence Railroad in the first 
instance, a d was transferred to the Grand Trunk Railway Company, 
by force of its lease authorized by the Legislature of the State of 


Maine, and is not dependent upon any subsequent legislative grant. 
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When, therefore, the Legislature attempted to tax any of the fran- 
chises in the manner provided by the Act of 1881, it is not the 
franchises of the Grand Trunk Railway Company granted to it by 
the State, but the franchises of the Atlantic & St. Lawrence Railroad 
Company which has been transferred by the lease to the defendant 
corporation, that forms the basis of that tax, and we claim that the 
Act of 1881 is not only an impairment of the cbligation of the con- 
tract entered into between the Atlantic & St. Lawrence Railroad 
Company and the State, but it is in direct violation of the provisions 
of such contract, and cannot be sustained. 

The consideration of this last question may not be open in this 


case, and is not necessary to this decision. 


A. A. STROUT, 
for Defendant in Error. 
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ADDITIONAL BRIEF IN REPLY TO THE ARGUMENT OF THE 
PLAINTIFF IN ERROR. 


The questions involved in the present contention have heen so 
frequently and thoroughly discussed, that further argument as to the 
principle involved, seems unnecessary. These questions are contined 
in the present case to the following inquiries : — 

1. Was the business of the defendant in error commerce between 
the States or with a foreign country ? 

2. Is this tax placed upon it “for the privilege of exercising its 
franchises within the State,” a burden upon, or otherwise a regula- 
tion of such commerce ? 

The rule to be applied depends upon the facts presented by the 
record. Repeated and well-considered cases have left no doubt as 
to What the law is. If the record presents a case where the business 
in relation to which the tax is levied is interstate or foreign coli- 
merece, and the tax placed upon it, by the burden it) imposes, or 
otherwise, operates as a regulation of such commerce, then the law 
Which authorizes such tax is unconstitutional and void, however 
ingenious the plrascology which it employs in its illegal usurpation 
of powers conterred by the Constitution exclusively upon Congress, 

In Lyng ve Michigan, 15 U.S., 166, the Court said: *~ We 
have repeatedly held that no State has the right to lay a tax on 
Interstate Commerce in any form, whether by way of duties laid on 
the transportation of the subjects of that) commerce, or on the 
receipts derived trom that transportation, or on the occupation or 
business of carrying it oon, for the reason that such taxation is a 
burden on that commerce, and amounts toa regulation of it which 
yelones solely to Coneress. 

Li this cause chere ts to qutestion of police revuhition and no 
HeCessily to imvoke the manin of ~ Sa/ias popula SM PVEdW lev.” 

hurgo ve Mi hiya, iZi wv. &. 220. 
Philad Iphoo Sleanesh ip Company “# Pennsylvania, 122 U. 


~~ 27. 


MeC'ull vy. California, 136 UL S. LOA. 
County of Mobile v. Wimball, lo2 US. GOL, Toe. 
Pickard v. Pulliaan Southern Cur Co. LT U.S. BA. 


The counsel for the plaintif! in error relies upon the case of Stas 
Tax on Radway Gross Receipts, 156 Wall, 284, to sustain the valid- 
ity of the law by virtue of which the taxes under consideration were 
imposed. It is unnecessary to spend time in replying to his 
elaborate argument in which he attempts to show that the case has 
not been overruled. This record presents no state of facets such as 
would bring it within the Scope sunna nuithority of that decision, evel 
if it was unquestioned law; but whether it las been entirely over- 
ruled or not, it has been so questioned that it is no Jonver a con- 
clusive authority, even in a similar case, and to-day would net, in 
its present form, find its way into the reports of this Court. 

ln Philadelphia Steauiship Company V « i wusylerned, |} 2? t'. Seg 
6206, Mr. Justice Bradley, pronounced the opinion of the court, to 
Which there was no dissent. The court says (p. 541): ~The tax mm 
the present case is laid upon the gross receipts for transportation as 
such.” 2... “A review of the question couvinees us that the first 
ground on which the decision in Stale Tae on Latlway Cross 
Recerpts was placed is not tenable: that it is not supported by any- 
thing decided in LBrowa vy. Maryland: but, on the contrary, that 
the reasoning in that ease is decidedly against it. The second 
eround on which the decision referred to was based was, that the tax 
Was upon the franchise of the corporation granted to it by the state, 
We do not think that this can be aflirmed in the preseut case. It 
certainly could not have been intended as w tax on the corporate 
franchise, because. by the terms of the wet, it was lard equally upon 
the corporations of other states doing business it Penusvivante: Mt 
intended as a tax on the franchise of doing business, — whieh ta this 
case ts the business of transportation carrying ow imterstate aud 
fives yi commerce. — wt would clearly he wyuconstitulioual 

The same OPTION in relation to this cause i stibstuntially stated th 
the cause of huriyo ff Michigan, 121L.S., 230, 249, sunncd inh eVErY Citse 


Which has followed where the court dias been called tpon to expres. 
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any opinion touching the subject matter embraced in that case, and 
I respectfully submit that it has long since ceased to be an authority 
so far as the vital points of the present controversy are concerned. 

The facts in the case at bar were found, by agreement, by the 
court below without the intervention of a jury. To state the case 
in accordance with those facts is to demonstrate that the tax in this 
ease, and the law under which it) was imposed, were both in conflict 
with the provisions of the Constitution which confers upon Congress 
the exclusive regulation of interstate and foreign commerce. 

In the first place it is unquestioned that this is a tax assessed by 
the State of Maine against the Grand Trunk Ratleay Company of 
Canada, the franchises of which were conferred by a charter 
granted by a foreign legislature, and is not a tax against the Atlan- 
tie & St. Lawrence Railroad Company, which possessed certain 
franchises conferred by the legislative authority of the State of 
Maine. 

If the defendant in error had been a corporation created by the 
Levislature of the State of Maine, and exercising its franchises 
within the territorial limit) of that State, and not bevond it: if it 
had possessed its franchises by virtue of grants made by the Legts- 
lature of the State of Maine: if it had had its offices and treasury 
Within the limits of the State, and if the law had Imposed OTN 
upon its franchises and property, as property, and there had been 
no contract: in the charter prohibiting such taxation, then it would 
present a very dittereut question from that raised by the tacts In 
this reeord., 

but ne one of these conditions ts [rue so fur as the detendant tn 
error is concerned, It isin Ho seiise a domestic corporation of the 
Stateoot Maine, but a foreign corporation, obtaining and exercising 
ts franchises by virtue of another sovereignty and only licensed 
and perrithe dito hold its lease and to do the business tor which it 
Wis erented by a foreign country. lt was engaged throughout its 
entire length in commerce between the States and with the Domtn- 
bon oof Canada, lt tial no othee in the State of Maine: but the 


caise¢ thiieds ithiviaativ eds ttical ij " has iS pereicepe polivare ; “yg? SC) /)ONS rf 


/ 


M yialvedl wa the fbomiinds pol Cenade. Record, pte 1d), Lind 


the tax in question Wis Ih no sense a tan upon the franchises 
of the Grand Trunk Railway Company as property, nor upon any 
other of its taxable estate, but was solely thy this eXpress tertis of 
the act authorizing Its imposition, a tax for the privilege of exercis- 
Ing its franchises; or in other words, of carrying on its business 
within the State of Maine. 

The contention of the counsel for the plaintii! in error is thet 
“the tax at bar can be sustained upon the ground that it ts a tax 
mpou the role oft the prerogative franchise which ts CL ON eal, operated 
and its value ascertained Ihy the Garand Trunk Htacibwany Cnniportns : hy 
virtue ot the eXpress permission of the State of Maine.” (toriet 
for the Stute of Maine, page 55), and he further insists that this 
“value” Is very great. To this argument there are two conelusive 
answers. The Statute under which the tax is laid only authorizes 
the imposition of “an annual exeise tax for the prredege of exer- 
cising its franchises inthe State, which with the tax provided for in 
Sect. l, aN in place of all (ves pron such raslvoud, ifs prope li aul 
stock.” [lere the distinetion between tf “ privilege tain seed ot 
“property ~ tax is clearly defined by the statute itself beentuse i 
declares that the tax to be tmposed for the privilege of exereising 
the franchises ot il railroad corporntion Within the State should be 
on place of all ties Upon stich raadlroad, s/s property “ud howh, renied 
in Seet. Loft the Act, provision Was minde for the tuxatton of lund 
nnd fixtures outside the location of the railrond the same as other 
land and fixtures. (Appendix, Seet..2. Vet of Tsal.j) Moreover, 
whether the tax was assessed Lipron the value of the franehises of the 
owner as used by defendant in error in carrying on its business of 
the transportation of frerlit senicd pyissenuvers between the several 
States through Which it pissed, to sand from Csnndu. of ELL thie 
privilege Wits tt question of faucet. and was so found by the presiding 
judge. In his findings of fact (Reeord. page 12). the court below 
foun thasat On the first dav cf April. A. 1). PSA]. the Governor an 
C‘ouneil, ata reevulir executive sesston and Within the time preset nec 
Ihy thie sTrittutle, proceeded to necertathn tie rount of excise tunes for 
the vear Jaa] Whitel corporations cape rating 3 PPeniiets 


should. trrpedeet the provistots cof the <tutiute. pray tor Three State Prenusure } 
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for the use of the State, for the privilege of exercising their respective 
franchises in the State, and determined the amount of such tax to 
be paid by the defendant Railroad Company operating the Atlantic 
and St. Lawrence Railroad, the Lewiston and Auburn Railroad, and 
the Norway Branch Railroad tor the same, ete.” 

I cannot see how the court can pass upon any case except that 
presented by the record. Very much is argued in this connection 
as to the distinction between “prerogative ~ and “common” tran- 
chises. The statute under consideration makes no such distinetion. 
It does not tax for the privilege of using “ prerogative franchises ” 
or “common franchises,” but for the privilege of using ‘he franchises 
of such railroad. The counsel tor the plaintiff in error stretches 
his detinition of prerogative franchises to cover too much ground, 
Jt may be that the right to take and condemn land, to cross high- 
ways and tide-waters, and to do such aets as would interfere with 
the vested comimuon law rights of praperty or with public property, 
might be termed, forthe sake of distinction, “ prerogative ~ franchises ; 
bout oat oa riailrosed corporation lists ctrhy CODINOTN franchises they COll- 
sist of the rielil feo rin its tradis over its rod, collect toll tor treielt 
“und pimeehpers, reevtulute the conduel of its emploves tial of the 
public whilst travelling over its road, and, in weneral, the transaction 
of Its btisitiess as a Colon CUrrier ot Pe Psaotis senna Property : and 
bi thie present cuse the CONCISE of these franchises senna the tritisine- 
tion of this business constituted the commerce carried on by this 
vreul line of rathroud between the several States and with Canada. 

The defendant im error was taxed for the use and exercise of 
all ofits franchises whether they were common or uncommon, whether 
thie Wake conferred lry tlie Lewishature ot Cnn il iy the lense 
wuthorized by the Levishtare of Maine of the railroud extending 
through Maiie, New Thutipshire and Vermont, and if this was not a 
revulatton of that business and of tterstate comimeree, what world 
be stich regulation 


fis determining the wature of the business whieh is perlortied by the 


defendant daervor., iat will be usetul to « all the attention of the court to 
Lie veoubapla tb bituits covered by at atid its branelres. Phe case tinds 


thisil the Gove brik Railway ( CoPbhp tn of C sna was moorporated 


- 
lo 


under the laws of the Prov ince OF Csatatebes prrbert to the yeu bso ane 
possessed from that verur to the present a ritibvotel cant ities with, 
and in extension of the rathroud of the Athintic & St. Law renee Rail- 
rond Company wut RSA Pome, ity the Stute of Ve bribotil, tinh eNteied- 
Ing to Montreal. Tt also, at and before the date of the assessment of 
tuxes demanded in’ this suit, possessed a line of railroad commect- 
ing with the hbefore-mentioned ratlrowed at) Miontrent sinned extending 
through the Dominion of Canada to Detroit, in the State of Michigan ; 
or rather its western terminus was at the river whieh se pirates 
Detroit from Canada. (Reeord, page 10). 

The Atlantic & St. Lawrence Railroad Company was Heorporated 
In 1845, “with power to construct and toaiutanm a rathroad from 
some point in the city of Porthind to the Prevtenedsany line of the State 
of Maine, at such place as will best connect with a railroad to be 
constructed from sid Honanelary to Montreal, to Csenndal” ( Reeord, 
page .) 

The ense further finds that among other franelises vranted to the 
Atlantic & St. Lawrence Ratlroud was one that reads as follows 
“Said corporation is vested with power and authority to continue 
nnd prolong sd railroad hevond the line ol this State to the bound- 
ary of Canadas, and to pareh ine’. tuke nod bold lands or the rreht of 
Wav over lands for the Purpose of constructing suid) rathrond in econ 
tinunation, without the limits of this State. and over satd lands to the 
end houndary of Canada: provided the same can be done consist 
ently with the lnws “and reeulations ont thee Steteoor States tm whieh 
senid lands lie. and through and over the territory through whieh said 
railroad in continuation would pass. Record, page Y 

Vid the CHA finnd-~ that the neeessarv authority tor stieh) coptinun- 


Ton oft the ruifrond Weis cobotseren cf freptry the States of New Hlatiposhire 


snd Vern ont. and the rond was constructed tron Porthind te P=tsrtied 

Pon. it) the State of \I; ne, erorhiv-TWwe ' ie f tities n New 
, ' | 1} 7 ‘ ; , i 7 eran 7 ; j 

In the reeord pasre PE. at thie teeotton « tc price ~ TUPetiies 

foundas matter of feet that “The Athuntte & St. Lawrence Ratlrond 


Company was duly constituted a corporation in New DPhamipestier stil 


Vermont hy the Du wiminbure ~ of those Stutes relits lense tothe Grrand 
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Trunk Company was by the same authority contirmed and ap- 
proved.” 

The corporation was therefore not only constituted by the laws of 
the State of Maine, but by the laws of States of New [lampshire and 
Vermont, and was, in some sense, a corporation in each of those 
States, although it was under one management. 

It will be seen that in the very inception of the enterprise this 
Atlantic & St. Lawrence Railroad Company was not only intended 
to be a highway devoted to interstate commerce, but the possibility 
was contemplated that it should ultimately become a railroad extend- 
ing through Canada to the seaboard, in the State of Maine. This 
purpose was ultimately accomplished. 

The franchises which the -company possessed were not confined 
alone to those which were granted by the State ef Maine. The 
charter obtained in’ Maine could not confer privileges beyond the 
territorial limits of the State, but such privileges were conferred by 
the States of New Hampshire and Vermont. Norcould the State of 
Maine make valid a lease to the Grand Trunk Railway Company of 
franchises conferred by Legislatures other than its own: and the 
Grand Trunk Railway Company does not, —as the counsel for the 
plaintiff in’ error erroneously supposes, — hold the franchises of the 
Atlantic & St. Lawrence Railroad Company extending through these 
several States, by the authorization of the Legislature of Maine alone, 
but, asthe case finds, it holds them by the authority and approval of 
each State through which the road passes. This fact will be seen to 
have some importance in considermg whether the tax ino question 
Wis a property tax upon the franchises conferred by the Legislature 
of Maine upon the Athintic & St. Lawrence Railroad, inasmuch as it 
Was a tax upon the franchises granted by the States of Vermont and 
New Hampshire as well as by the State of Maine. 

In the cause of Sleaueshep Company Vv. Penusylrania, 122 U.S, 
O26, the Court says (p. 542): 7 Phe second ground on which the 
decision referred to was based was, that the tax was upon the fran- 
chise of the corporation @ranted to it by the State. We do not think 
that this can be affirmed in the present case. lf certarnly could not 


have heen imtended as a tax on the corporate franchise, hecause, hy the 
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ley wis of the act, owas laid equally on the COV POTAROKS of other stoles 
doing business in Pennsylvania.” 

But in the present case nothing ean add to the foree of the decla- 

ration of the statute itself, that it is an excise tax for the privilege of 
exercising the franebises of the railroad in the State of Maine. 
Under these chartered rights the road was constructed and equipped, 
and the franchises which the counsel denominates as “ prerogative” 
were in a measure exhausted. 
_ The case shows that the charter granted by the State of Maine to 
the Atlantic & St. Lawrence Railroad Company, by Seet. 16 of 
the act, provided for a special method of taxation of real estate and 
personal property different from that contemplated by the act of 
ISS1, and then establishes the following agreement : — 

“But no other tax than herein is provided shall ever be levied or 
assessed on said corporation or any of their privileges or franchises.” 

Sect. 18 further provides that the Legislature shall have power 
“to correct and prevent abuses of the same (privileges and fran- 
chises), and to pass any laws imposing fines and penalties upon said 
corporation which may be necessary more effectually to compel a 
compliance with the provisions, liabilities, and duties hereinbefore 
set forth and enjoined, hut not to CHL POst any ther or further duties, 
liahilities. or obligations b and }, is charter shall not he it voked, 
annulled, altered, limited, or restrained without the cousent of the COl- 
poration, eccept hy Lue Process of law? 

In spite of this agreement solemnly entered into by the Legislature 
of Maine, if the contention of the counsel for the plaintil in error ts 
true, that is intended to be a tax upon the franchises of the corpora- 
tion, this tax is imposed. 

In 1853 the Legislature of Maine authorized the Atlantic & St. 
Lawrence Railroad Company to” enter into and exeeute such a lease, 
of the railroad of said company, or contract in the nature of a lease, 
as will enable the lessee thereof to maintain and operate, by means 
of sith ritlroud sinned other roucs iN) ( Xtension of the sillhie, a connected 
line of railroads fron the Atlantic Ce un oul Portland to the city of 
Montreal, in the Province of Canada, and thence to the western part 


of said province.” — And the case finds that this nuthority was affirmed 
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and approved by the other States through which the railroad passed. 
(Record, pages 10, 11.) 

And the case further finds that, since said lease and possession of 
the defendant in error, it has “ ever sinee possessed, managed, con- 
trolled, and operated the railroad leased, with all its appurtenances, 
asa part of their line. from Portland through the State of Maine, 
New Hampshire and Vermont, and the Dominion of Canada to 


Detroit, in the State of Michigan.” (Record, page 11.) 


It is also to be borne in mind that there isa provision in this. 


lease as to the payment of taxes, but that provision was not that the 
lessee should pay any and all taxes which might be assessed upon 
the property, but only those that “may lawfully be assessed upon 
the corporate property or franchises of the lessor during the period 
of their lease.” And it is submitted with confidence that the defend- 
ant in error is in no wise estopped from contesting this tax by any- 
thing contained in the lease from the Atlantic & St. Lawrence Rail- 
road Company, inasmuch as the question is open whether or not the 
taxes assessed were lawfully assessed. If they were lawfully as- 
sessed, the lessee is obliged to pay them; if they are not lawfully 
assessed, then no party is obliged to pay them. 

Subsequently, the defendant in error had two other branches of 
railroad within the State of Maine, namely, the Lewiston & Auburn 
Railroad Company, connecting the Grand Trunk with the city of 
Auburn, a distance of six miles, and the Norway Branch Railroad 
Company, connecting the Grand Trunk with the village of Norway, 
a distance of a mile and one-half; but both of these roads became a 
part of the main line and were used as a means of transportation for 
persons and property between the different States and Canada. 

Can there be any question that the business to be transacted over 
the railroad thus situated and constructed with the intention to make 
ita through line of transportatien between the States of Maine, New 
Hampshire and Vermont, and to and with the Dominion of Canada, 
is other than interstate and foreign commerce? Or that, when the 
State of Maine undertakes to impose a tax for the privilege of exer- 


cising the franchise of the defendant in error, howsoever acquired, of 
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the carrying on of such business, it is in violation of the exclusive 


privileges of Congress conferred by the Constitution ? 


The unconstitutionality of the act and of the tax in question is nct 


aided, because some part of it might under some circumstances have 


been constitutional, as, for instance, the tax upon the Lew 


iston & 


Auburn Railroad and upon the Norway branch, if the tax had been 


lait upon these lines. 


In Fargo ”, Michigan, the Court says: ~ The State may 


tax its 


infernal commerce, but if an act to tax interstate or foreign com- 


merce is unconstitutional, it is not cured by including in its pro- 


visions subjects within the domain of the State.” In this case, 


however, the Lewiston & Auburn branch and the Norway 
were a part of the main line and cannot be separated from it. 
Coming now to the Act of the Legislature of Maine (which 


found in the appendix to this brief), | submit that it is 


branch 


will be 


clearly 


unconstitutional and void. The act provides that ” Every corpora- 


tion, person or association, operating a railroad in the State, shall 


pay to the treasure: of the State, for the State, an annual excise tax 


for the privilege Of Exercising its Franch wes inthe State.” 


llow Is 


that tax to be ascertained? By Sect. 3 of the act it is provided that 


“When the railroad lies partly within and partly without the 


Stute, 


or is operated as a part of a line or system extending beyond the 


State, the tax shall he equal to the same proportion of the gross 


receipts in the State, as herein provided, wand its amount shall be 


determined as follows: The gross transportation receipts of such rail- 


road, line or system, as the case may be, over its whole extent, within 


and without the State, shall be divided by the total number of miles 


operated to obtain the average gross receipts per mile, and the 


gross receipts in the State shall be taken to be the average gross 


receipts per mile, multiplied by the number of miles operated 


the State. 


within 


The statute then provides that “when such average receipts per 


mile shall not exceed twenty-two hundred and fifty. dollars, the tax 


shall be equal to one quarter of one per centum of the gross trans- 


portation receipts ; when the average receipts per mile 


twenty-two hundred and fifty dollars, and do pot exceed three 


exceed 
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thousand dollars, the tax shall be equal to one half of one per centum 
of the gross receipts; and so on increasing the rate of the tax one 
quarter of per centum for each additional seven hundred and tifty 
dollars of average gross receipts per mile or fractional part thereof, 
provided, that the rate in no event shall exceed three and one quarter 
per centum.” | 

jut in addition to this there is another burden and restraint placed 


by the act upon interstate and foreign commerce transacted over thi® 


road. Section 7 of the statute makes it the duty of the railroad 
commissioners to require in certain eases “such additional faets in 
the returns as may be found necessary ;” and that “the railroad 
commissioners shall have access to the books of railroad companies, 
to ascertain if the required returns are correctly made: and any 
railroad corporation, association or person operating any railroad in 
the State of Maine, which shall refuse or neglect to make the returns 
required by law, or to exhibit to the railroad commissioners their 
books for the purposes aforesaid, or shall make returns which the 
president, clerk, treasurer, or other person certifying to such returns 
known to be false, shal] forfect a sum not less than one thousand dol- 
lars, HOV more than fen thousand dollars, lo he ecovered hy rnidict- 
ment, or hy an action of debt tii aint county nto wh rch the railroad 
operated Way extend.” (Appendix A, Sect. 7 of Act.) 

If this is not a regulation. of interstate commerce in the present 
case, it is very difficult to perceive what would be. The railroad, 
by the terms of the act, is required to make returns of the gross re- 
ceipts over its entire system. Moreover, it. is required to exhibit 
its books for the purpose of enabling the governor and council to 
Impose this tax, and the officials of the road are made liable to crim- 
inal indictment and punishment if, having knowledge, they do not 
correctly comply with the requirements of the act. 

The necessities of the case compel the counsel for the plaintit! in 
error to base another argument upon an alleged condition of fact not 
found in the record. fle contends substantially that this tax may 
be sustained as a tax on gross receipts in the possession of the 
defendant in error in the State of Maine. and says: “Phe defendant 


was certainly a tenant in possession in Maine, and as one end of the 


. 


a 
~ zetia: 


}- 


ad 
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route was in Maine, as such must have been in possession of more 
than the gross receipts upon which this tax was assessed.” 

The plaintiffs counsel is in error in this contention, for three rea- 
sons: first, the statute does not profess to tax the gross receipts, as 
such, as property in the State of Maine; but uses the method 
pointed out in Sect. 5 of the statute In ascertaining the amount 
of a tax to be imposed as “an annual excise tax for the privilege o¢ 
exercising its franchise in the State ;” second, the argument is en- 
tirely inconsistent with the idea that the tax was imposed upon the 
franchises as property, as argued ino another part of the plaimtifhs 
brief; and thirdly, there is not one word in the record to show that 
the defendant in error transacted its business as a corporation im 
uny other jurisdiction than that where it had its domicile. 

All that appears in relation to the place of business of the defend- 
ant in crior is, that it is a foreign corporation, and that its principal 
place of business was in Montreal. The tax was imposed annually. 
The line of railroad operated by the defendant in error, extended 
from Portland to Detroit, entirely through the Province of Canada. 
The prestuaption and the fact is, that its treasury was at its prinei- 
pal place of business at Montreal. 

It is not true that there is any foundation laid by the tindings of 
the court for any presumption that there was any gross receipts 
which had become a part of general property within the State of 
Mame, even it the tax had been laid upon gross receipts : and it is 
this fact that the defendant in error is a foreign corporation, and that 
it has its place of business without the jurisdiction of the State of 
Maine, that is one of the distinguishing features of this exse from 
the cases found in the reports where the tax has been sustained. 

This court has repeatedly and recently affirmed the doctrine that the 
court will consider the subject matter of the tax, and determine 
whether or not it is a tax upon business transacted between the several 
States, or with «a foreign country. 

Inthe case of Fargo rv. Michigan, 121, U.S. 245. Justice Miller, 
in delivering the opinion of the court, said: “The proposition that 
the States ean, by way of a tax upon business transacted within their 


limits, or Hhpon the franchises of corporations which they have, 
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chartered, regulate such business or the affiirs of such corporations 
has often been set up as a defence to the allegation that the taxation 
wus such an interference with commerce as violated the constitutional 
provision now under consideration. But where the business so 
taxed is commerce itself, and is commerce among the States or with 
foreign nations, the constitutional provision cannot thereby be evaded ; 
nor can the States, by granting franchises to corporations engaged in 
the business of transportation of persons or merchandise among 
them, which is itself interstate commerce, acquire the right to 
regulate that commerce, cither by taxation or in any other way.” 
So that the court must look at the nature or character of the busi- 
ness which is carried on by means of the franchises granted by the 
Legislature, and if itis commerce between the States or with foreign 
nations, the State cannot arrogate to itself the right to interfere with 


that business by evasively taxing the franchises. 


Norfolk Western Tiailroad Company v. Pennsylvania, 136 
U.S. 114. 

McCall vy. falifor nia, 1LB6 U.S. TOA. 

Lyng Vv. Slale of Michiyan, cited supra. 

Cook v. Penusylrania, 97 U.S. B66. 

Ferry Co. v. Pennsylvania, WA U.S. 196. 

Reobhins v. Tawny District of Shelhy Co., 120 UL S. 489. 


It must be quite unnecessary to enter upon a review of the cases 
found in recent reports upon this question. If, as in the case ot 
Norfolk, ete., Ltailroad Co. vy. Pennsylvania, « license tax on the 
privilege of keeping an office in the State, or a license tax for doing 
business as a soliciting agent, as In WeCall v. California, ora license 
tax for doing business as a drummer, as in Lobhins ve Shelhy Taxing 
District, were held to be a burden upon interstate Commerce and an 
attempt upon the part of the States to regulate its exercise, how 
much more must a tax imposed for the privilege of wholly carrying 
on interstate commerce be a violation of the provisions of the Con- 
stitution ? 


The writ upon which this suit, is based (found in the record, 


<> 
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page 3), shows that the nature of the tax was an excise tax for the ° 


privilege of exercising these franchises. 
I eall the attention of the court to the case of Pickard vy. Pullman 


Southern Car Company, cited supra, where a” privilege” tax was 


the subject of consideration. 


This was a ease where a privilege or license tax of fifty dollars 


per sleeping car run over any railroad in Tonnesee, was imposed 


under an act of the Legislature of that State, upon the defendant in 


error. 


The Court held it could not be upheld. The Court said, 


" The question involved in this case was before the Court of Chancery 


of Tennesee, in Pullman Southern Car Company, v. Gaines, 5 Tenn, 


Ch. 587, on the same facts as to the privilege tax for 1877. That 


Court held (and it is stated that the Supreme Court of Tennessee, 


on appeal atlirmed its ruling), that this privilege tax as to such of the 


cars as passed and repassed through the State, and did not abide in 


it, was not amenable to the objection, that it interfered with inter- 


stute commerce. The view taken was that the property of the 


foreign corporation, used in Tennessee, could be taxed as property 


or by an excise on its use, and that the tax in this case was not 


directly on the object of commerce, or directly aimed at commerce. 


We have ever: AD the rICUS sel forth hy the Tennessee Chancery Cour! 


the consideration due to the judquments of that tribunal, but ave unable 


lo concur in is conclusion.” 


Phe reasoning of the Court in this case is conclusive in the present 


contention that this privilege tax cannot be upheld. 


The great variety of cases which have been brought to the atten- 


tion of this court demonstrates that local legislatures find it very 


hard to give up the privilege of taxing commerce between the sev- 


eral States, and the menns by which such commerce is curried on. 


Sometimes ingeniously, but more frequently with little skill and 


exactness, these acts are framed to accomplish directly or indirectly 


the purpose of regulating interstate traflic. It is submitted, how- 


ever, that legislitive declarations cannot change the faets of any 


given case. It does not make it the less an attempted regulation of 


such commerce to declare that the articles taxed are only such as are 


within the limits ofthe State. The question still remains ; is, as matter 
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of fact, the tax one which effects commerce between the States or com- 
merce with foreign countries, either directly or indirectly? Does it 
Impose any burden upon such commerce or in other ways effect the 
transaction of such businéss or the means by which it ts carried on? 
Wherever there is such an effect the constitutional prohibition will 
he enforced. 

As said by Justice Miller, “ Ly no device or evasion, by no form 
of stututory words, can a State compel cuizens of other States to pay 
to it a tax, contribution, or toll, for ihe privilege of having their qoods 
transported through that State by the ordinary channels of come 
merce.” 

Nor under the provisions of the Constitution can commerce with 
foreign countries be regulated by a State. This court has said in 
Fargo v. Michigan, cited supra, that Congress has freely taken this 
matter into its own hands although the regulation of commerce 
between the States was left until a later date. 

A. A. STROUT, 


Counsel for Defendant in Error. 
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APPENDIX A. 
LAWS OF THE STATE OF MAINE FOR _ 1581. 


CHAPTER 91. 


AN ACT RELATING TO THE TAXATION OF RAILROADS. 


Be it enacted by the Senate and House of Representatives in the Legis- 
lature, assembled, as follows: 


Sect. 1. The buildings of every railroad corporation or as- 
sociation, whether within or without the located right of way, and 
its lands and fixtures outside of its located right of way, shall be 
subject to taxation by the several cities and towns in which such 
buildings, land and fixtures may be situated, as other property is 
taxed therein. 

Sect. 2. Every corporation, person or association, operating 
any railroad in this state, shall pay to the state treasurer, for the 
use of the state, an annual excise tax, for the privilege of exer- 
cising its franchises in this state, which, with the tax provided for 
in section one, shall be in lieu of all taxes upon such railroad, its 
property and stock. There shall be apportioned and paid by the 
state from the taxes received under the provisions of this act, to 
the several cities and towns, in which on the first day of April in 
each year, is held railroad stock hereby exempted from other tax- 
ation, an amount equal to one per centum on the value of such stock 
on that day, as determined by the governor and council; provided, 
however, that the total amount thus apportioned on account of any 
railroad shall not exceed the sum received by the state as tax on 
account of such railroad. 

Sect. 3. The amount of such tax shall be ascertained as fol- 
lows: The amount of the gross transportation receipts as returned 
to the railroad commissioners for the year ending on the thirtieth 
day of September next preceding the levying of such tax, shall be 
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divided by the number of miles of railroad operated to ascertain 
the average gross receipts per mile; when such average receipts per 
mile shall not exceed twenty-two hundred and_ fifty dollars, the 
tax shall be equal to one quarter of one per centum of the gross 
transportation receipts ; when the average receipts per mile exceed 
twenty-two hundred and fifty dollars and do not exceed three 
thousand dollars, the tax shall be equal to one half of one per 
centum of the gross receipts; and so on increasing the rate of the 
tax one quarter of one per ceptum for each additional seven hundred 
and tifty dollars of average gross receipts per mile or fractional part 
thereof, provided, the rate shall in no event exceed three and one 
quarter per centum. When a railroad lies partly within and partly 
without this state, or is operated as a part of a line or system ex- 
tending beyond this state, the tax shall be equal to the same 
proportion of the gross receipts in this state, as herein provided, 
and its amount determined as follows: the gross transportation 
receipts of such railroad, line or system, as the case may be, over 
its whole extent, within and without the state, shall be divided by 
the total number of miles operated to obtain the average gross re- 
ceipts per mile, and the gross receipts in this state shall be taken 
to be the average gross receipts per mile, multiplied by the number 
of miles operated within this state. 

Sect. 4. The vovernor and council, on or before the tirst 
day of April in each vear, shall determine the amount of such tax, 
and report the same to the state treasurer, who shall torthwith vive 
notice thereof to the corporation, person or association, upon which 
the tax is levied. 

Seer. 5. Said tax shall be due and payable, one-half thereof on 
the first day of July next after the levy is made, and the other half 
on the first day of October following. If any party tails to pay the 
tax, as herein required, the state trensurer May proceed to collect 
the same, with interest, at the rate of ten per cent. per annum, by 
an action of debt, in the name of the state. Said tax shall be il 
lien on the railroad operated, and take precedence of all other liens 


and incumbrances. 


2% 


Sect. 6. Any corporation, person or association aggrieved by 
the action of the governor and council in determining the tax, 
through error or mistake in calculating the same, may apply for an 
abatement of any such excessive tax within the year for which such 
tax is assessed, and if, upon re-hearing and re-examination, the tax 
appears to be excessive through such error or mistake, the gov- 
ernor and council may thereupon abate such excess, and the amount 
so abated shall be deducted from any tax due and unpaid, upon the 
railroad upon which the excessive tax was assessed; or, if there is 
no such unpaid tax, the governor shall draw his warrant for the 
abatement, to be paid from any money in the treasury not otherwise 
uppropriated. 

Secr. 7. If the returns now required by law, in relation to 
railroads, shall be found insufficient to furnish the basis upon which 
the tax is to levied, it shall be the duty of the railroad commission- 
ers to require such additional facts in the returns as may be found 
necessary ; and, until such returns shall be required, or, in default 
of such returns when required, the governor and council shall aet 
upon the best information they may be able to obtain. The rail- 
road commissioners shall have access to the books of railroad com- 
panies, to ascertain if the required returns are correctly made; and 
any railroad corporation, association, or person operating any rail- 
road in this state, which shall refuse or neglect to make the returns 
required by law, or to exhibit to the railroad commissioners their 
hooks for the purposes aforesaid, or shall make returns which the 
president, clerk, treasurer, or other person certifying to such returns 
knows to be false, shall forfeit a sum not less than one thousand 
dollars, nor more than ten thousand dollars, to be recovered by 
indictment, or by an action of debt in any county into which the 
railroad operated may extend. 

Sect. 8. All acts and parts of acts inconsistent with this act, 
are hereby repealed, except as to all taxes heretofore assessed, and 
this act takes effect when approved. 

Approved March 17, 1881. 
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JOUN S&S MARTIN Vs. JESSE S. GRAY. 1 


| Proceedings of the ‘ eult court of the Loniter Stites for the 
district of Kentucky, at a regular term beoun sad held at 
the city of Loutsville on Monday, October Gth. PSOO. 


Present: TTon. John W. Barr, district judge of the United States 
for the district of Kentucky, 


Joun S. Marri. Complainant, ) 


Jesse S. Gray. Defendant j 


Be it remembered that heretofore, to wit, 24th day of September, 
ISO, came Lewis N. Denbitz. counsel for complainant, ane fileel hits 
bill in equity against the above-named defendant: which bill is as 
follows: 


Inthe Crreuit Court of the United States for the District of Kentucky. 


The Bill of Complaiul of dohi N, Martin agaist he NN¢ N. Crrery, he r- 
hihited on the 23d Lay of Ne pile mbheor. TSOO. 


To the honorable the judges for the sixth judicial cireuit and district 
of Kentucky, sitting mm equity : 

Showeth vour orator, John S. Martin. a citizen of the State of 
Kansas, who complains herem of Jesse S. Gray.oa citizen of Ken- 
tuckyvy— 

That long before the 2d dav of May, IS7%. vour orator and three 
other persons were the owners, In four undivided parts, of a lot of 
land in the city of Loutsville, hereinafter described, the other three 

being vour orators mother, Naney Miortin, Mary M. Mehinley, 
2 wife of James C. Mehkinlev, vour orators sister. and James 

W. Martin, vour orators brother, and the four parts were 
held with cross-rematnder to the survivors in case of any of the four 
dying without issue. Your orator then had several children, and a 
defeasance of his estate by his dying without issue then was and sill 
Is very Tmprobable. The lot of land ts desertbed as lying at the 
northwest corner of Main and Seventh streets, fronting fifty-three 
fect on Main street and running barck lone Seventh strect and tna 
line parallel thereto one hundred and five feet. Phe lot was then 
subject toa lease made by the four joint owners to one Thomas 
Slevin, who had built a house or houses of great value upon the 
same, and under the lease hac privileges amounting to am owner: 
ship of the improvements, and in return therefor lad agreed to pay 
to the owners of the fee one-half of the met rents that le would 
collect for the occupation of the lot with the houses thereon. “The 
terms of satd lioolel ine Will tore fully cheep eecer trot a a LA of sate 
lease, Which is by vour orater exhibited with this lias tall of com- 
peleataat, 

]—1005 
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Your orator further says that long before said 2nd day of May, 
INTO), patel vy. om the {4 Jsquary. S60, vour orator made his certam 
Hssorve het writing. whereby he promised to pay to. said 
Thomas Slevin. in twee vears thereatter. the sum of two thousand 
dollars. with Interest f lateat the rate of six per cent. per annum, 


and to secure ssid nete ho anade and executed his deed of mortgage 
Ih taverat Piet - Slevin. ce nveving to lim his imterest of 
ohne undivided one-fourth in satd lot and its appurtenances, which 
decd ts | ne clerks office of the Jetlerson county court, 

1) [3 IZ). page 1] Interest on sald note has been 


kK ae 
arly to January Oth, IS60, by applying to the same 
i] he rents coming to your orator under the lease to 
‘Thiet - ~), Vil boatatter sald date the account was not well kept, 
end scdd “Phoroas Slevin refused to keep down the interest thereafter 
by applving the rents. but claimed to set those rents off against goods 
-  Youroratorfurthersavs that at some time in the vear IS77 Thomas 
Slevinw the pavec dn said note, endorsed and assigned the note for 
SOHO to the defendant, Jesse S. Grav. who thus became the owner 


(ot ~:tidl bihote ahiad of thre thorteagve hice try SOCTITO tha silbhe. 


And vour orator further represents that on or about the 21st day 
of February. IS77. boing after the assignment of satd note, said 
Thomas Slevin, by the adjudieation of the honorable the district 
court oof the United States forthe district of Kentucky, became a 


bankrupel Within this trile merihine of chapter th] of the hevised 
Statutes of the United States, and such proceedings were had in and 
thout his teinkraptey thaton the 2ist dav of February, IS77, one 
ast plier I. Jones was elected lis ASSILHCEe and was contirmed ly 
“ald district court anda deedof all the property of said) bankrupt 
Was dnade to ltin by one of the registers of the court. 

Your o r further says that on the Sth day of February, IS7S, 
sald Stephon db. Jones.styviing himselfasstonee of Thomas Slevin, tiled 
lhix Pill ta equity in the district court of the Uhited States at Louts- 
Vill, No. 5506 on the docket of civil cases under the bankrupts jurts- 
diction, to which ball om COMEIEY he iade James ©, Meiwinley, Mary 
MI. Ma Ninley, Jobim 2. Martin GQhe husband of Naney I}. Martin). 

“nid Nithey Ib. Martin. dames W. Martin, your orator, and bis 
Wife, Mbury A. Martin, and the defendant, Jesse S. Garay, parties 
defendant, and tn his bill among other things he set up the 


loop TW threootissitie dollars sitied boreages hereinabove desertbed, 


rile 


) that the same had) before lis bankruptey been assigned 

fo “Thotnias Slevin to said Jesse S. Grav as collateral see uritv for sate 
a sinicl thecal tis sate Was Wholly ue, sicl tliat lhe i- 

terest had been pata thereon from and after January th, ISTY. 

Yor oaepator further “aV> tlisat hie never appeared ()}' abswered aT 
Stel eatise. genie Pity Onde Gibbs tT | lon bina. its hy the orders and record 
bhieregn 131] It Hisidnine it) thie district cartiyt ca bern sited, fully Cp Pears, 
Her Was there amy service of the subpecna upon him otherwise than 
that the following return appears upon the subpoena issued in said 


Cstijs¢ hie whieh Is (oy) file with thie pRiprers thereof: 


JOHN S. MARTIN Vs. JESSE Ss. GRA 


” a. <. Have, s | Coos hereby appotited a 77 besnt deel TemeoNett 
the within subpeenaon JS. Martin and: Mary A) Martin, Pebrucis 
booth, ISZS 
m. . Cis OAD, 
CN Vhrshel 


* Executed the within spa.on JS. Martin and Mary A. Martin 
yy delivering a copy Lo cneh mn persons, elev Tdth. INTs 
Ro. CREPTEN DEN 
1. SN Vershel 
és. C.. BAYS, 
i me ¢° Nye werd Pperaliti 
And threat there Wits Tho seh SCTVICe alse ctyp} ears trom the recore 
wn papers dn said cause stl rematming therem : vet. although vour 
orator hever appeared aor whswered Ht the cause aiid Was ever stub 
prerniziel fo ghswer therein, tha complainant ity seated stline, 
” Stephen Ie. Jones, HSSIL CE of TPhios, Slevin ot the secon: of 
Mav. IST9. obtained frome said disticet court a protended e- 
Cree purporting ic. foreclose the equi of Vour orator ity thie fobbes Ulbte 
divided fourth pour of the lot and privileges thereto belonetie. came 
that the farm be sold on the terms therein stated, and Lo EL Critten- 
den Wils by sill pretended decree appotited it spechel ‘ ONDILISS hone 
of said court to carry the same into effect, the sale to be made to 
satisfy said sum of 82.000, with Tnterest from: January th, PSO, and 
the pretended costs adjudged ost Vour orator in and abort sated 
Cause, 
And vour orator further “uVS that soon thereatter, viz.comthe bith 
, 


day of August. Is7fi, silted i. II. Crittenden, pretendilig ten ceetlooges 


spechil CODLEEISSIOneEL at ~ittd district Cort aT thisit ir hice lf proceeded 


tw sel] the iiterest ol Vour orator above Prieode’ fully desertbeal, at pointe. 
lie OULCTY, When li forelanet, Joss S. Gray, bree rine thi beier dae =| boteledeer, 
and said Crittenden returned him as sueh to the liomorable the dis- 
trict court dana report of sule mide on the Sth day of A\tieust, Sat): 
and stich proceedings were thereupon had that upon the oth day 
of September, IS. by il pretended order vf “srtel clistriet copter, thes 
sid pretended - tle ir} vour orators dnterest to three clefoaredsenyt dees 
s, Crray, Wiis coplirmed nied il levee] Wils threretipoon a. rile Teo Tebbeb tev 
site speck CODPPISSTOneEr purporting Len CoOore Ver thoes septone: tee data 
snl sit defendant thereupon towok ps Ps ~<1O9) ey} ~stte otpe-fotrri ds 
Interest ane collector frome the persetis lieoledinme thre leas triveler Satie] 
Throtas Slevin, the one-fourth of the rent eorneg too thre wren of thr 
eroune, subiel ds still collecting seh one-fourth of stely rent 

Your orator further saves that the defendant, Jesse Ss. Caras 


Le 
— 


ty has out of sted rents collected enol: rome s Protas Cltabe: tee Cbdane 

toopav olf aliiost the whole stun die by vourorater on tert 

mean t's with current pete ers! bunt Vour obpaitor ergot state ea Py daa 
dinomnt of rents thus recerved by the deferens 

Ane vour orator, boing without welectuate remedy at the cotton 

law, brings this his bill of complaint before vour homorable court, 


before When litters Of equity CUPTD Pree porenp a rly i bitte revel itied te thie 
ene that the defendant hay TEpretd hype corporal ceytdy prisWer f 
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terrogatories to him: propounded and subjoined to this bill, and that 
he may answer the matters of the bill other than those comprised 
in said Interrogatories Without oath: and to the end, further, that 
upon thie hea ‘ine of this cause the pretended decree and sale and 
contirmation thereof and comlnissioner’s deed of your orators Inter- 
est to the defendant be set aside and held for naught, and that he 
he credited with all the vents received by the defendant, and be al- 
lowed. after a full suniel Just statement of the accounts, to redeem the 
mortgage upon his interest, or to have said one-fourth resold to 
satisiy the amount still due on said mortgage, and that he may 
have all other proper velief which may be due shim in equity and 
justice— 

Your orator prays the writ of subpeena of the United States, to be 
directed to the defendant, Jesse S. Gray, commanding him to answer 
this bill and to submit to such decree as may be rendered thereon ; 
nd thus will ever pray 

LEWIS N. DENBITZ, 


Noliet. A’ (onnsel for Complaint, 


futerrogatories.—ILow much money have you reecived by 


7 reason of the one-fourth interest in the Martin lot bought by 
vou at the sale in nanenpeey 2 When and in what sums 
did you receive it? Can you vive a detailed statement down to the 


present time? Whiat arrangement have vou now for receiving 
further payments thereon 


Upon which bill there issued the following subpoena in chancery : 


The President of the United States of America to Jesse S. Grav, 
farceting | 
You are hereby commnanded to clpprear before our cireult court of 

the United States of America for the district of Kentucky, at the 

ederal court hall, in the city of Louisville, on the first Monday in 

November next, to answer a bill in equity exhibited against vou in 

our satd court by John Ss. Martin. 

Which vou shall in nowise omit under the penalty of the law. 
Vitness the Tlonorable Melyviile W. Fuller, Chief Justice of the 

Supreme Court of the Cited States of America, and the seal of our 

sid clreuit court, lercto t Sena at the clerk's oflice of said court, in 

Louisville, this 290 daw of Sopt, ALD. 1S90, and in the 115 year of 

our Pridependence, 

Attest: SAMUL BCR. a 
UC. C., A. B., 
by TENRY FE. ABSIN 
Llis Pie pruty. 


Mimoranpew.—TVhe defeimdlanut is to enter dis appearance in the 
strit. it bie clork s ollice, on (py I, ore thre hel dav ay Noverber next, 
the dav at which the writ is returnable: otherwise the bill may be 
taken pro Comte NNO), | 

SAM IL B. CRATIL, Clerk. 
By TENRY Fk. CASSIN, 
[lis Deputy. 


JOHN Ss. MAKTIN Vs. JESSE Ss. GRAY. » 


) executed August 50, 1S90, on Jesse S. Garay by delivering 
to him a trie copy hereof 
D. J. BURCHETT. (0S. 4 
by ©. J. PLOW ES, 22 17. 


I ‘CS, so) | Md 


And qt) November al. PSO), Cue the defendant. hy lis counsel, 
James S. Pirtle. and tiled his demurrer heretn, which ts as follows: 


United States Circuit Court, District of Kentucky 


Joun S. Marerin 
Us, Denmrurrer, 
Jessi S. CULay. 


The defendant, Jesse S., Caray, demurs to the nll of coliplanat 
herein, nied for CiLLESCS of demurrer SaVs the complaints sithil bill 
of complaint, in CSC the Siilie Were true, which thits deforelane does 
In nowise admit, contains not any matter of equity wherein this 
COUrt Cab grant any decree or vive the cobmpltnaenl cLnEY relief or 
‘tissistanee as against him, the defendant. 


JAMES S. PIRELE, Counsel. 


Cortitieate & affidavit waived, 
lL. XS. DENDBITZ, 
hor Compl t. 


Complainant, by counsel, tiles lis bill of amendment, which is as 
follows : 


) Whereupon the court directs the followine order made 
United States Cireuit Court, Kentucky District. 
TUESDAY. ia hy tua Nt] 


Joun S. Magri 
UN, ar auity. 
Jisspe oS. Garay. | 


The court now, bernie suflicienthy ulvised, renders the opinion thot 
there is ne equity iy the bath, canvel Cheat the demurrer thereto ~tirotild 
he sustained: whereupon the complainant, by leave of court, tiles 
his bill of amendment herein, which is made part of the record and 
proceedings heremn. 

And thereupon the deft, by counsel, insists upon lis demurrer to 
the bill as amended. 

And the demurrer coming on to be heard. and the court berg 
fully advised, it is ordered. adjud@ed, and deerced that there ts ne 
equity in the bill as amended, and the demurrer thereto is sustained 
Whereupon it is further ordered, adjudged, & decreed that the bill 
be dismissed, and that the defendant recover his costs herem bv lim 
expended, 

And thereupon the coliplainane Praves al appeal to the honorable 
the Supreme Court of the United States, which is granted. 


. JOHN &§. MARTIN VS. JESSE S. GRAY. 


The sinendect bill above rs ferred lo Is ils follows: 
10) COS. Crreuit Court, Key. District. 


JON S. Manrin ) 
iN, Bill of Atmendiment. 
Jiesse S. GRAY. 


To the lon. the judee of the U.S. cireuit court, ny. district : 

Your orator, Jolin S. Martin, represents by way of amendment to 
lis original bill herenn— 

That at all the times when the suit of Jones ue sl Mehkwinley W 
others, mentioned in the original bill, was pending in the district 
court for the Nentucky circuit, and even since July 27th, 1S70, to 
this dav, there were in force In sd court certain general orders mide 
by sd court in pursuance of statute on sd July 27th, ISTO, & spread 
on its records, to goverth proceedings in equity: causes under the 
bankrupt jurisdiction : tlacit Iny sia vencral orders the rules of the 
Supreme Court inequity, published in TSth and more particularly 
rules (15) thirteen & fifteen (15) of sd rules, were adopted to govern 
such procecdines, & sd rules were in force When the proceedings 
deainst this complainant ending ia the pretended decree & attempted 
sale took place, Hle also says that the interest Invelyed) heretm is 
worth the sum of etelt thousand dollars, 

Your oOratol pravs iis he hits in his original bill praved, 

LEWIS N. DENBITZ, 


bor ( complain. 


The written Opinion of the COULS is iis follows: 


1] Jounx S. Marvin, Complainant, 
rs, Opinion on Denurrer. 
Jessi S. Garay. Defendant. 


The complainant secks to redeom a tortgage given by him on 


Property in this city which lis already boon si) 7 Unider il proceed. 
ing im equity dustituted tn the distriet: court by an assignees in 
bankruptey, and there can be no doubt that the present bill cannot 
lye Hiatitained if the ¢ turt, in the COMTLY procecdi ng instituted ly 
the PLSSIO TICE in the district court, had jiivis Hetion by ho proper 
SCV ICE of the sUbpceia Ot) coliplainant, 

The subpeona in that cause was in the usual form, and the bill 
tillewes thacat complainant bever apperred co} wnusivered it siti CiLlise, 
nid Ho one ppoared fon lite, ' hor Was there any service of 
the subpeena upon bine otherwise than that the following return ap- 
prcars Lip eony the subpecnia Ixstred I sitid cause aiid Which Is Oli file with 
hie pepe ks thereof: 


“LC. Haws, STE Cis hereby appointed special ba-liil to exe- 
cute the within subposma ou Jo. Martin and Mary A. Martin, Peb- 
uary both, 17s. 

Rod CRIEPTENDEN, 
(oS. Marshal.” 


JOUN Ss. MARTIN Vs. JESSE Ss. GRAY ri 


Executed the within spa. on J. 8. Martin and Mary A. Martin by 
delivering il COPY tw cael i prebson, heb'y ] lily. IN7S. 
RK. L. COURT, 
"NSN Marshal 
I. C. HAYS, 
SoTL C.. Spectral Bali: 


12 The bill of complaint alleges that the distriet court took 

jurisdiction without any other service of the subpeona and 
decreed a sale and sold the same hy the said Crittenden, as special 
master, Which sale was confirmed and deed made all in the vear 
ISia. 

The defendant Gray, who was the purchaser at said sale, luis filed 
his demurrer to the bill because of a want of equity. “This raises 
the question of whether the service of the subpesna in the equity 
proceeding on the complainant Martin brought him before the 
court so as to give it jurisdiction. 

Mauity rule 15 provides — declares that “ the service of all process, 
mesne and final, shall be hy the marshal of the district or his deputy 
ar ly some other person specially appotntod hy the court for that 
purpose, and not otherwise. In the latter case the person serving 
the process shall make affidavit: thereof” 

This rule ts to be construed with reference to the powers and 
authority of marshals at the trme of the alleged exceution of the 
subpcena issued from the district court in the equity case. as it will 
be assumed from the allegations of the amended bill that the equity 
causes In that court were governed by the equity rules adopted by 
the Supreme Court. See. TSS of Revised Statutes declares that © the 
marshals and their deputies shall have in each State the same 
PrOWers in exccuting the laws of the United States as the sheritls 
amd them deputies im such States may have by law in executing 
the laws thereof” 

The language of this section is the same as that of the previous 
vets of Peo and PStl—see Stat. at Larwe, vol. I, }. 2; vod. FZ, }?. 
2S2—except the word ay Is seleled, This change iN) the lianeunage, 

Hit makes anv change In construction, would not efeet the 
Ie present question, as /o the sherills and deputies tn hWentucky 

had the same authority. and powers in PSO. and PSv5 as in 
IS, when the subpeena was returned executed in the equity pro- 
cood nes In the distriet court. 

lt is net tllewed bn the bill that Ro DL Crittenden was not at the 
thine, ISTO. marshal for the district of Kentucky, or that 2.0. Tavs 
Was net a general deputy marshal: but this court. i the absence 
Of allegation, should assume, if indeed, it does net judicially knew, 
that Ro 0L Crittenden was at the time the marshalofthe district. The 
Character of the endorsement and return would indicate that 2 ©. 
Hays was neta general deputy of sd Crittenden, but only appointed 
for the special service, and the question is, Could Mer Plays lawfully 
perform that special service and has he done so? “Phe Nentucky 
stainte provided that’ asherilimay, by writing, empower any person 
lo execute an original or mesne process. “The porson so appotnited 
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ln the Supreme Court af the United States 


JOHN S. MARTIN,- - - Complainant and Appellant, 


AGAINST 


JESSE S.GRAY,- - - - - - - - Appellee. 


BRIEF FOR APPELLANT. 


On Appeal from the Circuit Court for the District of Kentucky. 


LEWIS N. DEMBITZ, 


Por Appellant. 


The Bradley & Glibert Co., Print., Louleville, Ky. 


IN THE SUPREME GOURT OF THE UNITED STATES. 


JOHN S. MARTIN, Complainant and App:llant, 


Brief for 
/ Appellant. 


AGAINST 


JESSE S. GRAY, - -- .- wall 


On APPEAL FROM THE CirCcUIT COURT FOR THE 
Disrricr OF KENTUCKY. 


STATEMENT OF FACTS. 


In 1&78 Stephen E. Jones, assignee in bankruptcy of 
Thos. Slevin, brought a suit in equity, under the bankrupt 
jurisdiction, against McKinley and wife and others, among 
them the appellant, John S. Martin. The cause of action 
against him was a promissory note for $2,000, with some 
accrued interest, which Slevin, the bankrupt, had assigned to 
Jesse S. Gray, the appellee, as collateral for a somewhat 
smaller debt. Gray was made a defendant. 

There was no appearance or defense by Martin, but a 
subpcena issued, on which the only return affecting him was 
the following: 


2) 


“TC. Hays, S. H. C., is hereby appointed special bailiff 
‘‘to execute the within subpcena on J. S. Martin and Mary 
‘‘A. Martin. February 13, 1878. 

“R. H. CRITTENDEN, U. S. J/arshal. 


‘*Executed the within spa. on J. S. Martin and Mary A. 
‘*Martin by delivering a copy to each in person, Febr'y 
‘‘14th, 1878. R. H. CRITTENDEN, U.S. J/arshal. 

“J.C. HAYS, S. H. C., Special Bailiff.” 


The mortgage rested upon Martin's one-fourth interest in 
a lot fronting fifty-three feet on Main Street, in Louisville, 
subject to a building lease. 

In 1879 a decree was taken in ‘‘ Jones v7. McKinley” to 


sell the defendant's interest, and Gray became the purchaser 
at somewhat less than the amount then due him. He ob- 
tained a commissioner's deed, and has been collecting one- 
fourth of the ground rents ever since. 

In 18go, John S. Martin, now a citizen of Kansas, brought 
the present suit in the Circuit Court of the United States for 
the District of Kentucky against Jesse S. Gray, a citizen of 
Kentucky, in which he seeks to redeem the mortgage. He 
states in his bill of complaint that there was such a suit as 
Jones 7. McKinley, but that he had never appeared in it, and 
there is not in the record or papers of that suit, or ever was, 
any other service except that given above, which is copied 
into the bill. He takes the ground that the decree rendered 
against him by default, and the sale, confirmation of sale, and 
conveyance thereunder, are all null and void, and that Gray 
has, in the rents, collected nearly or quite all that was due on 
the mortgage. In a bill of amendment it is stated that the 
interest sought to be redeemed is worth eight thousand dol- 
lars. It is also statedthat the District Court of the District of 
Kentucky had, before the suit of Jones 7. McKinley had been 
brought, namely, in 1870, adopted the ‘trules in equity”’ as 
far as applicable, for equity business under the bankrupt juris- 
diction, and more especially rules 13 and 15. 


aco 


3 


There was a demurrer to the bill which was sustained by 
the Circuit Court (see opinion by District Judge Barr in the 
transcript), and the bill was dismissed. 


ASSIGNMENT OF ERROR. 


Appellant maintains that the demurrer to the bill should 
have been overruled. It was sustained because the return 
given above was deemed sufficient. We say that it was 
wholly insufficient to bring Martin before the court, and that 
upon the facts shown in our bill of complaint the decree of 
the District Court and proceedings thereunder were void and 
should have been held for nought, and the present complain- 
ant should have been allowed to redeem his one-fourth interest 
without reference to the pretended judicial sale. The Circuit 
Court erred in overruling the demurrer to the bill. 


ARGUMENT. 


We wish to state at the beginning that the result of our 
suit, if successful, can not be such as to displace any long- 
continued possession. The landed interest in dispute is one- 
fourth of a town lot, subject to a building lease. The de- 
fendant, as purchaser, has received his share of ground rent; 
should we gain our suit, the rents will be applied to the 
principal and interest of our debt; he will not even bear the 
loss, which is implied, in receiving simple interest for a for- 
bearance of many years. His only loss will be the failure to 
realize a little fortune by the mishap and embarrassment of 
the complainant. The latter may, therefore, with good con- 
science and with good grace and perfect fairness, rely upon 
his strict rights. The District Court had no jurisdiction over 
Martin, and his land, except as a claim against him with a 
lien upon the land, was in name a part of the bankrupt Slev- 
ins assets. It was authorized by statute to adopt rules of 
practice. It could acquire its jurisdiction over him only by 
a fair compliance with those rules. We shall endeavor to 
show to your Honors— 
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Of course, where a man acts as a general deputy, and ts 
believed to be such, his failure to take the oath could not 
invalidate the process: for he is an officer de facto. But the 
form of the oath shows what kind of an officer is meant by 
the law; and that one who only claims the right to serve a7 
precept, and does not claim a continuance in office, is not a 
deputy. 

In this case the man who serves the writ is called in his 
appointment a ‘special bailiff to execute the within sub- 
peena,”’ and he signs himself accordingly. He is not a dep- 
uty marshal de facto. He disclaims being such. 


The first rule in admiralty, which requires all process in 
‘that branch of the law to be served by the marshal or his 
deputy, unless he be a party to the suit, has been thus con- 
strued by Judge Choate, of the Eastern District of New 
York, 2 7 Gorgas, 10 Benedict, 640, in an opinion, which, 
though it has been quoted against us, supports our views 
thoroughly. 

He says, on page 469 of the Report: ‘* Undoubtedly the 
‘*word deputy means ‘deputy marshal,’ an officer known to 
‘*the law as such, who equally with the marshal may do all 
‘‘that is to be done under the process. It can not mean, as 
‘‘used under this rule, a person specially deputed to execute a 
‘* process, or arrest a vessel.’’ (And he refers for definition 
of the word ‘‘deputy marshal”’ to the Revised Statutes, 
S$ 780-782.) See page 466 of the Report. ) 

If the word has this meaning under the admiralty rule, 
there are three additional reasons for thus construing the rule 
in equity. /zrst, the court, sitting in equity, may appoint a 
stranger to serve the process in all cases, while it can name a 
stranger for that purpose in admiralty cases, only when the 
marshal is a party to the case; hence, not near as much 
inconvenience can arise in equity cases from the scarcity of 
sworn deputies as in admiralty cases. Secondly, the equity 
rule adds the words ‘‘and not otherwise.”’ 7/zrd/y, the rule 
in equity requires the person appointed by the court to make 


/ 
an affidavit of service, which is not required from a marshal 
or ‘this deputy.”’ It is therefore clear that a sworn officer 
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must be meant when ‘‘ his deputy’ is mentioned, whose oath 
taken upon entry into office would be an equivalent to a 
stranger's oath to the return. A mere special bailiff has 
taken no oath to return all precepts truly, and the rule would 
not dispense him from an affidavit to the return, any more 
than the person chosen by the court. 

But we need no stronger proof of the meaning of the 
words ‘‘his deputy,’ than section 9 of the Force Act of 
1795, now forming § 788 of the Revised Statutes, which the 
appellee so much relies on. It was first enacted during the 
‘Whisky Rebellion,”’ and again during the great rebellion 
of 1861, that the marshals holding Federal precepts might 
enforce them against all resistance, like the sheriffs may do 
under the laws of the States, and for that purpose to appoint 
special deputies, and to call out the posse comitatus. This 
may, under these acts or under Section 788, be done by 
‘*the marshals and their deputies."” A broad line is here 
drawn between a deputy who can appoint a bailiff or special, 
and the bailiff himself who can not appoint another bailiff; 
between a sworn permanent officer who can call out the 
power of the district, and an unsworn private citizen who 
can not. 

It happens that the bailiff in this case was appointed by 
R. H. Crittenden, the United States Marshal himself. If a 
bailiff could be appointed at all, he might as well have been 
named by any one of the deputy marshals; certainly, under 
Section 788, which refers to this matter to the law of the 
several States; for in Kentucky this matter has been ex- 
pressly decided, Norman v7. Norman, 6 Bush, 495, and this 
seems to be the rule in all the States. 

We have shown clearly that the 15th rule, in speaking of 
a deputy, does not contemplate a special bailiff. 

But it is maintained that this rule must be construed 
according to the common law principle, under which a sheriff 
may perform any ministerial act through a third person. 
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But if the ‘‘marshal or his deputy”’ may act thus, the person 
appointed by the court as a third alternative must have the 
same power, and this will hardly be contended for. 

If this doctrine ever applied in Federal jurisprudence, it 
was abrogated as to subpcenas by the express words of 
‘Rule 13,’’ and as to them and ail other process by the acts 
of 1795 and 1861, re-enacted in Section 788, which put the 
law of the particular State in the place of that general 
doctrine. This State law the marshal must follow if he 
wishes to avail himself of the services of other persons. 
Has he followed the local law? We say he has not. 

It is true that it was held in Kentucky, in 1824, in Ser- 
eeant of the Ct. of App’s v7. George, 5 Litt., 198, that a 
deputy sheriff or a deputy sergeant may serve a summons 
through a third person. But in that case the general deputy 
had made the return in his own name; the fact of the service 
being made through a stranger came to light only by an 
averment outside of the record, in a -bill to set aside the 
judgment by default. And apparently to do away with the 
mischief disclosed by this case, the Kentucky Legislature, in 
1828, passed a law on this subject (Mar. & Br. Stat. IT, 1469), 
which limits the cases in which a bailiff may be appointed by 
the sheriff or deputy sheriff, and adds: ‘*The person thus 
specially deputed shall make his return upon oath.”’ 

And thus the law has stood substantially since 1828: that 
is, both when the act of Congress of 1861, and again when 
the R.S. U.S., in 1874, clothed the United States Marshals 
with the powers then enjoyed by the sheriffs in the several 
States; not with the powers which those sheriffs may have 
enjoyed in 1824. By an awkward overlapping between the 
Code of Practice, as adopted in 1851, 1854, and 1876, and 
the Revised Statutes, as adopted in 1852 (as of August Ist), 
and the General Statutes taking the place thereof in 1873, 
some doubt may have arisen which of the two forms of the 
Kentucky law on service by bailiffs should be looked to—that 
of the Code, or that in the ‘‘Statutes.”’ But it seems to us: 

first. That the word ** may” (the sheriffs and their depu- 
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ties may have) must have some effect, and at the time of the 
service in question, the Code of Practice, as the last deliver- 
ance of the law-maker, was undoubtedly in force, and it alone 
applies. 

Second, That under the section quoted from the General 
Statutes, just as much as under § 47 of the Code of Practice, 
the affidavit of a bailiff as to the service of a summons 
becomes a part of the record, and its absence from the 
record renders the return defective. (‘‘ The person so ap- 
pointed shall—deliver the endorsement and affidavit to the 
sheriff, etc.—to be returned to the proper office’’), and only 
‘*the endorsement made as above directed,”’ that is, when he 
‘*shall make affidavit of the truth of the endorsement” has 
‘the same validity and effect in law as if made by the sheriff.” 
Hence, the omission is under the General Statutes as fatal as 
under the Code of Practice. 

In September, 1852, while the Code of Practice of 1851 
and the Revised Statutes of 1852 were in force, the marshal 
of the Louisville Chancery Court had appointed a bailiff who 
had served a summons, and in his affidavit did not swear as 
to the service on some of the defendants. A judgment by 
default was rendered, and a decretal sale was had under it; 
the sale was confirmed and a deed made to the purchaser. 
The case was strictly analogous to the case at bar. After 
the sale had been confirmed and deed made in pursuance 
thereof, a new suit was brought by the defendants, the 
service on whom had been improperly returned, against the 
purchaser and others, to have the judgment, sale, and con- 
veyance set aside as void; a suit exactly like ours. The 
court below having dismissed such suit, the Court of Appeals 
of Kentucky reversed the dismissal with the following man- 
date: 

‘‘Wherefore, said judgment is reversed, and cause re- 
‘*manded with directions to set aside the former judgment and 
‘*sale thereunder.”’ Lloyd's adm’r 7. McCauley’s adm'r, 14 
B. M., 535, 542, 543. 

It is therefore clear that the return in ‘‘Jones 7. McKinley” 
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made on the subpoena against John S. Martin can not gain 
any force from ‘‘the powers which the sheriffs and their 
deputies have under the laws of Kentucky.” 

In this connection the section of the General Statutes of 
Kentucky, following next after that quoted above, is of 
interest : 

‘*$ 8. The sheriff shall be responsible for the acts of the 
‘*person so appointed, and such person shall be liable to a 
‘* prosecution for perjury if he willfully verify a false endorse- 
‘‘ment by his affidavit.” In other words, the Legislature 
thought that the bailiff’s oath to the return was a valuable 
protection to the defendant. 

The opinion of the court below (Tr., p. 7) says: 

‘*The character of the endorsement and return would 
‘‘indicate that J. C. Hays was not a general deputy of said 
‘* Crittenden, but only appointed for the special service, and 
‘*the question is, could Mr. Hays iawfully perform the service, 
‘and has he done so?” The judge then- quotes as the Ken- 
tucky Statute the previsions of the General Statute, not those 
of the Code of Practice, and rejects Lloyd’s adm’'r 7. 
McCauley as authority, because it was decided under the 
Code of Practice; though a provision in the Revised Statutes; 
identical with those of the General Statutes, was then in 
force, and though the Code of Practice was in force in 1878. 
He also says: ‘There is no allegation in the bill that no 
affidavit was ever made or filed; and it seems for that reason 
he held the bill defective. But the bill clearly avers that no 
such affidavit was filed in the papers of the case, and that is 
all that the complainant could know. 

[ts words are: ‘* Nor was there any service of the sub- 
‘‘pcena otherwise than that the following return appears 
‘upon the subpcena issued in said cause and which is on file 
‘*with the papers thereof.” 

If, beside the return copied into the bill, there had been 
an affidavit of J. C. Hays, such as the General Statutes of 
Kentucky require, and that affidavit was filed among the 
papers, the above averment could not have been truthfully 
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made. Hence, the demurrer admits that there was no such 
affidavit on file with the papers in the case. If Mr. Hays 
made such affidavit, and put it into his desk: if he did not, 
in the words of the Statute, ‘‘attach it to the process and 
deliver the endorsement and affidavit to the” marshal or 
deputy marshal, to be refaned, it is just the same as if he had 
never made the affidavit at all. If the papers in the case 
show the unsworn return, and show no other proof of service, 
we must, under the authority of Pennoyer v. Neff, assume 
that there was no other proof; and under the Kentucky law, 
as expressed in Lloyd 7 McCauley, that there was no legal 
service; that the defendant was not before the court; that 
the judgment was void and the sale under it no sale. 

Since the court below dismissed our bill, a Kentucky de- 
cision has been published in the ** Kentucky Law Reporter” 
which greatly strengthens our position. 

We quote from the opinion of Judge Pryor in Thompson 
7. Moore: 

‘As to the appellant, Thompson, it appears that the 
‘* sheriff had, by an indorsement on the summons, authorized 
‘fa special bailiff to execute it, as provided, etc.; that sum- 
‘*mons had been returned by special bailiff vet found as to 
“Thompson, when an alias summons issued was served by 
‘*the same bailiff, without any indorsement by the sheriff, 
‘‘oiving this ‘special bailiff’ the power to execute it. The 
‘*power to serve had been exhausted by the deputy after his 
‘‘return on the original summons wvo/ found, and a new power 
‘*had to be given authorizing him to serve the alias summons. 
‘This was not done, and vet the sheriff was permitted to 
‘‘amend what is called his return by making his indorsement 
‘fon the alias summons after the judgment had been ren- 
“dered. . . . The Code in this regard must be followed, 
‘‘and no parol authority ought to be held sufficient to author- 
‘ize a special bailiff to execute the summons.”” 12 Ky. L. 
R., 664. 

In short, a ‘‘ special deputy ” is not a deputy at all. The 
law as to service by a ‘‘ bailiff,” that is, a person appointed 
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ad hoc must be strictly pursued. There seems to have been 
no question here but that Thompson was actually summoned ; 
yet the judgment was set aside. 

We take, however, a higher ground than the State law. 
The ‘‘rules in equity’ of 1844 were proclaimed by this court 
under the authority of section 6 of an act of Congress of 
August 6th, 1842, which authorizes this court to make rules 
of practice in equity and admiralty causes, and winds up by 
giving this general power: 

‘* And generally to regulate the whole practice of the said 
courts so as to prevent delays, etc.”’ 

The rules in equity have stood unimpeached for forty-nine 
years; no one on the bench or at the bar of this court has 
ever assailed any one of these rules as unauthorized, and I 
hope that I may here rely on all of them as being the law 
of the land. 

Having been promulgated in 1844, and acted upon ever 
since, and being well known by the courts and the profession 
as the ‘‘rules in equity,”’ they were confirmed by section 913 
of the R. S. U. S., thus: 

‘The forms of mesne process and the forms and mode of 
‘* proceeding (which certainly includes the service and return 
‘‘of process) in suits in equity and of admiralty and maritime 
‘jurisdiction in the Circuit and District Courts shall be ac- 
‘‘cording to the principles, rules and usages which belong to 
‘‘courts of equity and admiralty respectively ; except where 
‘it is otherwise provided by the statute or by the rules made 
‘‘in pursuance thereof.”’ 

By this section the rules in equity become, indeed, as 
much a part of the Revised Statutes as if they had been 
copied into them; they stand on an equal footing with sec- 
tion 788, which gives to the marshals the powers of State 
sheriffs ; and if there is an apparent conflict between any one 
of the rules and this section, it must be solved like any other 
conflict in a statute, in favor of the special provision as against 
the more general. 

Rule 13 in equity, which is part of section 913 of the R. 
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S. U.S., just as any one of the articles of war is part of 
another section, limits the general effect of section 788 upon 
all process by excepting from it subpcenas in chancery ; if, 
indeed, such subpeenas were within the purview of that 
section. 

‘‘The service of all subpcenas shall be by a delivery of a 
copy thereof;” here the rule should have stopped, if its only 
object had been to choose the delivery of a copy as the only 
mode of service, as against reading the subpcena or handing 
to the defendant a mere ‘‘ label,”’ according to the English 
plan. If it had stopped there, it would have fully, almost 
literally, agreed with the clauses on the service of a summons 
in the Codes of Procedure of New York, Kentucky, Ohio, 
and other States. But the words follow, ‘‘by the officer 
serving the same,’’ words which are not in this position in any 
of these Codes. What is the purpose of these words? With- 
out them it might, perhaps, be argued that the officer (mar- 
shal, deputy marshal, or appointee of the court) might act 
through a third person; hence, the officer is told that he 
must deliver the copy himself. He is so told, because the 
reasons for allowing the officer to act through another in the 
execution of other process were wholly inapplicable to sub- 
pcenas. 

To show the broad difference between other process and 
these subpcenas, we must go back to the time when the rules 
were drafted. , 

At or at least not long before that time, in most of the 
States an action of law, upon a money demand was begun by 
a captas ad respondendum, The defendant being arrested, 
no question could arise as to the truth of the .cturn which 
brought him into court; it was ccpi corpus; he could never 
claim to be ignorant of the pendency of the action. The 
service of the process was an act of force; and as the sheriffs 
and marshals are not chosen for their pAysigue, the resort to 
bailiffs was natural and general. A subpcena in chancery, on 
the other hand, is a mere notice. Under the old practice in 
chancery, such as it came to us from England, this notice did 
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not even justify a default; but process of contempt had first 
to be exhausted (attachment, then attachment with procla- 
mation, then a commission of rebellion, then a sergeant-at 
arms, lastly a sequestration) before a decree pro confesso could 
be had, and not even then in all cases. But now the rules in 
equity, 18 and 1g, provide for a pro confesso and then for a 
final decree upon the service of the subpeena alone, without 
any further process. It becomes, therefore, of the utmost 
importance for the court to know, with certainty, that the 
defendant has actually been served with the subpeena. The 
streneth or skill or discretion of the officer are not here in 
question, as in making an arrest; it is a simple question of 
truthfulmess, ‘*has the copy been delivered?” Whom can 
we trust with certifving to us this all-important fact? 

Che judges who sat on this bench in t844 thought that 
for the Security ol the detendant two clements should concur ; 
jist, the man who certifies to the truth of the return must be 
aman picked out for that duty bv high authority ; secoud, he 
must be sworn. \nd both these requisites are found in the 
fifteenth and thirteenth rules. It must be a picked man; 
either the marshal himsclif, selected by the President of the 
Latted States, or a deputy to whom such marshal ts willing 
to centrust his whole business and all lus powers, or lastly a 
person chosen by the court for that purpose; and the man 


ft olfice that he will 
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must be sworn, cither by taking the oath 
trulv return @// precepts: or, if 
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chosen bv the court, le must 
make atfidavit to the service of the particular process, 
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serve a subpcena in chancery, the 
security of having a picked man, aman of standing, to certify 
to the service would be entirely lost, even should he make 
the atfidavit as he does under the Kentucky State practice. 
By the failure of the spectal bailiff, in this case, to sweat 
to tis return, the re tL or ipparent contlict oetween rule . oe 
with tts words requiring the officer himsclf to make the deliv- 
ery, and section 758 of the Revised Statutes of the U. S.., 
becomes trreievant; because the return is as worthless unde 
the State practice, adopted by the latter section, as it is unde 


the Rule in lea 4 
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A little consideration will, however, show that section 788 
and the laws of 1795 and 1861, from which it is drawn, have 
nothing to do with the service of subpcenas in chancery. 

Rule 7 of the Rules in quity says : 

‘“The process of subpaena shall constitute the proper 
mean process in all suits in equity.” 

As the act of 1842 adopts the English Chancery Practice, 
except where it may be modified by the rules of this court, 
rule 7 might indeed have been omitted; the subpaena must 
have remained the ‘‘mean process’ until done away with by 
express words. 

It is, in form, a writ addressed by the sovereign, or the 
chief executive, not to a sheriff or other officer, but to the 
defendants named in a bill of complaint, thus: 

‘* The President of the United States to Mary Mchinley, 
John 5. Martin, Jesse S. Gray, greeting. We command 
you, and each of you, that you answer a bill of complaint 
exhibited against you by Stephen KE. Jones in our District 
Court, ete., and this you shall in no wise omit, under the 
penalty of, etc. Teste, ete.” It retains this form under the 
rules in equity. Hoffman, in his Chancery Practice, Vol. 1., 
page 113 (as quoted in Holcombe’s edition of Barton's Suit 
in Equity), says of this writ: ‘‘ No ministerial officer is em- 
ployed to execute it, but it may be served by a party or a 
stranger.” The old way of beginning an cjectment suit by 
serving a copy of the declaration on some tenant in posses 
sion is somewhat analogous; here also any private person 
might make the service, there being no precept addressed to 
an officer. 

Such was the practice which the rules in equity found in 
vogue in the Federal Courts, as it was also the practice then 
in many of the States. 

As the service of a subpeaena was the fit act of a private 
person, nay of the complainant himself, it could not be said 
to be the execution of ‘tthe laws of the United States.” The 
only man who is called Upon to execute the behest of the 


sovereign conveyed in a subpeena is the defendant himself, he 
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executes the law by answering the bill. The service of a 
subpcena could therefore never have been in the contempla- 
tion of Congress when it clothed the marshal, in 1795, with 
new powers, like those of the State sheriffs, to execute the 
national laws. Hence, when the rules of equity, in 1844, 
for the first time, made the service of subpcenas an official 
act, to be performed by the marshal, deputy marshal, or 
nominee of the court, avd not otherwise; this court had the 
right to tell the officer, in the words of Rule i3, that he must 
himself perform the act to which he undertakes to bear wit- 
ness, any thing in the act of 1795 seemingly to the contrary 
notwithstanding. 

The whole course of proceedure, under the act of August 
6, 1842, was so remodeled ‘‘as to insure justice and to avoid 
needless cost and delay.” The old process of contempt, 
with its many stages, which had to precede a decree fvo con- 
fesse, Was the cause of much cost and long delays; but to 
render such a decree, in the first instance, without the fullest 
assurance that the defendant had been notified would have 
been the height of injustice; hence the thirteenth and 
fifteenth rules were the necessary concomitants of the eight- 
eenth and nineteenth; hence, also, the imperative words 
‘‘and not otherwise. 

Look at the gross incongruity of a system of laws which 
undertakes to base a final judgment on a return like that 
which is before us. The rules of evidence shut out all hear- 
say on the smallest point that may arise at the trial of a cause. 
But it is here proposed to render judgment on the whole 
cause on the barest hearsay, namely—Hays, the bailiff, tells 
Crittenden, the marshal: ‘*[ have served this subpcena;”’ and 
therenpon Crittenden, the marshal, shoves this return into 
the clerk's office. ‘'T have served this subpcena,’’ means 
‘*the defendant confesses the whole complaint.’” But we 
have for this all important fact only the unsworn statement 
of J. C. Hays, a man wholly unknown to the Federal law. 
This return would, under the old practice, not have been 
sufficient even to justify an attachment for contempt. The 
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Kentucky law, which recognizes bailiffs specially deputed to 
serve a single writ, and which governs common law actions 
in the United States Court in Kentucky, guards the rights 
and interests of the defendant; for not only must the bailiff 
return his summons under oath, but he lays himself liable to 
a prosecution for perjury by making a false return. And it 
wil be found, on looking through the practice acts of other 
States, that all or nearly all of them agree with Kentucky in 
this respect. But who is J. C. Hays? How is he responsi 
ble, civilly or criminally, if his return be untrue? And in 
what way is Crittenden responsible for him ? 

The distinction between a process, which calls for the 
exercise of force, and the service of a notice, the returns on 
which requires nothing but truthfulness, is fully recognized 
by Judge Choate, in his decision 7 re kk. W. Gorgas, already 
quoted. In answer to the objection raised against the juris- 
diction of the admiralty court that ‘4. The process was not 
‘* served by the marshal or deputy marshal, but by one Tobey, 
‘‘and that therefore there was no scizure of the vessel, ete.,” 
he says, in referring to the alternative given in the first ad- 
miralty rule, of a person appointed by the court: 

‘* Undoubtedly, in such a case, the person so appointed 
‘‘would, by the rule, be required to do all that the marshal 
‘‘would otherwise be required to do under the process, not 
‘‘only to arrest the ship, but to keep it in custody, give the 
‘*notice required by the maritime, and make a return to the 
‘*court of the process in his own name.”’ 

Here is a distinct admission that a ‘‘third person” can 
neither serve nor return the monition, as far as this is a 
notice. 

In another passage of his opinion, page 468, Judge Choate 
Says: 

‘*The rule of the Supreme Court quoted above (the first 
‘‘rule in admiralty) does not, in my judgment, have any ref- 
‘‘erence whatever to the regulation of what a marshal must 
‘*do personally, or what he may do through an agent or 
‘* special deputy.” 
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Neither does the 15th rule in equity. But the 13th rule 
does. It says distinctly that the delivery of the process must 
be made by the officer serving the same. 

Again, Judge Choate says that the common law principle 
by which, in Hunt v. Burrel, 5 Johns., 137, ‘‘a deputy 
‘sheriff can appoint a bailiff, 2 the absence of restrictive rules 
‘* or statutes, must apply to the marshal or deputy marshal of 
‘*the United States." And he is perfectly right. But we 
are in the presence of a restrictive statute in Kentucky; which, 
indeed, allows the bailiff to serve the summons, but requires 
him to make the return under oath. 

Two cases from the Colorado District Court, reported in 
12th Federal Reporter (both against one Chaves), are cited 
against us. Both of them are ill reported; that is, the facts 
do not fully appear. But as far as I can make them out, the 
process 7% a common law suet had been returned as served by 
some one who subscribed himself as ‘‘deputy marshal,’’ not 
as a special bailiff, and the attempt was made by the defend- 
ant to show from the outside that such person was not a 
deputy, not being sworn. He was, of course, met by the 
ordinary maxim about the validity of the acts of de facto 
officers. Certainly the Colorado District Judge would not 
undertake to revoke the 15th rule in equity, made by the 
Supreme Court, by holding that any special bailiff is a deputy 
marshal, and that thus the necessity for the appointment by 
the court can never arise. 

A decision of Judge Ballard’s is also cited: United States, 
ex rel, vs. the Jailer of Fayette County. That was the attempt, 
on habeas corpus, to release a prisoner, taken under a warrant 
from a United States Commissioner, because the warrant was 
executed by a special bailiff. This is one of the acts which, 
in the very nature of things, a marshal must often perform 
through a third person, and falls clearly within the distinction 
drawn by Judge Choate in the Gorgas case. No judgment is 
to be based on the unsworn statement of this special bailiff. 
The defendant ought to have been arrested, and he was; this 
is best proved by his being in jail. 
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That the provision of the fifteenth rule, by which the 
judge may appoint a fit person to serve a subpana, is nota 
dead letter, I know best from an answer which the Hon. 
Wm. J. Wallace, of the New York Circuit, was kind enough 
to make to an inquiry which I addressed to him on the 
subject: 


‘*DEAR SiR: I do not recall any decision of mine bearing 
‘‘on the question you suggest. I have appointed persons 
‘*specially in certain cases to serve process in chancery 
‘*causes, but the rule expressly authorizes that to be done. 


‘* [Signed] WM. J. WALLACE. 
‘«Syracuse, Aug. 18, 1891.” 


If the course adopted in this case was lawful, the judge 
should and would never have been troubled about such ap- 
pointments. 


THE RESULT. 
We have established the following propositions : 


1. That a subpaena can be served only by a marshal, 
deputy marshal, or appointee of the court. Rule 15. 

2. That a man deputed to serve one process ts not a 
deputy marshal within the meaning of Rule 15, of ‘* /z 7 
Gorgas,”’ 10 Benedict, and of Sec. 27 of the Judiciary Act. 

3. That whatever work in the service of process an officer 
may perform through an unofficial person, he must deliver a 
subpeena in chancery in person. Sce Rule 13, and see opin- 
lon ** /2 ve Gorgas” as to ‘ceiving notice.’ 

4. That the service made by the bailiff can gain no force 
from the State Law, being unsworn, (Ky. Code of Practice, 
See. 47) Lloyd aw MeCawley, 14 B. M., 553. 

It follows that the service of process in this case ts de- 
fective; that the subpeana has not been served on John 5S. 
Martin, and that the pretended deeree against him was null 
and void. 
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Having established that the return of the process was 
wholly unauthorized, we have but little to add in order to 
show our right to treat the decree and decretal sale as void. 
In fact, in the court below, counsel for the defense took such 
a consequence for granted. We will, however, shortly state 
the authorities on this branch of the case. 

The foremost among these authorities is Galpin 7. Page, 
18 Wall., 366, where the court lays down the rule that a de- 
cree based upon defective service may be collaterally attacked 
as void, and says further: 


‘¢Presumptions are only indulged to supply the absence 
‘‘of evidence or averments respecting the facts presumed. 
‘¢*They have no place for consideration when the evidence is 
‘disclosed, or the averment is made. When, therefore, the 
‘*record states the evidence or makes an averment with ref- 
‘‘erence to a jurisdictional fact, it will be understood to speak 
‘*the truth on that point, and it will not be presumed that 
‘*there was other or different evidence respecting the fact, or 
‘*that the facts were otherwise than averred. If, for ex- 
‘‘ample, it appears from the return of the officer, or the 
‘* proof of service contained in the record, that the summons 
‘‘was served at a particular place, and there is no averment 
‘Sof any other service, it will not be presumed that service 
‘‘was also made at another and different place; or, if it ap- 
‘‘pears in like manner that the service was made upon a 
‘*person other than the defendant, it will not be presumed, 
‘‘in the silence of the record, that it was made on the de- 
‘‘fendant also. Were not this so, 2 would never be possible 
‘*to attack collaterally the judgment of a Superior Court, 
‘although a want of jurisdiction might be apparent on its 
“face.” 

The decision in this case and in Pennoyer 7. Neff are too 
well known to require further remark. Applegate 7. Lex- 
invton & Carter Co. Mining Co. (from this court), in 117 U. 
S., recognizes these principles fully. 

Still stronger is the language of the Supreme Court of the 
United States in Williamson 7. Berry, 8 Howard, 540: 


ee 
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‘*But it is an equally well settled rule in jurisprudence 
‘*that the jurisdiction of any court exercising authority over 
‘*a subject may be inquired into in every other court when 
‘the proceedings in the former are relied upon, and brought 
‘*before the latter, by a party claiming the benefit of such 
‘* proceedings.’ 


But as lands in Kentucky are affected by the void decree, 
the law and precedents of Kentucky must be of great weight 
in determining the case. It is found in Knott 7. Jarboe, 1 
Metc., 507, where a sheriff, acting as administrator of an 
estate, had served the summons in his action against debtors 
to the estate himself, instead of giving it to the coroner, and 
a judgment by default rendered on such unlawful service was 
attacked as void. In the suit assailing the judgment, it seemed 
to be admitted that the copies of summons had been actually 
delivered, and that the defendant had knowlege of the pend- 
ency of the suit. Says the court: ‘* There was, then, no 
‘*legal or valid service of process upon the appellant, and it 
‘results, as a legal consequence, that the judgment was, as to 
‘him, a nullity, and he was no more bound or concluded by 
‘it than if a notice of the commencement of the suit had 
‘*been served upon him by a private person, having no color 
‘* of official authority.”’ 

That is, where a private person does actually deliver a 
copy of the summons so that the defendant has knowledge of 
the pendency of the suit, still the judgment rendered by de- 
fault is void. ‘* Knowledge ”’ is not ‘‘ notice.” 

We have already referred to Lloyd’s adm’r v7. Macauley’s 
adm'r, 14 B. M., 540. Here a sale made under a decree was 
set aside because a bailiff had not sworn to his return. Sales 
under decrees were also disregarded as void in Cox v. Story, 
80 Ky., 64, and Cheatham v. Whitman, 86 Ky., 614, because 
the decree was based upon defective service upon infants ; in 
the former case, a defective service of an order of revivor. 
In all these cases the land attempted to be sold under the ob- 
jectionable decrees was recovered back ; the title did not pass 
under the attempted sales. 
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Under the laws of the United States the return of the 
subpcena in the case before us was defective, and the decree 
rendered upon it was void, and both under the law of the 
United States and under the law of Kentucky a sale under 
such a decree confers no title. 

I therefore ask a reversal of the decree by which the ap- 
pellant’s bill was dismissed. 

Respectfully submitted, 
LEWIS N. DEMBITZ, 
for Appellant. 


N. B.—Appellee carefully avoids all reference to rule XIII. 
regulating the mode of serving subpcenas. Also avoids all ref- 
erence to the fact that the Kentucky Code of Practice of 1876, 
in force in 1879, repeals the General Statutes of 1873. 

We answer to point I. that the clear import of the return ts 
that it was made by the bailiff. 

This court will not construe the return against its obvious 
meaning, 


L. N. DEMBITZ, for Appellant. 
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Rules in Ikquityv, 7, 63, 05, 85, To. 

Rev. Stat. U.LS., sections 788, 780-782, 732, 913. 
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In the Supreme Court of the United States. 


JOHN S. MARTIN, Appellant. 
'S. 


JESSE S. GRAY, Appellee. 


IBRIEFF FOR APPELLEE. 


The appellant seeks to avoid a sale of land made under a deeree 
of the U. 5S. Circuit Court, District of Kentucky, in 187g, upon 
the ground that the service of the subpcena upon him was void. 
This suit was commenced cleven years after the sale. The 
plaintiff was, during this time, under no disability. The 
bill contains but one averment attacking the service of the 
subpcena. It is singular in its form, in view of the fact that 
one of the arguments of counsel attacking the return upon the 
subpeena is that the special deputy, or bailiff, who was appointed 
to serve the subpcena made no affidavit of his action. This is 
the averment: ‘‘ Nor was there any service of the subpceena 
upon him otherwise than the following return appears upon the 
subpeena issued in said cause and which is on file with the 
papers thereof: ‘J.C. Hays, 5. H. C., is hereby appointed 
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special bailiff to execute the within subpoena on J. 5. Martin 
and Mary A. Martin, February 13, 1878. 
“RH. CREPTENDEN, (. 8S. Jlarshal. 
“+ Executed the within subpaena on |. S. Martin and Mary 
A. Martin by delivering a copy to cach in person. February 
i4, 1878. **R. H. CRITTENDEN, (. S. \arshai. 
“]. CL. TLAYS, Special Bail.’ 


Tue Birt is DEFECTIVE. 

There ts no allegation that the service was made by J. C. 
Ilayvs, special bailiff, and none that if so executed the special 
bailitf had no legal authority nor that he made no affidavit of 
his action. There is no allegation that the return upon the 
subpeena was made by the special bailiff and not by the Marshal 
of the court. 

The return is susceptible of being, taken as made by the Mar- 
shal, and, as all averments are construed against the pleader, 
in the absence of allegation that it was not so made the court 
must take the bill to mean that the subpeena was served by the 
Marshal. There is no objection made to the form of the 
return. 


If this view of the bill is correct there is no equity in it. 


If. 


Tite SERVICE ts Goop, iv MApr py Tlays, SvectAL BaAILirr. 

\ cursory examination of the powers and authority of the 
Marshal is necessary at this point in the argument. 

Section 776, Revised Statutes United States, provides for the 
appointment of a Marshal in each district. Section 780 author- 


izes him to appoint any number of deputies he may desire, and 


there being nothing in the statute to restrain his power in that 
respect, they may be appointed with general or special author- 
ity. The appointment may be made without any other formal- 
ity than the taking of a prescribed oath before the District 
Judge, or before any Judge of the State Court, Justice of the 
Vcace or Notary Public, if the deputy resides more than twenty 
miles from the place where the District Judge resides, or may be, 
at the time of appointment. (Sec. 752.) It is not required that 
the appointment be entered of record, or that the assent of the 
court should be given thereto, although, by Section 780, the 
deputy may be removed by the District or Circuit Judge at 
pleasure. With the exception of these statutory provisions the 
power of deputing the office of Marshal is practically without 
limit, and is governed by the common law rules applicable to 
such offices. 

Section 787 gives the Marshal the power to execute mesne 
and tinal process. It is in these words: 

‘Secrion 787. It shail be the duty of the Marshal of each 
district to attend the district and circuit courts when sitting 
therein, and to execute, throughout the district, all lawful pre- 
cepts directed to him, and issued under the authority of the 
United States; and he shall have power to command all neces- 
sary assistance in the execution of his duty.” 

Section 788 is in these words: 

‘*The Marshals and their deputies shall have, in cach State, 
the same powers, in executing the laws of the United States, 
as the Sheriffs and their deputies in such State may have, by 
law, in executing the laws thereof.” 

These two sections apply to entirely different subject matter. 
The first is a general authority to the Marshal to execute all 
precepts of the court directed to him and issued under the 
authority of the United States. This embraces subpcenas, 
capias, executions, injunctions; in a word,all the process of the 
Federal Courts, mesve and final. It is as comprehensive in 


this regard as language could make tt, and needs no aid from 
any other section. 

Section 788, on the other hand, has no application to the 
service of process, but was intended by a comprehensive grant 
of authority to clothe the Marshal with all other powers which the 
Sheriff of a county has under State law, such as power (in 
cases of Federal jurisdiction) to summon a fesse comitatus ; to 
read the riot act in cases of a riot; to order the military to fire 
on a mob about to destroy government property; to act on 
proper occasions as a peace officer; to make arrests in certain 
specified cases without a warrant; to break an outer door in 
executing criminal process, etc.. ete. 

This seems too plain for argument. The execution of a 
subpoena in chancery is not the execution of a law of the 
United States. The broadest and most liberal construction 
can not give it this meaning, and certainly liberality of con- 
struction 1s not needed to clothe the Marshal with the most 
ample authority to perform all the duties incident to his office 
relating to the service of process. 

Supposing, therefore, for the sake of the argument, that it 
appears that the service ef the subpaena was by Hays as a special 
deputy appointed by the Marshal with authority only to serve 


this particular writ—why ts not the service good? The only 


requirement to make the service formal and absolutely regular 


is that Hays, before serving the subpeena, took the oath re- 
quired by Section 782. The argument on the other side is 
based on the assumption that he failed to do what the law re- 
quired him to do, and that if he so failed, the service was void. 
This is not only a reversal of the maxim omnia presumuntur rite 
et solemniter esse acta, but the deduction is unsound if the pre 
mise be admitted. 

The subpeena was returned by the Marshal and the Court acted 
on the service. When the return is attacked collaterally every 


presumption (especially after the lapse of so many years) must 
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be indulged in its favor. There is no possible way in which the 
oath of office, whether taken before the District Judge, or be- 
fore some of the other officers mentioned in Section 782, could 
appear in this record. .\nd the Judge who rendered the decree 
must be presumed to have known and to have performed his 
duty with reference to the service. That Hays must have 
taken the oath of office is as much to be presumed in a collat- 
eral attack, as that Crittenden, the Marshal, qualified. They 
were both public officers de jure or de facto, and the same pre- 
sumption exists as to the validity of their official acts. 

If there was ever a case for the application of the maxim, 
omnia presumuntiy rite esse acta, this seems to be one. The 
actual service of the subpeena is not denied, notice of the 
pendency of the action is not denicd. The complainant allows 
another, for cleven vears, to enjoy the rents and profits of the 
property in dispute,and his only plea when he comes into court 
is that it does not appear from this record that Hays, the 
special deputy appointed to serve the subpaena, was sworn. 

The value of judicial proceedings is of too great interest to the 
country at large to allow them to be set aside on so trivial a 
claim. 

But the failure of Hays to take the oath of office, if he did 
not in fact take it, was immaterial. The mere taking of the 
oath of office, although the proper and formal mode of induc. 
tion into office, is not indispensable to the validity of the acts 
of the officer. In Farmers’ Bank vs. Chester, 6 Hump. (Tenn.), 
458, the clerk appointed a deputy who acted without taking the 
oath of office. This deputy took the acknowledgment of a 
deed, the registration of which was attacked on this ground, 
The court held the acknowledyment good, although the statute 
authorized acknowledgments to be taken by deputies ‘* legally 
appointed.”” Similar principles are declared in) Sharp vs. 
Thompson, 100 Ul, 447; Coles County vs. Allison, 23 Th, 


137; Douglass vs. Neil, 7 Hleisk (lenn.), 438; Seudant vs. 


Wadhams, 460 Conn., 218; Gunn vs. Tackct, 67 Ga., 72 
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State vs. Perkins, 4 Zab., 409; McBee vs. Hake, 2 Speers 
(Ss. C.), 138; Knight vs. Wells, Lutw., 508; Dows vs. Irving- 
ton, 13 Abb. N. C. (N. Y.). 162; People vs. Collins, 7 Johns, 
354: Horton vs. Parsons, 37 Haw., 42. 

Indeed, the ftatlure to observe the tormalities required) by 
statute or the common law in the deputation of an office has 
never been held material. Offices which are deputable may be 
filled in the most informal way, and the acts of the deputy are 
vood as to third persons. This has been the law from the 
earliest times. In Lord Dacre’s case, 1 Leon., 228, the servant 
of the stewart of a manor held the manorial court without any 
authority of record, and his acts were held good as to third per- 
sons; and in Leake vo Howell, Cro. Eliz.. 533, the deputy of a 
deputy was held to be a good officer de /acfo ; and in Harris v. 
Jays, Cro. Eliz... 699, a deputy was appointed to hold a manor- 
ial court by persons who had no authority to appoint him, and 
his acts were held valid in admitting copy holders against all 
but the crown; and Lord Holt decided, in Parker v. Kett (1 Lord 
Raymond, 658) that aceputy of a deputy was a good steward de 
facto in a manorial court; and in Kex v. Bedford Level, 6 East, 
356, Lord Ellenborough held the act of a deputy after the death 
of his principal and before the fact of death became notorious, 
valid. .And in Parker vs. Baker, 8 Paige, 428, where the Gov- 
ernor appointed an officer without the authority to do so, thie 
acts of the officer de facto were held vaiid. Cases could-be mul- 
tiplied almost indefinitely, but those cited will suffice. The 
whole doctrine of this branch of the jaw is most ably discussed in 
State v. Carroll, 38 Conn., 44g, to which the Court ts referred. 

We conclude, therctore, (1) that the Marshal had authority 
to appoint Haysa special deputy; (2) that Hays, having accept- 
ed the appointment and made service of the subpeena, he must 
be presumed to have taken the oath of office, and that he was, 


therefore, a deputy tle pure. (2%) Dut at the exws is thrown on the 
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defendant to show that he qualified, then that the qualification 
Was immatertal because he was a good deputy de facta, and his 


act binding on the public. 


II. 


THe RETURN Is SUFFICIENT. 

Nor is there, as we believe, any equity in the bill if the re- 
turn upon the subpeena be taken to have been made by the 
special bailitjand the fifteenth rule in equity be construed in con 
nection with Section 788, Revised Statutes of the United States, 
which gives the Marshal in cach State the same powers in exe- 
cuting the laws of the United States as the Sheriffs have by law 
in executing the laws of the State. 

by the statute in Kentucky in force when Section 788, 
United States Revised Statutes, became a law, a Sheriff might 
by writing empower any person to execute an original or mesne 
process. The person so appointed was required to indorse his 
action on the instrument empowering him. The indorsement 
thus made was given the same validity and effect in law as if 
made by the Sheriff himself. 

In this case the U.S. Marshal, by writing on the subpeaena, 
empowered J. C. Hays, S. H. C., to execute the subpaena. If 
the return is to be taken as having been made by J. C. Hays, 
Ss. H. C., then he indorsed his action on the instrument em- 
powering him. This would scem to be entirely regular. But 
the counsel for appellant claims that as no, affidavit is attached 
to the subpcaena the indorsement is of no effect. Waiving the 
defective pleading upon this point, we maintain that the ab- 
sence of the affidavit is immaterial. The provisions of the 
(;seneral Statutes of Kentucky above referred to are as follows: 

(;eneral Statutes, Chapter 100, Section 7: **.\ Sheriff may 
by writing empower any person to execute an original or mesne 


process. The person so appointed shall indorse his action on 
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the instrument empowering him, and shall make affidavit to the 
truth of the indorscment and attach the same to the process and 
deliver the indorsement and athidavit to tae Sheritt or lis deputy. 
to be returned to the proper office. The indorsement made as 
above directed shall have the same validity and eficet in law as 
it made by the Sheri! 

An analysis ot these provisions of the Kentucky Statutes 
shows that the person empowered by the Shertth to serve the 
process alter performing that duty ts required to do tour things, 
Phe statute SAVS that 

I. tle shall indorse his action on the instrument empowecer- 
me tim 

>, He shall make athdavit to the truth of indorsement. 

s. Tle shall attach the affidavit to the process. 
1. Ele shall deliver the tndorsement and the athdavit to the 
| the proper office. 

What is it that gives ctteet to the return of the special bailitf? 


he statute answers the question: ** The tindeorsement made as 
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If the construction of Rule NV. contended for by counse! for 
appellant be correct, a subpaena can only be served by the 
Marshal, by a Deputy Marshal regularly appointed, sworn and 
approved, or by a person appointed by the court. The con- 
tention is that the Marshal can not delegate his authority to 
serve process to a special deputy appointed for that purpose. 
It is admitted that by the old chancery practice that no strictness 
was required in bringing to the defendant notice of the filing of 
the bill against him, vet, without any reason for greater tech- 
nical construction, it is maintained that the Equity Rule ts 
to be taken literally, while in common law cases and admiralty 
proceedings the Marshal may, without express authority, dele- 
eate his authority to a special deputy. It seems to us that a 
liberal construction of the Equity Rule would be more in ac- 
cordance with reason. Much stress is laid upon that part of 
Rule NV. which provides for the appointment, by the court, of 
some person, other than the Marshal or his deputy, to serve the 
subpaena. The rule follows Section g22, U.S. Revised Statutes, 
which is in these words: ‘* When the Marshal or his deputy 
is a party in any cause, the writ and precepts therein shall be 
directed to such disinterested persons as the court, or any 
justice or judge thereof may appoint, and the person so ap- 
pointed may execute and return them.” 

MEANING OF WORDS ‘* NOT OTITERWISE IN RULE XV. 

Phe first admiralty rule is nearly in the language of the stat- 
ute. The effort of counsel to give to the words ‘‘ and not 
otherwise an effect to limit the persons who may serve the 
process of subpecna to the Marshal. his deputy with full powers, 
or a person appointed by the Court, is well answered by the 


opinion of the District Judge found in the transcript. Tle says: 


Peo ster sretenens 
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‘* Much stress is put upon the words * and not otherwise © in the 
fitteenth rule, but these words can not be construed as |imiting 
the powers of the Marshal as to the appointment. of his depu- 
ties, but rather that persons not having any authority as Mar- 
shal or from him, should not execute the subparna except he be 
appointed by the court for that purpose. It was then the habit 
in some of the States to have the sebpaena out of chancery to 
be executed by any person without any appointment or author- 
ization. This was the fact in Maryland, and New Jersey (1 
Bland, 29, 132; 1 Green Chy, 309), and in Kentucky such 
service was good if proven by proper affidavit. (2 Bibb, 93.)"’ 

The question presented by this record has not been before the 
Supreme Court, but the Circuit and District Courts have, so far 
as we can find, never had any difference of opinion as to the 
power of the Marshal to appoint a special deputy to serve 
process. The practice to make such appointments seems to 
have prevailed in several of the circuits, and the right so to do 
has been adjudicated a number of times in reported cases. We 
have not found that it has been expressly held that a subpaena 
in an equity case can be served by a special bailiff or deputy, 
but a speciai deputy to make an arrest has been held to be an 
officer, and a special deputy to seize a ship has been held to 
have all the powers of a Marshal inthe matter. The argument 
that supports these delegations of power by the Marshal also 
sustains the appointment of a special deputy to serve the sub- 
peena in equity. 

By the common law there was no limit upon the power of 
sheriffs, who are but Marshals of the common law courts, to 
appoint deputies, and without express authority the Marshals 
of the United States Courts would have from the nature of 
their office the duty of serving the writs and other precepts of 
the courts. by the judiciary act of 178g such was made the 
duty of the Marshal, g Peters, 603. Unless there were limita- 


tion by statute upon his right, the Marshal would have the 


same right to appoint special deputies that a Sheriff has, be- 
cause the same reasons exist for his having such power as enist for 
the Sheriff having it. The duties cach has to perform require 
the aid of many men, and when a man has been designated by 
either for a special duty he is to that extent a deputy. The 
deputies who have all the powers of the Marshal are required 
by law to be sworn by the court, or some other officer in cer- 
tain cases; but special deputies whose powers are limited to 
the special duty are not. The deputy not sworn may perform 
duties of the offiee. We ask to submit to the court references 
to decisions of Circuit and District Courts which show the 
practice and the reasons for its support. 

Wintermute vs. Smith, 1 Bond, 210. Subpena served by 
Dolph, claiming to be Deputy Marshal. 

JepcGe Boxnp.—*' It is alleged that he is not a deputy. [tts 
proved that he was regularly appointed by the late Marshal 
and duly sworn as a deputy, but no return was made by the 
Marshal to the District Judge of the appointment of Dolph as a 
deputy. This omission would not affect the legality of the 
service. 

United States vs. Jailer af lhayvette County, 2 AM YU. S&S 
Keports, 272. ine of the questions was whether or not the 
Marshal had authority to appoint a bailiff. 

Junge BaLtarp.—'t The authority to appoint a special bail- 
iff to execute a particular process is recognized by all the 
authorities as appertaining to the Sheritl, Watson Sheritts, 35; 
Tomlin Law Dic., title bailiff; Hunt vs. Burrell, 5 Johns, 137 
Sergeant Court of Appeals vs. George, 5 Litt., Ige. 

‘There are several acts of Congress which expressly recog: 
nize this authority as belonging to the Marshal. 

‘It has been exercised by the Marshal of this district: with 
out question, as far as | know, since the establishment of the 
court, and such, | understand, is the common practice through- 


out the United States, Conklin’s ‘Treatise, 338. But what ts 
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entirely conclusive of the question 1s that Section 7 of the act 
of Congress of July 2g, 1801, provides that the Marshals of the 
several districts of the United States shall have the same powers 
im executing original and mesne process that Sheriffs may have, 
ete., and the laws of this State (Nentucky) expressly provide 
thata ‘Sheriff may, by writing, empower any person to execute 


= * 


a) 


an original or mesne process, 2 Kev. Stat. 340. 


ie) 


/n re Crittenden, 2 Flippin, 212. JupGe BALLARD.—* When 
the bailiff is appointed and engaged in the performance of the 
act authorized he is the deputy ef the Marshal, not the general 
deputy, it is true, but the special deputy. Ile is deputized by 
the Marshal to doa particular thing and ts, therefore, in fact, 
as well as in law, a deputy. 

The Tug Kk. W. Gorgas, 10 Benedict, 460: 

Objection was made to jurisdiction of court because the 
process Was not served by the Marshal or a Deputy Marshal, 
but by one Tobey, who it was claimed had no authority to serve 
it, and that therefore there was no seizure of the vessel so as to 
give the court jurisdiction. 

Jupce Cnuoatre.—** The objection to the jurisdiction chiefly 
urged is that the Marshal can not depute a person who is not a 
deputy to serve a process directed to him to serve. That the 
rule of the Supreme Court now in question has not been under- 
stood, or construcd, as restricting the Marshal, or Deputy Mar- 
shal, to a personal performance of this particular duty of arrest- 
ing a vessel, or other act in pursuance of process for the seizure 
of property, is sufficiently shown by the uniform practice of 
deputing to particular persons, not regular deputies, the execu- 
tion of such process as well since the promulgation of this rule 
in 1844, as before that time. This rule is to have the same 
construction with the statutes whose meaning it was designed 
to express and embody in the form of a rule, and the words 
in which the rule ts framed do not express nor indicate any 


intention to preseribe a new or more limited mode of perform- 


ing the official duties referred to, or any ditferent manner of 
executing process from that recognized by the familiar decis- 
ions of the courts as a proper and lawful mode of service by 
such an executive officer. The rule of the Supreme Court 
does not, in my judgment, have any reference whatever to the 
regulation of what a Marshal must do personally, or what he 
may do through an agent or special deputy, and, so far as the 
part of the rule making it imperative on the Marshal or his 
deputy to serve all process issuing out of the courts of the 
United States is concerned, it follows what is the clear implica- 
tion of the Statutes of the United States then existing, and be- 
fore the rule was made, the Supreme Court declared this to 
be the duty of the Marshal. (Ins. Co. vs. Adams, 9 Peters, 603.) 

That part providing for the special appointment by the court 
of a person to serve the process in case the Marshal or his 
deputy is a party to the case, is also taken directly from an 
existing statute. (Stat. 1789, Ch. 20. Sec. 28.)"’ 

Hyman vs. Chales, 12 Federal Reporter, 855. | 
L. S. Circuit Court, District Colorado. | 

Hater, D. J.—Defendants move to quash the Marshal's re- 
turn to the summons on the ground that the person who served 
the summons was specially appointed a deputy to serve it, and 
that it does not appear that such person had taken the oath of 
office, as required by the statute, in relation to the appointment 
of deputies. 

Section 788, U.S. Revised Statute, is referred to: ‘* It appears 
that under the laws of the State a Sheriff may appoint a person 
to perform a special service, such as serving a particular writ, 
and no reason ts perceived for saying that a Marshal, under this 
section, may not have the same authority. Upon general princi- 
ples, however, if the Marshal may appoint deputies to perform 
all services, he may appoint one to perform a particular service, 
and whether that person has taken an oath of office, as pre- 


scribed, is not a question for the person who may be affected by 
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the duty to be performed. It may be a question which can be 
raised by the Marshal himself as to whether the deputy is prop- 
erly in his place, but as to the service which he has to perform 
he is an officer de facto, if no more. It does.not lie with the 
person who may be summoned to dispute his authority for that 
reason.” 

See United States vs. Harden, g Hughes 463, where Dick, D. 
J. gives effect to Section 788. 

\We do not, of course, refer to these decisions as authorities for 
‘the guidance of this Court, but they are useful in showing a 
settled practice in the Circuit and District Courts, applied 
doubtless in hundreds of cases. 

The rule of practice thus established we submit is altogether 
reasonable. The argument of counsel for appellants refines to 
such an extent that the XV. Equity Rule would under such 
construction become an exceedingly narrow one and seriously 
interfere with the business of the Circuit Courts. 

Prior to the adoption of that rule a subpoena in Chancery 
might be served by any one. The object of its adoption was to 
require that the service should have an official character. It 
was accordingly provided that the service should be made by 
the Marshal or his deputies, or by some other person appointed 
for that purpose by the Court, and not otherwise. The rule, 
therefore, was intended to limit the persons by whom the ser- 
vice might be made to the Marshal (in person or by deputy) and 
toa person selected by the Court. It was no part of its purpose 
to regulate the wode of service by the Marshal. It left him, as 
to the manner of service by himself and his deputies, under the 
common law of the State so far as the same was unchanged by 
statute. It was not the intention of the Court in adopting the 
rule to hamper or restrict him in the appointment or selection 
of subordinates to perform his duties. No Marshal can perform 
all his duties in person, and it is essential to the prompt and 
orderly administration of justice that his selection of subordi- 


| 
15 


nates should be left free and unrestrained. The words ‘ xof 
otherwise’ in the rule have no restrictive effect on the Marshal 
and do not have any application whatever to the manner in 
which he may make the service. 

The rule, therefore, leaves the question of the validity of the 
act of the Marshal by a deputy to be determined, not by it, but 
by the general law. If the question was whether an individual, 
deriving no authority whatever from the Marshal, could serve a 
subperna in chancery, then the restrictive words of the rule 
would control, but upon the question whether there has or has 
not been a valid deputation of the office by the Marshal, they 
have no relevancy whatever. 

B. bk. BUCKNER, 
JAMES S. PIRTLE, 
( ounsel for Appellee. 
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“ li the Supreme Court of Utah Territory. January Term, 
1SSS. 

D.P. Tarrry, Plaintit? and Respondent, ) 

Us. . 


Deseret Save Comraxy,a Corporation, Defendant and Appellant. ) 
Transeript. 
P. J, Willams, attorney for appellant. 
CLS. Varian, attorney for respondent. 
Miled this 15 day of January, 1SSS. 


e. T. SPRAGUE, 
('/, rb Supre reeé f out. 


| In the Tirst Distriet Court, Territory of Utah, County of 
Weber. 
D. P. Tarvrty, Plaintiff, 


is 


Deseret Sart Company, a Corporation, Defendant. J 


Complaining of defendant, the plaintiff above named alleges— 

That the defendant at all the times hereinafter mentioned was 
and now is a corporation, organized and existing under the laws of 
the Territory of Utah. 

That ever since the first day of August, A. D. 1885, the plaintifl 
Was and now is seized as of fee and entitled to the possession of the 
following-deseribed lands and premises, situated in the county of 
Box Ilder and Territory of Utah, to wit: 

Northwest quarter of fractional section nine (9), in township 
eleven (11) north, range nine (9) west, Salt Lake base and meridian, 
and the northeast quarter and the southwest quarter of said section, 
In part covered with water, in all three hundred and eighty acres, 
more or less. 

That thereafter, on said day, the defendant unlawfully entered 
Into possession of said lands and premises and ever since has un- 

lawfully withheld and now unlawfully withholds the posses- 
2 sion thereof from this plaintiff, to his damage in the sum of 
two thousand dollars. 

That the value of the rents, issues, and profits of said lands and 
premises is one thousand dollars per month from said first day of 
August, A. D. 1885, 

The defendant has not paid said damages, rents, issues, and profits, 
nor any part thereof, although requested so to do. 

Wherefore plaintiff demands judgment against defendant— 

lor the recovery of the possession of said lands and premises ; 

lor the sum of two thousand dollars damages and the sum of 
twenty-tive hundred dollars rents and profits, and at the rate of one 
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2 THE DESERET SALT COMPANY Vs. PD. PP. TARPEY. 
thousand dollars per month from date hereof, together with his 
costs of suit. 

DICKSON & VARIAN, 


Afforneys for Plaintiff. 
(Duly verified.) 


Endorsed: Title of court and cause. Complaint. Ejectment. 
Filed Oetober 17th, 1855. A. C. Emerson, clerk. Dickson & Va- 
rian, attorneys for plaintiff. 


(LVitle of court and cause.) 


And now comes the said defendant, by the undersigned, its attor- 
-neys, and for answer to the complaint of the plaintiff on file herein, 
according to its information and belief, denies that ever since the 
first day of August, A. D. 1885, or at or during any other period, the 
plaintiff was or that he now is seized as of fee or otherwise or enti- 
tled to the possession of the lands and premises mentioned and de- 
scribed in said complaint or any part thereof. 

Denies that this defendant at the said or any time unlawfully en- 
tered into the possession of the said lands and premises, or any part 
thereof, or that it has ever since said date or at any time unlawfully 
withheld or that it now unlawfully withholds the possession thereof 
from the said plaintiff, to his damage in the sum of two thousand 
dollars or any other sum. 

And this detendant further denies that the value of the rents, 

Issues, and profits of said lands and premises is one thousand 
o dollars per month, or any other sum whatever, from the said 

first day of August, A. D. 1885, or from any other date or 
time. 

Wherefore the said defendant prays to be hence dismissed with 
Its costs herein 

WILLIAMS & YOUNG, 
Attorneys for Defendant. 


(Duly veritied.) 


Endorsed: Tithe of court and cause. Answer. Filed December 
12th, ISs6. A.C. Emerson, clerk. Reeeived a copy of the within 
this 12th day of December, 1885. Dickson & Varian, attorneys for 
plaintiff Williams & Young, attorneys for defendant 


(Title of court and Cuuse. } 
| verdict. 


We, the jury empaneled in the above-entitled cause, do find for 
the plaintiff, and that he do reeover from the defendant the posses- 
sion of the lands deseribed in the complaint, together with damages 
for the use and occupation of the premises from August Ist, 18385, 
In the sum of (8500.00) tive hundred dollars to date. 

W. W. FUNGE, Foreman. 

Filed October 26th, 1887. 


THE DESERET SALT COMPANY VS. oD oP TARPEY ” 
(Title of court and cause.) 
Judgment on Verdict in Open Court. 


Twesty-sixti Day or Ocroner, A. D. 1887. 

This action came on regularly for trial. Thesaid parties appeared 
by their attorneys, C. 5. Varian, counsel for plaintitl, and PL lL. Wil- 
liams, for defendant. A jury of twelve persons was regularly em- 
paneled and sworn to try said action. Witnesses on the part of 
plaintiff! and defendant were sworn and examined. After hearing 

the evidence, the arguments of counsel, and instructions of 
I the court the jury retired to consider of their verdict, and sub- 

sequently returned into court, and, being called, answered to 
their names and on their oaths say: “We, the jury empaneled in 
the above-entitled cause, do find for the plaintiff and that he do re- 
cover from defendant the possession of the lands deseribed in the 
complaint, together with damages for the use and oecupation of the 
premises from August Ist, 1585, in the sum of ($500.00) tive hun- 
dred dollars to date. W. W. Funge, foreman.” 

Wherefore, by virtue of the law and by reason of the premises 
aforesaid, itis ordered, adjudged, and decreed that said plaintiff, 
D. P. Tarpey, do have and recover from said defendant, The Deseret 
Salt Company, the following-described lands, to wit: Northwest 
quarter of fractional section nine (9), in tawnship eleven (11) north, 
range nine (9) west, Salt Lake base and meridian, and the northeast 
quarter and the southwest quarter of said section, in’ part covered, 
with water, in all three hundred and eighty acres, more or less ; to- 
gether with damages for the use and occupation of the premises 
from August Ist, 1555, in the sum of ($500.00) five hundred dollars 
to date, and costs and disbursements Incurred in this action amount- 
ing to the sum of — dollars. 


(Title of court and cause.) 


To CLS. Varian, Esq., attorney for plaimtill 

You are hereby notified that the said defendant will move the 
court to vacate and set aside the verdict and judgment in the above 
case and grant a uew trial therein upon the following grounds, to 
Wit: 


I irst. 
[nsutlicieney of the evidence to Justify the verdict 
Second. 
Said verdict and judgment are against law 
Third 


Error in law occurring at the trial and excepted to by the de. 
fendant. 
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THE DESERET SALT COMPANY Vs. Do P. TARPEY. 
D The said motion will be made upon a statement of the case 


to be hereafter prepared, 
Nov. oth, 1587. 
lL. WILLDTAMS, 
Attorney for Defendaat. 


Isndorsed. 


Copy received this oth day of November, 1857. 
CLs. VARTAN, 
lftorney for Plainteiy. 


hiled November oth, 1887. 


IH. Ht. IENDERSON, Clerk 


(Title of court and cause.) 


Statement on Motion of the Above-Named Defendant for a New Trial, 
and to he {sed (ts and Constitute ‘t Stith hile nf Or Appeal from thee inal 
Judgment in the Above- Entitled .letion. 


Said cause came on regularly tor trial in said district court and 
was tried by a jury, beginning on the loth day of October, 1SS7, and 
was concluded on the 26th day of said month. Upon said trial the 
following statement of facts were agreed to and the following tes- 
timony Was introduced and proceedings had and exceptions taken, 
to wit 

It was stipulated by and between the parties that the map of 
definite location of the line of the Central Pacitie Railroad Com- 
pany of California was tiled and aecepted. as required by the aets 
of Congress, ou the 20th day of October, 1868, and that the land in 
controversy in this actlon was in an alternate section within ten 
niles from said line of railroad. 

The plaintill, to maintain the issues on his part, introduced in 
evidence a mortgage or trust deed of all of the lands belonging to 
said company, ander the grants of Congress, bearing date the Ist day 
ot ¢ etober, A. D.ISTO, between the Central Pacitie Railroad ¢ ‘OMpAny, 
a railroad corporation organized pursuant to the laws of the State 
of California, the party of the Urst part, and Charles Crocker and 
Silas \V Sanderson. botli Ot thre StU] State of Calitoruta, parties of 

the second part, Which mortgage or trust deed was ack now!- 
tj edeed and marked as recorded at Brigham City March 12, 

IS7o, and purported to be given to secure the bonds of said 
COLMPAnY 

Plaimmtitl also offered in evidence a lease, bearing date the 7th dav 
of Aueust, A. D. 1SS5, by and between the Central Paeitie Railroad 
COmiprany, il corporation OPOUTLI Ze i as ror silid, partly of the lirst 
part, and the plamnuth Do Po Tarpey, of the Territory of Utah, party 
ol the sccond part which iCuse Wis It} thi Words Lined er ures tullow- 
lig, to Wil 
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This indenture, made this seventh day of August, A. D. 1885, by 
and between the Central Paeitic Railroad Company, a corporation 
organized under and by virtue of the laws of the State of Cali- 
fornia, party of the first part, and D. I’. Tarpey, of the Territory of 
Utah, party of the second part, witnesseth : 

That for and in consideration of the rents hereinafter reserved 
and of the covenants, conditions, and stipulations upon the part 
of the party of the second part to be by him severally kept and 
performed, the party of the first part does hereby lease and remise 
unto this party of the second part, for the term of five (5) years from 
and after the first (Ist) of January, A. D. 1556, all of those certain 
lands and premises situate, lving, and being in the Territory of 
Utah, and particularly deseribed as follows, to wit: 

All of the land granted by the Government of the United States 
to the party of the first part in the Territory of Utah lying west of 
the east line of range five (5) west, Salt Lake meridian, save and ex- 
cepting therefrom all lands patented or sold or contracted to be sold 
at this date; also all lands granted to the party of the first part 
in range four (4) west, not sold or contracted to be sold or under 
lease to any other party at this date; also all lands granted to the 
party of the first part in township eight (S) north, of range one (1) 
west; also all lands granted to the party of the first part in town- 
ship eight (S) north, of range one (1) east; also all the land granted 
to the party of the first part not sold, contracted to be sold, or under 
lease In township nine (9) north, of range one (1) east; and also all 
the land granted to the party of the first part in townships seven 

(7), el@ht (S), nine (9), ten (10), and eleven (11) north, of range 
7 two (2) east, excepting and reserving from the operation of 

this lease the right of way of the party of the first part and 
all other lands used for railroad purposes. 

The rent to be paid by the party of the second part during said 
term of lease shall be tive thousand dollars (85,000) per annum, pay- 
able as follows: 

One thousand dollars (81,000) payable in advance, one thousand 
live hundred dollars (31,500) on the first (Ist) day of January, ISS6, 
and two thousand five hundred dollars (82,500) on the first (1st) day 
of July and January of each year during the continuance of this 
lease. 

And it is hereby agreed that if any rent shall be due and unpaid 
or if default shall be made in any of the covenants herein contained, 
then it shall be lawful for the said party of the first part to re-enter 
said premises and remove all persons therefrom. 

And the said party of the second part does hereby covenant, prom- 
Ise, and agree to pay to the said party of the first part the said rent 
In the manner hereinbefore specified, and at the expiration of said 
term to quit and surrender the said premises in as good state and 
condition as reasonable use and wear thereof will pM rrivit (datage 
by the clements excepted ) 

Said party of the second part dves further covenant that he will 
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not commit or suffer to be committed any waste or devastation of 
sald premises or any part thereof. 

Said party of the second part does further covenant that he will 
at once commence to reduce all of the demised premises to actual 
possession, and will continue so to do until he shall be in actual 
possession of the whole thereof, and to this end and at his own 
proper cost and expense, but in the name of the said party of the 
first part, shall and will commence and diligently prosecute any 
and all actions at law, suits in equity, or such other legal proceed- 
Ings as may be necessary and proper in the premises; also that he 
will, at his own proper cost and expense, commence and diligently 
prosecute, In the name of the said party of the first part, auhy and 
all necessary actions for trespass, for timber-cutting, and all other 
actions or proceedings hecessary or proper to protect the Interests 
of the party of the first part in the timber upon the demised prem- 
ISCS. 

And it is further covenanted and agreed that the party of the first 
part shall have the right to eancel and terminate this lease at any 

lime upon the sale by it of the fee of any portion of the de- 
S iniscd premises, or after first having given ninety days’ notice 

of such sale; and upon such sale being made and sueh notice 
being given and the expiration of the ninety days, as above Indi- 
cated, then this lease shall cease and determine and be void and of 
no effect as to the portion of land sold; but in such an event a re- 
bate shall be made to the proportion the rent value of the land sold 
bears to the whole amount of lease money, and in estimating the 
rent value of the land sold all portions of the lands subject of this 
lease shall be deemed and estimated to have equal rent value. 

And itis further covenanted that the party of the first part shall 
have the right to terminate this lease at any time if the party of the 
second part shall at any time discourage purchasers from purchas- 
Ing any portion of said lands, or shall at any time deelare said lands 
to be undesirable to purchasers or others, or shall commit any aet 
Which shall tend to discourage the sale of said lands or to injure 
their value in public estimation: and the party of the first part shall 
be the sole judge as to whether such offense against the covenants 
of this lease has been committed 

[tis further understood that no rebate of the rent rate mentioned 
in this indenture shall acerue to the party of the seeond part by 
reason of adverse holdings of any portion of the demised premises, 
it being understood that the party of the second part ts thoroughly 
Informed as to the present condition of the leased premises with 
respect of adverse holdings: and no obligation rests upon the party 
of the tirst part to place the party of the seeond part In possession 
of the demiused Pretiitses, OUL in all actions brought Oy the pAUPLY ot 
the second part to recover possession of any part of the demutsed 
premises the party of the first part will furnish its regular counsel 
in atd of the prosecution thereof, but will not retain special counsel 
therem 

Phe party of the second part shall have 
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to the covenants herein; and it is mutually covenanted and agreed 
that all such subleases between the party of the second part and sub- 
tenants shall be fully set forth in writing between the parties, and 
that in all cases the full and true consideration shall be written into 
the subleases in triplicate, one copy to be retained by the sublessee, 
one by the party of the second part herein, and one by the party 

of the first part herein, and such subleases shall have no va- 
9 lidity until approved by the land agent of the party of the 

first part herein, which approval shall be indorsed in writing 
upon each of triplicate copies, and shall be without validity until 
such indorsement is made thereon. 

This lease and the privileges aceruing under it to the party of the 
second part is by mutual covenant hereby made non-transferable 
and unassignable, and the party of the sccond part covenants and 
agrees that any attempt on his part to transfer or assign the rights 
acquired thereunder shall make this lease and its covenants voidable 
at the election of the party of the first part. 

In witness whereof the said party of the first part has caused these 
presents to be signed by its land agent and secretary and its corpo- 
rate seal to be hereunto aflixed, and the party of the second part has 
hereunto set his hand and seal the day and year first above written. 

WILLIAM IL. MILLS, 
Land Agent Central Pacifie R. Lt. Co. 

[CORPORATE SEAL. | 

I. il. MILLER, Jr., 
Seerctary Central Pacifie R. R. Co. 


Witness: HOLLAND SMITIL DLP. TARPEY. [sear.} 


STATE OF CALIFORNIA, - 
City and County of San Francisco, j ce 


On the twenty-second day of September, A. D. one thousand eight 
hundred and eighty-five, before me, Holland Smith, a notary public 
in and for the said eity and county, residing therein, duly commis- 
sioned and sworn, personally appeared William IL. Mills, the land 
agent, and FE. IL. Miller, Jr., the secretary, of the Central Pacifie Rail- 
road Company, a corporation duly organized under the laws of the 
State of California, whose names are subscribed to the foregoing In- 
strument, and who are personally known to me to be the individuals 
described in and who exeeuted the said instrument, said Centra! 
Pacilic Railroad Company being named in said instrument and 
known to me to be the corporation described therein and that exe- 

cuted the same as party thereto, and they, the said William 
10 Hi. Mills and EF. IL. Miller, Jr., duly and severally acknowl- 

edged to me that they executed the same freely and volun- 
larily as such land agent and seeretary and as and for the act and 
deed of the said Central Paeifie Railroad Company, and that said 
corporation executed the same for the uses and Purposes therein 
mentioned, and that the seal which is thereto aflixed ts the corporate 
seal of said corporation and was allixed thereto by authority thereot : 
and iif thie Siblhie time personally appeared before me }). ¥ Tarpey, 
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not commit or suffer to - - 
said premises or any vent - 
Said party ol the yea pe 
at once commence to re etl 
possession, and will vers ta 
possession of the whole or 
proper cost and expense, bU 
first. part, shall and will con 
and all actions at law, suits 7 
‘nes as may be necessary ans 
il is OW sr cost a 
will, at his own proper & < 
prosecute, in the name of - 
all necessary actions for tres 
actions Or proceedings — 
of the party ol the first pat 
sor it is further covenant 
part shall have the right to 
time upon the sale b 
8 mised premises, or aft 
| of such sale; and up 
being given and the — 
cated, then this lease sha 
no effect as to the portion ¢ 
bate shall be made to the p 
bears to the whole amount 
rent value of the land sold 
lease shall be deemed and 
And it is further covena 
have the right to terminat 
second part shall at ae t 
ing any portion of said — 
to be undesirable to puret 
which shall tend to disec 
their value in public estin 
be the sole judge as to W 
of this lease has been cot 
It is further understoot 
in this indenture shall 
reason of adverse holdiny 
it being understood that 
informed as to the pre: 
respect of adverse holdin 
of the first part to place 
of the demised premises 
the second part to ree 
premises the party of ul 
in aid of the prosecutio 
therein. | 
The party of the sec 
demised premises, but « 
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personally known to me to be the person described in an 
cuted the foregoing instrument as a party thereto, and h 
edged to me that he executed the same freely and volu 
for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and | 
official seal, at the said city and county of San Francise 
day of September, A. D. 1885. 


HOLLAND SMI 
[SEAL.] 


A Notary Public within and for the City and (, 
of San Francisco, State of C 


Pursuant to its terms the within lease is hereby declari 
ceased and determined as to the following lands, to wit: 
lands in t’p 10 N., 1.4 W., sold to Dr. i*. E. Roche, contract 
all of the lands in t’ps 11, 12, and 13 N., R. 4 W.; all lar 
ranges 5, 6, and 7 W.,and all lands in t’ps 9, 10, 11, and 1 
W., sold to Charles Crocker, contract No. 5962; and all 
ranges 11 and 12 W., sold to D. P. Tarpey, contract No. 61 

WM. H. MILI 


Lane 


Endorsed: No. 125. Lease. C. P. R. R. Co. to D.P 
August 7th, 1885. 


$1,000 on August 7th, 1885 ; $1,500 on 
Ist, 1886 ; $2,500 on July Ist, 1856 ; $2,500 on the Ist day 
ary and July of each year during the continuance of this 

Land department C. P. R. R. Co. 

San Francisco, August 24th, 1886. 

1] The defendant, by its counsel, objected to the intr 

of said lease on the ground that there was a variance 

the proof offered and the allegations in the complaint, in 
plaintiff had alleged seizing in fee to the demanded pren 
sought to prove an estate as lessee under said lease for a ter 
years only; which objection was then and there overrule 
court, and the said lease was admitted in evidence and mark 
hibit 2;” to which ruling the defendant then and there ¢ 
The plaintiff also proved that the land deseribed in the | 
braced the land in controversy. 

Plaintiff also offered in evidence selection list No. 6 of | 
lected for patent by the Central Pacific Railroad Company a 
in the land office at Salt Lake City on the — day of — 
which selection included only the surveyed lands containe 
tion 9, in township 11 north, range 9 west, Salt Lake meri 
wit, the northwest quarter of the northeast quarter, the n¢ 
quarter of the southwest quarter, and the northwest quartet 
section. ‘To the introduction of such list in evidence the de 
then and there objected, on the ground that it was irrelev: 
immaterial and did not support or tend to support the avert 
the complaint; which objection was then and there overrule 
court, and defendant excepted to said ruling. 
that the costs of surveying, selecting, and conveying the land 
lected had been paid, but there was no evidence that any app! 


The said list:- 
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personally known to me to be the person described in and who exe- 
cuted the foregoing instrument as a party thereto, and he acknowl- 
edged to me that he executed the same freely and voluntarily and 
for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and‘aflixed my 
oflicial seal, at the said city and county of San Francisco, this 22d 
day of September, A. D. 1885. 

HOLLAND SMITH, 

[SEAL. ] A Notary Public within and for the City and County 

of San Francisco, State of California. 


Pursuant to its terms the witltin lease is hereby declared to have 
ceased and determined as to the following lands, to wit: All of the 
lands in t’p 10 N., R.4W., sold to Dr. i°. E. Roche, contract No. 6025 : 
all of the lands in t’ps 11, 12, and 13 N., R. 4 W.: all landsin the 
ranges 0,6, and 7 W.,and all lands in t’ps 9, 10, 11, and 12 N., R.8 
W., sold to Charles Crocker, contract No. 5962: and all lands in 
ranges 11 and 12 W., sold to D. P. Tarpey, contract No. 6108. 

WM. H. MILLS, 
Land Agent. 


Endorsed : No. 125. Lease. C. P. R. R. Co. to D. P. Tarpey. 
August 7th, 1885. $1,000 on August 7th, 1885 ; $1,500 on January 
Ist, 1886 ; $2,500 on July Ist; 1886 ; $2500 on the Ist day of Janu- 
ary and July of each year during the continuance of this lease. 

Land department C. P. R. R. Co. 

San Francisco, August 24th, 1886. 


11 The defendant, by its counsel, objected to the introduction 

of said lease on the ground that there was a variance between 
the proof offered and the allegations in the complaint, in that the 
plaintiff had alleged seizing in fee to the demanded premises and 
sought to prove an estate as lessee under said lease for a term of five 
years only; which objection was then and there overruled by the 
court, and the said lease was admitted in evidence and marked “ Ex- 
hibit 2;” to which ruling the defendant then and there excepted. 
The plaintiff also proved that the land described in the lease em- 
braced the land in controversy. 

Plaintiff also offered in evidence selection list No. 6 of lands se- 
lected for patent by the Central Pacific Railroad Company and filed 
in the land office at Salt Lake City on the — day of , 1885, 
which selection included only the surveyed lands contained in see- 
tion 9, in township 11 north, range 9 west, Salt Lake meridian, to 
wit, the northwest quarter of-the northeast quarter, the northwest 
quarter of the southwest quarter, and the northwest quarter of said 
section. To the introduction of such list in evidence the defendant 
then and there objected, on the ground that it was irrelevant and 
immaterial and did not support or tend to support the averments of 
the complaint; which objection was then and there overruled by the 
court, and defendant excepted to said ruling. The said list showed 
that the costs of surveying, selecting, and conveying the lands so se- 
lected had been paid, but there was no evidence that any application 
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had been made by said Central Pacifie Railroad Company to seleet 
or have conveyed to it any other of the lands in said fractional see- 
tion 9, nor that it had paid or tendered the costs of surveying, se- 
lecting, or conveying any other of thesaid lands. At the same time 
plaintiff introduced five other lists of selection of lands in Utah by 
said company. 

Plaintiff! also offered and introduced in evidence the official plat 
of the Government survey of said fractional section deseribed in 
plaintiff's complaint, a copy of which plat is hereto attached, marked 
“ Exhibit 5.” 


(Ilere follows diagram marked page 103.) 


Plaintiff proved that the cast, west, and north seetion lines of said 
section 9 had been surveyed by the United States in A. 1) IS71; 
tliat subdivisions of sections of the public lands are never surveyed 

by running interior lines; that said seetion lies on the shore 
12 and on the north of the great Salt Lake, and that the south 
or meander line of said section 9 had not been run. 

D. Webb, the register of the United States land office at Salt Lake 
City, was sworn for the plaintiff, and produced the official plat on 
file in said oflice of section 9, described in the complaint herein. He 
testified that a duplicate of the said selection list No. 6 had been for- 
warded to the General Land Office for the approval of the Commis- 
sioner thereof, but that no action had been taken, so far as he was 
advised. 

Henry Atkinson,a witness produced and sworn on the part of the 
plaintiff, testified that he was assistant draftsman in the oflice of the 
surveyor general of Utah Territory ; that he was familiar with the 
Oflicial plats of the surveys of publie lands made in the said Terrt- 
tory, and identified the field-notes and official plat of the survey of 
that portion of the said fractional section 9 which had been surveyed. 
Ile further testified that it appeared from said field-notes and plat 
that only so much of said fractional seetion had been surveyed for 
patent as was contained in said seleetion list No. 6, and above des- 
ignated, and that the same was returned into the surveyor general’s 
office as agricultural lands. 

Plaintiff! proved the incorporation of the Central Pacifie Railroad 
Company of California of June 27, 1861, and further offered in evi- 
dence a document purporting to be articles of association, amalga- ~ 
mation, and consolidation of “The Central Pacific Railroad Com- 
pany of California” and the “ Western Pacific Railroad Company,’ 
bearing date the 22nd day of June, A. D. 1870, in the words and 
figures following, to wit: 
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Articles of association, of amalgamation, and consolidation executed 
this twenty-second (22nd) day of June, A. D. 1870, by and between 
“The Central Pacitic Railroad Company of California,’ party of 
the first part, and “The Western Pacific Railroad Company,” the 
party of the second part, both of the said railroad companies being 
railroad corporations duly organized under and in pursuance of 
the laws of the State of California. 


Whereas © The Central Pacific Railroad Company of California ” 
was duly organized under and in pursuance of the laws of the State 
of California by filing articles of association in the olflice of the sec- 

retary of state of the State of California on June 28th, 1S61, and 
13 amended articles of association on the cighth day of October, 

1SG4, to construct, operate, and maintain a railroad and tele- 
graph line through the counties of Sacramento, Placer, and Nevada, 
in the State of California, “from the city of Sacramento, in the 
county of Sacramento, in said State, to the eastern boundary line of 
the State of California, at or near the place where said line crosses the 
Truckee river, and running through Roseville at the junction of said 
railroad with the California Central railroad and by or near to New 
Castle, Auburn, Neilsburg, [llinois Town, Gold Run, Dutch Flat, 
Bear Valley, Crystal Lake, Summit ‘Valley, and Donner Pass, to- 
gether with such branches and extensions of the said railroad as the 
board of directors of said company may at any tine deem necessary 
or proper to construct, operate, and maintain by the laws of the State 
of California or other States or ‘Territories or the acts of the Congress 
of the United States now in force or which may hereafter be enacted.” 

And whereas by the provisions of an act of the Congress of the 
United States entitled “ An act to aid in the construction of a rail- 
road and telegraph line from the Missouri river to the Pacific Ocean, 
and to secure to the Government the use of the same for postal, mil- 
itary, and other purposes,” approved July Ist, 1862, and the aets 
amendatory thereof, approved July 2nd, 1864,and March 3rd, 1865, 
the said “ The Central Pacitic Railroad Company of California” were 
authorized to locate, construct, and the continue same eastward in a 
continuous completed line until it should meet and connect with 
the Union Pacific railroad, and certain rights, powers, donations, 
grants, rights of way, privileges, and franchises were given and 
granted to them to aid in the construction of their said railroad. 

And whereas on the 25rd of July, 1868, the said “The Central 
Pacific Railroad Company of California” increased the capital stock 
of the company from twenty million dollars to one hundred million 
dollars, the latter amount being necessary for the constructing, com- 
pleting, operating, equipping, and maintaining said railroad and its 
eXtension. 

And whereas under and in. pursuance of the laws of the State of 
California “The Western Pacific Railroad Company ” was duly organ- 
ized on the eleventh day of December, 1862, and on the seeond day 
of November, 1869, the “San Franeiseo Bay Railroad Company,” 

another corporation organized under and in’ pursuance of 
1 the laws of the State of California, amalgamated and con- 
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solidated its interests, capital stock, rights, privileges, and fran- 
chises with those of the said “The Western Pacilic Railroad Com- 
pany “and formed both of said companies into one new company 
and corporation to be called and known as “Phe Western Pacific 
Railroad Company,” the objects and purposes of which were to pur- 
chase, construct, own, maintain, and operate certain rathroad and 
telegraph lines so as to form a continuous line of railway and_ tele- 
graph “commencing at a point on the Central Pacific railroad and 
connecting therewith at or near the city of Sacramento and running 
thence by way of Stockton and the several routes mentioned in the 
several articles of association of thesaid ‘The Western Pacitic Railroad 
Company’ and of the said ‘San Francisco Bay Railroad Company ’ 
toa point on the ‘San Francisco and San Jose railroad’ and con- 
necting therewith at or near the city of San Jose and to the several 
other points therein mentioned, to wit, the city of San Francisco, 
‘Yerba Buena Island,’ otherwise called ‘Goat Island, and the point 
in the Bay of San Francisco between ‘The Encinal’ and the city of 
San Francisco; also to purchase, construct, own, maintain, and 
operate such branch and side lines and railroads between the said 
‘The Western Pacific railroad’ and such several points on the Bay 
of San Francisco as the board of directors of said new and consoli- 
dated company may from time to time determine: 

The length of the said railroad and telegraph lines being, as near 
us may be, two hundred and twenty-three miles.” 

And whereas by the laws of the State of California it is made law- 
ful for any two or more railroad companies to amalgamate and con- 
solidate their capital steck, debts, property, assets, and franchises, 
and they are authorized and empowered so to do in such manner as 
may be agreed upon by the boards of directors of such companies 
so cesiring to amalgamate and consolidate their interests. 

And whereas the boards of directors of the said railroad com- 
patiles, parties of the first and second parts hereto, have ogreed to 
amiilgamate and consolidate the interests of said companies upon 
the terms, agreements, stipulations, and conditions hereinafter set 
forth. 

And whereas more than three-fourths of the value of all the 

stockholders in interest of each of said companies, parties of 
15 the first and seeond parts hereto, give and have given their 

written consent to such amalgamation and consolidation 
upon the terms, agreements, stipulations, and conditions hereafter 
set forth: 

The said companies, parties of the first and second parts hereto, 
therefore hereby mutually covenant and agree to and with each 
other to the following articles, to wit: 


Article tirst. 


The said companies, parties hereto, agree to and do by these 
presents amaleamate and consolidate the capital stock, debts, prop- 
erty, assets, and franchises of cach of said COMP alites, thie parties 
hereto of the lirst and second parts, Hilo obe COMPANY and COPPori- 
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tion; and all the capital stock, debts, property, assets, and fran- 
chises in or to which said companics, the parties hereto, or cither of 
them, have any right, title, interest, or claim, cither in possession or 
expectancy, at law or in equity, or Which may in any way relate 
or pertain to the said companies, parties hereto, or either of them, 
are amalgamated, united, merged, aud consolidated into one com- 
pany and corporation. 


Article second. 


The name of said new and consolidated company and corpora- 
tion hereby formed under these articles shall be and is “ Central 
Pacific Railroad Company.” The said new company and corpora- 
tion is to and shall continue in existence for the term and period of 
fifty years from the date of these articles. 


Article third. 


The objects and purposes of the said new consolidated company 
and corporation are: To purchase, construct, own, maintain, and 
operate the railroad and telegraph lines hereinbefore described of 
said parties of the first and second parts hereto, so as to form a con- 
tinuous line of railway and telegraph from Ogden, in. the Territory 
of Utah, to San Jose, in California, and to the waters of the Bay of 
San Ifrancisco, to wit: Commencing at or near Ogden, in Utah, at 
the connecting point of the Central Pacific railroad and Union Pa- 

cifie railroad, and running thence along the lines of the Cen- 
16 tral Pacific railroad and the Western Pacific railroad by way 

of Sacramento and the several routes mentioned in the sev- 
eral articles of association of the said “ The Central Pacific Railroad 
Company of California” and of the said “ The Western Pacifie Rail- 
road Company” to a point on the San Francisco and San Jose 
railroad, and connecting therewith at or near the city of San Jose, 
California, and to the several other points heretofore herein men- 
tioned, to wit, the city of San Tranciseo, “ Yerba Buena Island”— 
otherwise called “Goat Island “—and the point in the Bay of San 
lrancisco between “ The Encinal” and the city of San Franeiseo : 
also to purchase, construct, own, maintain, and operate such branch 
and side lines and railroads between the said “ The Western Pacifie 
railroad” and such several points on the Bay of San Francisco and 
the navigable waters thereof as the board of directors of said new 
and consolidated company may from time to time determine, the 
length of the said railroad and telegraph lines being, as near as may 
be, one thousand (1,000) miles. 


Article fourth. 


The number of directors to manage the affairs of the said new and 
consolidated company and corporation shall be seven. The follow- 
Ing-named persons shall act as such directors until others are duly 
elected, to wit: Leland Stanford, C. P. Iluntington, Mark Hop- 
kins, Charles Crocker, Ek. B. Crocker, E. HL. Miller. Jr. and A. P. 
Stanford. 
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Article fifth. 

The capital stock of the new and consolidated company and cor- 
poration Is hereby fixed at one hundred million dollars, that being 
the actual and contemplated cost of constructing the said railroad 
and telegraph lines thus consolidated, including the cost of the right 
of way, motive power, and every other appurtenance and thing for 
the constructing, running, and operating of said railroad and tele- 
graph lines as nearly as can be estimated by competent engineers. 
The said capital stock shall consist of and be divided into one 
million (1,000,000) shares of one hundred dollars each. 

Article sixth. 
The holders and owners of the capital stock of eaeh of the said 
several corporations, parties of the first and second parts 
17 hereto,shall be entitled to receive and hold an equal amount 
and number of the shares of the capital stock of the said new 
and consolidated company and corporation now held by them, re- 
spectively, and shall be entitled to receive from the new and con- 
solidated company and corporation certificates therefor upon the 
surrender of the certificates of stock issued by said several parties of 
the first and second parts, or if their right to stock is otherwise evi- 
denecd, then upon surrender of such evidence that they are entitled 
to certificates from either of said parties. 


Article seventh. 


And the said several parties of the first and second parts, each for 
itself, hereby sells, assigns, transfers, grants, bargains, releases, and 
conveys to the said new and consolidated company and corporation, 
its suecessors and assigns, forever all its property, real, personal, and 
mixed, of every kind and deseription; all its capital stock, all its 
interest in the shares of its capital stock subseribed bat not fully 
pald for; all credits, effects, juaduments, decrees, contracts, agree- 
ments, Claims, dues, and demands of every kind and deseription, 
and all rights, privileges, and franchises, corporate and otherwise, 
held, owned, or claimed by said parties of the first and second parts, 
or either of them, in possession or expectancy, either at law or in 
equity ; subjcet, however, to all conditions, obligations, stipulations, 
contracts, agreements, liens, mortgages, Incumbrances, claims, and 
charges thereon or in anywise alleeting the same. 


Article eighth. 


The said new and consolidated Company and corporation is to be 
liable for and shall fulfil, perform, do, and pay al! and each of the 
contracts and agreements, covenants, duties, obligations, liabilities, 
debts, dues, and demands of the said several parties of the first and 
second parts, but this amalgamation and consolidation shall not in 
any way relieve the said parties of the first and seeond parts, or the 
stockholders thereof, from any and all just liabilities 


fn testimony whereof the said parties of the first and second parts 
have severally caused these presents to be executed in duplicate and 


1} THE DESERET SALT COMPANY Vs. D. P. TARPEY. 


each instrument to be signed by their respective presidents 
1S and secretaries and the corporate seals of the said party of 
the first part and of the said party of the second part to be 
hereunto affixed, in pursuance of orders and resolutions of their 
several boards of directors made the twenty-second (22nd) day of 
June, A. D. 1870. 
THE CENTRAL PACIFIC RAILROAD CO. 
[sTAMr. | OF CALIFORNIA, 
(Corporate seal By LEL AND STANFOR D, President, 
[sramp. ] C.P. i. It.) And kK. It. MILLE It, Jar. ’ Secretary. 
THE WESTERN PACIFIC RAILROAD Co, 
[sramp.] (Corporate seal By LELAND STANFORD, President, 
W.P.ROR) And EF. IL. MILLER, Jn., Secretar y. 
[sramr. | 
(Four 10-cent Revenue Stamps Cancelled. T. F. E.) 


We, the undersigned, being the holders of stock to the extent of 
more than three-fourths of the value of all stockholders in interest 
of the said “ The Central Pacific Railroad Company of California,” 
party of the first part to the foregoing new articles of association, 
amalgamating and consolidating. the said parties of the first and 
second parts, hereby consent to such amalgamation and consolida- 
tion and to the said new articles of association this 22d day of June, 
A. D. 1870. 

LELAND STANFORD. 
CHARLES STANFORD, 
By LELAND STANFORD, 
Tlis Attorney-in- Facet. 
MARK IOPKINS. 
C. P. HUNTINGTON, 
by MARK IOPKINS, 
Attorney-in- Fuct. 


a 
KER, 
ah, 
Attorney-in- Facet. 
Kk. HW. MILLER, Jr., 
C. L. SCUDDER, 
A. P. STANFORD, 
By LELAND STANFORD, 
Attorney-in- Fact. 
19 B. B. CROCKER. ' 
D. O. MILLS & CO. 
ALBERT GALLATIN. 
W.. S. FOYE. 
C. IH. CUMMINGS. 
I. Bb. MOLLISTER. 
JULIUS WETZLER. 
J. LL. FRIEND. 
RRIEND & TERRY. 
W. E. TERRY. 
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We, the undersigned, being the holders of stock to the extent of 
more than three-fourths of the vatue of all the stockholders in in- 
terest of the said “The Western Pacific Railroad Company,” party 
of second part to the foregoing new articles of association, amalga- 
mating and consolidating the said parties of the tirst and second 
parts, hereby consent to such amalgamation and consolidation and 
to the said new articles of association this 22d day of June, A. D. 
1S70: 

LELAND STANFORD, 
MARK ILOPKINS, 
C. P. HUNTINGTON, 
By MARK ILOPKINS, 
ltlorney-in- Iuet. 
C. CROCKER, 
i. Bb. CROCKER, 
By C. CROCKER, 
AAtlorney-in- Facet. 
MW. Tl. MILLER, Jr, 
A. P. STANFORD, 
By LELAND STANFORD, 
Altorney-in- baet. 
C. Il. CUMMINGS. 


Mndorsed: Tiled in office of the secretary of state June 25d, 1870. 
I]. L. Nichols, secretary of state, by Lew b. Ilarris, deputy. 


20 STaTE OF CALIFORNIA, ' 
DiePARTMENT OF STATE. 


I, Thos. L. Thompson, seeretary of state of the State of California, 
do hereby certify that | have carefully compared the annexed copy 
of the articles of consolidation of the “Central Pacifie Railroad 
Company of California with the Western Pacific Railroad Com- 
pany ” with the original new on file in my oilice and that the same 
is a correct transcript therefrom and of the whole tiereof ; also that 
this authentication is in due form and by the proper oflicer. 

Witness my hand and the great seal of State, at oilice, in Sacra- 
mento, California, the 50th day of July, A. D. TSS. 

THOS. L. TILOMPSON, 
[SEAL. | Secretary of State, 
Dy ——, Depnrity. 


STATE OF CALIFORNIA, — |. 
County of Sacramento, j ~~ 

I, W.C. Van Fleet, a judge of the superior court of the State of 
California, held in and for the county of Sacramento, do hereby 
certify that the foregoing and attached copy of the articles of asso- 
clation of amalgamation and consolidation by and between the 
“Central Pacific Railroad Company of California” and the “ West- 
ern lacilic Company ” is duly certified by the secretary of state for 
the State of California, said sceretary being the officer having the 
lega. custody of the original. 
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Witness my hand and the seal of said court this first day of Au- 
gust, A. D. 1555. 
W. C. VAN FLEET, 
[SEAL. | Judge Superior Court: 


The defendant objected to the said offer, that the said articles were 
irrelevant and immaterial, for the reason that there was no evidence 
showing that the corporations mentioned in said articles as 

amaleamating had ever been organized orto be in faet exist- 
21 ing, or that the said document purporting to be articles of 

consolidation had any validity or was authorized under the 
laws of Utah ‘Territory or any other competent authority ; which 
objection was overruled by the court; to which ruling the defend- 
ant then and there excepted. The said articles were admitted in 
evidence and marked “ Plaintiffs Exhibit 4.” 

The plaintiff next offered in evidence a paper purporting to be 
articles of association, amalgamation, and consolidation of the Cen- 
tral Pacific Railroad Company, the California and Oregon Railroad 
Company, the San Francisco, Oakland and Alameda Railroad Com- 
pany, and the San Joaquin Valley Railroad Company, bearing date 
the twentieth day of August, A. D. 1870, in the words and _ figures 
following, to wit: 


Articles of association, amalgamation, and consolidation made 
and executed on this twentieth day of August, A. D. 1870, by and 
between the Central Pacific Railroad Company, of the first part, and 
California and Oregon Railroad Company, of the seeond part, the 
San Francisco, Oakland and Alameda Railroad Company, of the 
third part, and the San Joaquin Valley Railroad Company, of the 
fourth part, all of said parties being railroad corporations duly in- 
corporated, organized, and existing under and by virtue of the laws 
of the State of California, witnesseth : 

That whereas the said party of the first part was duly incorpo- 
rated and organizedjfor the purpose of constructing, owning, main- 
taining, and operating a continuous line of railway and telegraph 
from Ogden, in the ‘Territory of Utah, to San Jose, in California, 
and to the waters of the Bay of San Francisco, to wit: Commencing 
at or near Ogden, in Utah, at the point of junction with the Union 
Pacific railroad, running thence west to the eastern boundary of the 
State of Nevada, at the town of Toano: thence west across the State 
of Nevada to the eastern boundary of the State of California, at the 
Donner Pass, through the Sierra Nevada Mountains, passing through 
the towns of Elko, Carlin, Argenta, Winnemucca, Wadsworth, Reno, 
and intermediate points In the State of Nevada, to the town of 
Truckee, in the State of California; thenee west, passing the towns 
of Cisco, Alta, Auburn, Roseville, Sacramento, Stockton, and inter- 

mediate points, to Niles Station, in Alameda county, in’ the 
22 State of California; thence to a point on the San Francisco 
and San Jose railroad and connecting therewith at or near 
the city of San Jose; also extending from said Niles Station to the 
city of Oakland, the city of San Francisco, Yerba Buena Island, 
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otherwise called Goat Island, and the point in the Bay of San Fran- 
cisco between the Encinal and the city of San Francisco; also to 
purchase, construct, own, maintain, and operate such braneh and 
side hnes and railroads between the said railroad and such points 
on the Bay of San Francisco and the navigable waters thereof as 
the board of directors of said company may from time to time de- 
termine; the length of said railroad and telegraph being, as near as 
may be, one thousand (1,000) miles. 

And whereas the said party of the second part was duly incor- 
porated and organized for the purpose of purchasing, constructing, 
owning, maintaining, and operating a continuous line of railroad 
and telegraph commencing at Roseville, in the county of Placer, 
State of California, and there conneeting with the railroad of the 
party of the first part hereinbefore described, running thenee north 
through the towns of Marysville and Chico to the northern bound- 
ary of the State of California by such route and to such point on 
said boundary as may be selected by its board of directors, with 
such extension into the State of Oregon as said board may deem 
proper, under and by virtue of a certain act of Congress, entitled 
“An act granting lands to aid in the construction of a railroad and 
telegraph line from the Central Pacific railroad, in California, to 
Portland, in Oregon, approved July 25th, 1866,” and with the power 
or right to change the southern terminus to some other point on the 
said Central Pacifie railroad between said town of Roseville and the 
bridge crossing the American river, near the city of Sacramento, 
whenever its board of directors may deem proper; the length of 
said ratlroad and telegraph in the State of California being, as near 
as may be, three hundred and thirteen miles. 

And whereas the said party of the third part was duly incorporated 
and organized for the purpose of purchasing, constructing, owning, 
maintaining, and operating a continuous line of railway from the 
city and county of San Franciseo through the city of Oakland and 
through a point, on *the easterly part thereof, in Alameda county to 
a point on the line of the railroad formerly known as the San Fran- 

cisco and Alameda railroad, at or near Fruit Vale Station, 
25 in said county of Alameda, and also a continuous line or 

railroad from the extreme western point of the Enecinal of 
San Antonio, in the county of Alameda, passing through said county 
of Alameda to a point on the Western Pacific railroad (now a part 
of the railroad of the said party of the first part), at or near Ilay- 
wards, in said county of Alameda and State of California; also for 
the purpose of purchasing, constructing, owning, maintaining, and 
operating such braneh and side lines and railroads between the said 
railroad and such several points on the Bay of San Francisco as its 
board of directors may from time to time determine, the length of 
said railroad being, as near as may be, twenty-five miles. 

And whereas the said party of the fourth part was duly incorpo- 
rated and organized for the purpose of purchasing, constructing, 
ownlig, maintaining, and operating a railroad from a point on the 
Western Pacific railroad (now a part of the railroad of the said party 
of the first part), at or near the city of Stockton, in the county of 
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San Joaquin, in the State of California, and between said city and 
the crossing of the San Joaquin river to a point on Kern river, in 
the county of Tulare, in said State, said point to be selected by its 
board of directors, said road passing into or through the counties of 
San Joaquin, Stanislaus, Merced, Fresno, and Tulare, the length 
being, as near as may be, three hundred miles. 

And whereas said parties believe a consolidation and amalgama- 
tion of their capital stock, debts, properties, assets, roads, telegraphs, 
lands, and franchises will be mutually advantageous. 

And whereas more than three-fourths in value of all the stock- 
holders in interest of each of said parties have consented, in writing, 
-to such amalgamation and consolidation, upon the terms and con- 
ditions hereinafter set forth : 

Now, therefore, under and by virtue of the statute in such case 
made and provided, the said parties do hereby mutually covenant 
and agree, each with each and all the others, to the following arti- 
cles, to wit: 

Article I. 

Said partics do hereby amalgamate and consolidate themselves 
into a new corporation under the name and style of the Central 
Pacific Railroad Company, which new corporation shall continue in 
existence for the period of fifty years from the date of these articles ; 

and they do further consolidate and amalgamate their sev- 
24 eral capital stocks, debts, properties, assets, roads, telegraphs, 

lands, franchises, rights, titles, privileges, claims, and demands 
of every kind whatsoever, as well in possession as expectancy, at 
law or in equity, and do grant, convey, and vest the same in said 
new corporation as fully as the same are now severally held and 
enjoyed by them or either of them ; subject, however, to all condi- 
tions, obligations, stipulations, contracts, agreements, liens, mort- 
gages, incumbrances, claims, and charges thereon or in anywise 
affecting the same. 


Article II. 


The object and purpose of said new corporation shall be to pur- 
chase, construct, own, maintain, and operate all and each of the 
railroad and telegraph lines hereinbefore described, for the period 
hereinbefore stated, 


A rticle [ | l. 


The board of directors of said new corporation shall consist of 
seven persons, and the following-named persons shall act as such 
directors until their successors shall have been duly elected, pursu- 
aut to the by-laws of said new corporation hereafter to be adopted, 
viz: Leland Stanford, William E. Brown. Mark Hlopkins, Collis 
I. [Tuntington, Chas. Crocker, Edward I]. Miller, Jr., and Chas. IL. 
Cummings. 


Article 1V, 


The capital stock of said new corporation shall be one hundred 
million dollars, consisiing of one million shares of one hundred 
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dollars each, that sum being the contemplated actual cost of said 
railroad and telegraph lines, including rolling stock, motive power, 
depots, ete. 


Article V. 


ach stockholder of each of said parties shall have the same num- 
ber of shares of the capital stock of the new corporation which he 
now owns and holds of the capital stock of his respective company, 
and shall be entitled to receive from said new corporation. certifi- 
cates therefor, upon the surrender of the certificates now held by 
him, or such other evidence of his ownership as he may now 
25 have, if no certificates have been issued to him by the com- 
pany of which he is now a stockholder. 


A rticle V1. 


Said new corporation shall assume and perform all the contracts, 
ugreements, covenants, duties, and obligations of what kind soever 
of cach of the said parties, and shall pay and discharge all debts, 
claims, and demands existing against either and all of said parties, 
but nothing herein contained shall release the said parties or either 
of them or their stockholders or any of them from any of their just 
liabilities. 

In testimony whereof said parties have severally caused these 
articles to be signed and executed by aflixing thereto their respect- 
ive corporate names and seals by their respective presidents and 
secretaries, pursuan tto the orders of their respective boards of di- 
rectors, heretofore made on the day and year first above written. 

CENTRAL PACIFIC RAILROAD 
COMPANY, 


[Oo POR R. By LELAND STANFORD, President, 
Co.’s Seal. | And by E. H. MILLER, Jix., Seeretary. 
CALIFORNIA AND OREGON 
RAILROAD COMPANY, 
fOok ORR. By LELAND STANFORD, President, 
Co.’s Seal. | And by E. Hl. MILLER, Jn, Seeretary 


SAN FRANCISCO, OAKLAND & ALAMEDA 
[S. FL O.k ALR. RAILROAD COMPANY, 
Rt. Co’sSeal.]| By ALFRED A. COHEN, President, 
And by IL. LACY, Secretary. 


[O-cont Int. Rev. Stamp Cancelled. ] 


SAN JOAQUIN VALLEY RAILROAD 
COMPANY, 
[S.J VR. by LELAND STANFORD, President, 
Co.'s Seal.}| And by Ek. HW. MILLER, Jnr., Seeretary 


The undersigned, being bolders of more than three-fourths in 
value of the capital stock of the Central Pacific Railroad Company, 
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partly TT the rst purl Hand to the loregomnge articies, do hereby 
consent to the terms and conditions therem contamed, 
2) Done this the 16th dav of .\ugust, A. D. 1870. 
LELAND STANFORD. 
MARK TOPKINS. 
C. P. HUNTINGTON, 
By MARK HOPKINS, 
Attorney-in- fact 
Co CROCKER. 
Eh ob. CROCKER, 
by (. CROCKER, 
Attorney-in-luct 
WV. k. BROWN. 
» H. MILLER, JR. 
C. Il. CUMMINGS 


hag hndersiened, belle olders of THoOre than three-fourths 1th 
value of the capital stock of the California and Oregon Railroad 
Ceolnpany, parvy oO the second part in and to the foregoing articles, 
lo hereby consent to the terms and conditions therem contained 
Done this the loth day of .\ugust, A. D. 1870. 
LELAND STANFORD. 
MARK [LLOPKINS. 
C. P. HUNTINGIONR. 
by MARK ILOVPKINS, 
ltlorney-in- Lact 
) CROCKER. 
eB. CROCKER, 
by C. CROCKER, 
Iflorney-en- Let 
% 11. MILLER, JR 
Db. Db. REDDING 
a Indersigned, beng iders of tnore than three-fourths im 
le ol thie pital sbock “in bf raneisco, Oakland and Ala- 
ond Commun md party of th Mra partum and to thr 
revoing articies, do reb riser! erms and conditions 
Lt { ust Sau 
itt ' CoP tN 
LI iLLS 


Pikd lice 
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Done this the loth day of August, A.D. 1S76 
LELAND SPTANFORKD 
MARI LOPKINS 
C. P. HUNTINGTON, 
By MARK [LOPKINS, 
Attorne ‘j-e7i feu f. 
C CROCKER. 
kK. b. CROCKER, 
By ©. CROCKER, 
Attorney-ia- Fuet 
BE. H. MILLER, Jk. 
Bb. 6. REDDING 
C. HW. CUMMINGS. 


endorse d.) 

A rtich = ol consolidation by ane between thie « ¢ ntiral Paciti Liiiil- 
road Company, the California and Oregon Railroad Company, the 
San Francisco, Oakland and Alameda Railroad Company, and the 
San Joaquin Valley Railroad Company. 

Filed in the ottice of the secretary of state August 2d. ISU 

Ht. L. NICHOLS, 
Necrelary of Slate, 
by LEW L. HARRIS, Deputy 


STATE OF CALIFORNIA. 


Department ot Slate. ‘ 

[, Thos. L. Thompson, seeretary of state of the State of California 
de hereby certify that [ have carefully compared the annexed copy 
of the articles of consolidation by and between the Central Pacific 
Railroad Company, the California and Oregon Railroad Company, 
the San Francisco, Oakland and Alameda Railroad Company, and 

the San Joaquin Valley Railroad Company with the original 
28 now on file in mny othiee, and that the same is a correct tran- 
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Witness my hand and seal of suid court this 3d dav of Deeember 
1 &) ISM 
w. C VAN Fimeeee 
SEAL. | Judge of the SUK rior Court 
Po which offer the defendant objected upon the several grounds 
tered to tl ist preceding document offered tn evidence bv the 
Perckdhadddd Uhh MArkKcCa | lox lboit | Dut the court overruled Salad ob- 
Cctbous 1 admitted th aid document in evidenee, which was 
sireee eae Pilsagnity! ‘ ext ioit. LO whieh ruily ot tha court the 
belie) ied 1 there cvxcepted 
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chase of the snd improvement > by the skit OUI PRLLY from A I 
barnes, as testified to by him; that the said company went into 
Possession of the Premises at the time of such purchase, an hicacd 
continued in the possession ever since, and are still in the posses- 
sion of said premises, and during that time have been engaged hh 
making elt by purple the water of Salt Lake into the esti 
0) evaporating ponds, and the salt was produced by the evap- 
oration of the Water by the suns rays thicat Since sale peur 
ehase the defendant bad made other and additional improvements 
porn the said premises to be used, and used in conneetion with thr 
making of salt as aforesaid. of the value of about a thousand dollars 
or upwards 
That the said J. Fewson Smith also testified that the said improve- 


ments were, in his judgment, worth not less than the sum of six 
thousand dollars, and that he was familiar with the cost of construc- 
tion of improvements such as those situated Upon the said premises, 
and of the machinery there used 

The above and foregoing was all the testimony introdueed by the 
plaintiff in support of his alleged title to the demanded premises, 
behalf of the pure 


- 


and is the substance of the testimony give! 
Lies, respectively, as to bhe POSSESSION by the defendant and its prede- 
cessor in lnterest, the value of the improvem: nts on said lands, and 
the use to which it has been devoted since 1S75. at the time witness 


Barnes took possession of it. 

After the close of the testimony in the ens uid after argument 
of the same to the jury by counsel for thi Pech itl f and «defendant, 
Hilf, gave the 
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No. 1. The jury are instructed that by the act of Congress ap- 


proved July, A. D 1862, and the amendatory act thereof, approved 
. ’ ‘ ? i> j ’ 


July 2d, A. D. 1864, there was granted to the Central Paettie Rail- 


? . . ‘ ; . : ‘ ’ 
road Co. of Caitfornia,a corporation organized tinder thi lawsof the 
Staite of Calilornia, everv alternate seetion | Polaee land designated 
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the satd corporation by relation back as of the date of said acts of 
Congress. 

You are further imstructed that it is established in this case by 
the stipulations of the parties that the lands in controversy here are 
the portions of an odd alternate seetion within the twenty-mile limit 
of the grant to the said corporation, and that said company filed its 
hit} of detinite location as aforesaid in the Department of the Inte- 
rior in Oetober, 1568. You are instructed that unless at the time of 
the filing of said map the lands in controversy had been sold, re- 
served, or otherwise disposed of by the United States, or that some 
pre-emption, homestead, swamp land, or other lawful claim had at- 
tached thereto, or were known mineral lands, or were lands returned 
and denominated as such, or contained the improvements of any 
honda fide settler, they passed to and vested in the Central Pacific 
Railroad Company of California, and that said company became thie 
owner thereof from: the dates of said acts of Congress. 


Given. JACOBS. BOREMAN, Judge. 


lnstruction 2. 

You are further instructed that by the articles of association, 
amalgamation, and consolidation executed June 22nd, 1S70, between 
the Central Pacilic Railroad Company of California and the West- 
ern Pacilic Railroad Company, and by the further articles of asso- 
ciation, amalgamation, and consolidation executed August 20th, 
ISTO, between the Central Pacific Railroad Company and certain 
other railroad companies, all the right, title, and interest in and to 
all the lands granted originally by the acts of Congress of July Ist, 
ISG2, and July 2nd, ISG-4, passed to and vested in the Central Pacific 
Railroad Company; that thereupon the said company became the 

owner thereof. 
22 That by the lease bearing date the seventh of August, 1885, 

introduced in evidence as Plaintiffs “ Exhibit 2” and made 
by the Central Pacilic Railroad Company to the plaintil in this 
action, the said company leased and let for the term of five years 
from the first day of January, 1SS6,the lands mentioned in the com- 
plaint, and gave to him the right of the immediate possession of 
them, unless the same were within some one of the exceptions COl- 
tained in the rants as heretofore stated. 


Given. JACOB S. BOREMAN, Judge. 


Instruction 3. 


If vou believe from the evidence that none of the lands de- 
scribed in the complaint at the date of the filing of the map of 
delinite location, to wit, ¢ tober, | SOS, were not KNOWN As mineral 
lands and tiad not been returned and denominated as such and 
Were hol then res ryeqd (Pom Saie, una that ace pre-ciiplion, sWalllip 
land, or other lawlui chain nad then attached thereto, the pleatatili 
Is entitled LO thane POSsseCssiOll LEICPTCOL, chic you will ~) tinaed. 


Caive hi JAC h} S 1} REALS N. Judae. 


. 
~~ 
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Instruction 4. 


If vou believe from the evidence that the Central Pacific Rail- 
road Company, the lessor of the plaintiff, did, ol or about Noveim- 
ber, 1885, pay to the surveyor general and the register and 
receiver of the United States for this ‘Territory, for the United 
States, the cost of surveying, selecting, and conveying a portion of 
the lands deseribed in the complaint, to wit, the northwest quarter 
of northeast quarter and the northwest quarter of southwest quarter 
andl the northwest quarter of section D. of township eleven north, of 
range nine west, and that thereupon said lands were surveyed 
and returned as non-mineral, the character of said lands and all of 
them is conclusively determined for the purposes of this action, and 
the defendant herein cannot be permitted to question said deter- 


Inination. 
Given. JACOB 8S. DOREMAN, Judge. 


Instruction 5. 


If you find that the plaintiff is entitled to recover you will award 
him as compensation for the withholding of the lands you so 
a tind he is entitled to recover the reasonable value of the use 
and occupation thereof, from the date of the lease, August 

ith, 1885, until the day of vour verdict. 

The defendant in such ease is not entitled to offset in whole or in 
part the value of any improvements itor its predecessor barnes may 
have placed upon the land. The value of the use and oecupa- 
tion aforesaid must be determined by you from the evidence in the 
CAUSE. 


Given. JACOB S. BOREMAN, Judye. 


To the giving of which instructions so given by the court at the 
request of the plaintiffs and each of therm and each and every 
part of each of said instructions the defendants then and there ex- 
cepted. 

At the request of the defendant the court gave the jury the fol- 
lowing instructions, to wit 


Defendant's Request Granted. 


Ist. This is an action of ejectment brought by the plaintiff to re- 
cover the possession of the lands deseribed in his complaint, and to 
entitle him to reeover he must show a legal title, suflicient convev- 
ance, or a prior possession in himself. 

Phe plaintit® can only recover on the strength of his own title 
and not on the weakness of the defendants. 

The failure of the defendant to show title cannot avail the plain- 
tiff or strengthen his case. 


Granted. J. S. BOREMAN, Juda: 


The court also further instrueted the jury as follows, viz 


If the jury find from the evidence that the lands deseribed in the 
complaint are mineral lands and were known to be such at the time 


bot 
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the selection of the land was made by the railroad company in Oc- 
tober, ISOS, they are excepted from the vrant of the United States 
to the railroad company, and the plaintiff in that case is not entitled 
to recover in this action. 

Refusal as asked, but given as amended by the court. 


Jos. BOREMAN, Judge. 


3 If you tind the plaintiff is entitled to recover the land de- 

scribed in the complaint orany portion thereof you are then 
to consider what sum, if any, the plammtilk is entitled under the 
evidence to recover as damages for withholding the same. 

The measure of damages is the valuc of the rent or use and oceu- 
pation of the land. In this case the evidence shows that the salt 
produced upou this land by the defendants and shipped away was 
prods ced bv thie evaporation of water of Salt Lake pumped Upon 
the land by artifical means by the defendant. The value of this 
salt so vathered or the profit realized by the defendant thereon is 
not to be taken as the measure of damages, but the damages which 
the plainti#l! may recover is such sum as you may find from the 
evidence to be rental value of the land, but in arriving at the rental 
value or the value of the use and occupation you have the right to 
tuke Into consideration the purposes for which the property has 
been and is being used, the profits arising therefrom. 

Refusal as asked, but given with the additions thereto made by 


he court. 


? 
4 


J. 5. BOREMAN, Judge. 


All of the instructions [ have given in this charge shall be taken 
together as a Whole | 

Salt is a mineral, but in order that you can find that the land or 
any part thereof is mineral land by reason of its containing salt 
you must believe from the evidence that such land contains some 
Valuavle deposit of salt,and that for that reason the land is valuable. 
The fact that the water of the Great Salt) Lake can be or has been 
brought upon the land and that salt may or has been there manu- 
factured out of said water is not proof that the land itself is min- 
eral land as contemplated by the acts of Congress regarding publie 
lands. 


J. S. BOREMAN, Judge. 


Phe above constitutes the whole of the charge of the eourt to the 
jury in said case 

The detendant also requested the court to charge the jury as fol- 
lows 


2d. Tn this case the court charges you that the plaintiff has not 
shown any legai-paper title—that is, any grant or convevance 
25 by deed or otber written instrument suflicient to invest him 
With the tithe to tha land in puestion 
Refused. J. 8. BOREMAN, Judge. 
but the court refused to give the said instruetion > to which refusal 


thas At ftendant { XC ple . 


a 


— 


t-=. 


>. <————ne. . 
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Upon the court’s refusing to give the instruction last aforesaid, 
numbered 2d, the defendant requested the court to give the follow- 
ing instructions, viz: 

2d “A.” In this case the plaintiff has not shown any legal-paper 
title—that is, any grant or conveyance by deed or other written 
instrument suflicient to invest him with the title to any of the land 
in question, except the northwest quarter of the northeast quarter, 
the northwest quarter, and the northwest quarter of the southwest 
quarter of said section 9, described in the complaint. 

Refused. J. 8. BOREMAN, Judge 


But the court refused to give the instruction so requested, as last 
aforesaid ; to which refusal the defendant then and there excepted. 
On the said 26th day of October, 1587, the jury returned a verdict 
In favor of the plaintiff for the lands deseribed tu the complaint and 
S500 for the use and occupation of the same, and on the sat day 


judgment in due form was entered in uccordance with the said ver- 


dict. 
Assign nent of Errors. 


The defendant assigns the following errors and grounds for a new 
trial, to wit: 
First. 
Insufficiency of the evidence to justify the verdict in this, to wit: 
a. The evidence fails to show there is any such corporation as the 
Central Pacific Railroad Company, claimed to be the plaintiff's 
lessor. 
3b bh. The evidence fails to show any transfer of the title of 
the “ Central Pacifie Railroad Company of California,” a cor- 
poration, to the said lands (if it ever had any title thereto), to the 
plaintiff's lessor, the said Central Pacitic Railroad Company 
¢ The evidence fails to show that either the “ Central Pacitie 
Railroad Company of California” or the plaintiff's lessor, the Cen- 
tral Pacific Railroad Company, ever had title to the said lands. 
d. The evidence fails to show title in fee in the plaintiff, as alleged 
in his complaint. 


Secs rt) d 


Error in law occurring at the trial and excepted to by the defend- 
ant as follows, viz 

a. The court erred in overruling the defendant's objection to the 
‘dmission in evidence of the said lease, Exhibit 2, from the Cern- 
tral Pacific Railroad Company to the plaintiff, and in admitting the 
sume in evidence 

4, The court erred in admitting in evidence. notwithstanding the 
detencdant's objection, the said document purporting to be articles of 
ainalgamation, ete. marked Exhibit 4 

¢. he court erred in admitting in evidence, over the defendant's 
objection, the said documen! Purportiny 


O De urticies of uatialeauma- 


: 


tion, cte., and marked Exhibit 4 
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d. The court erred in giving each of the instructions it did give, 
at the instance and request of the plaintiff, and numbered 1, 2, 3, 
and 4, as herein set forth. 

e. The court erred in refusing to give the instruction herein set 
forth, requested by the defendant, and refused by it, and designated 
‘.. 

f. The court, after having refused to give the said last-mentioned 
request, erred in refusing to give the instruction asked by defend- 
ant and designated “2d A,” as herein set forth. 

Dated January 9th, 1888. 

P. L. WILLIAMS, 
Attorney for Defendant. 


It is hereby stipulated that the foregoing is a correct and 
od true statement and shall constitute the statement on motion 
for a new trial in this action and on appeal from final judg- 
ment. 
C. S$. VARIAN, 
~ Attorney for Plaintiff: 
P. L. WILLIAMS, 
Attorney for Defendant. 


The foregoing statement is hereby settled and allowed as correct. 
JACOB S. BOREMAN, Judge. 
January 10, 1888. 


(Title of court and cause.) 


The motion for new trial was submitted by consent of parties this 
10th day of January, 1888, and, being now fully advised in the 
premises, it is ordered that the same be, and the same is, overruled. 

JACOB 8S. BOREMAN, Judge. 

January 10, 1888. 


Endorsed : Statement on motion for new trial. Filed January 
10, 1888. IH. If. Henderson, clerk. 


(Title of court and cause.) 


Notice of Appeal. 


To the said plaintiff and to C.S. Varian, Esq., his attorney : 

Please take notice that the defendant in the above-entitled action 
hereby appeals to the supreme court of said Territory from the judg- 
ment therein rendered and entered in the said district court on the 
twenty-sixth day of October, 1887, in favor of the said plaintiff and 

against the said defendant, and fromthe whole thereof, and 
ate ulso from the judgment and order of said court made and en- 
tered on the tenth day of January, 1888, overruling and de- 
nying the said defendant’s motion for a new trial in said action. 
PL. WILLIAMS, 
Attorney for Defendant 
January 12th, 1887. 


=~ 
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indorsed : Title of court and cause. Notice of appeal. Received 
copy hereof January 12th, 1588.) CLS. Varian, attorney for plaintiff, 
Miled January 12th, 1888. 


TERRITORY OF Utan, ) <a 
Weber County, ae 


I, H. WH. Henderson, clerk of the first judicial district court of 
. ile Utah Territory, do hereby certify that the foregoing is a full, true, 
and correct copy of the original complaint, answer, verdict, judg- 
ment, notice of motion for a new trial, statement on motion for new 
trial, order refusing new trial, and notice of appeal in the above-en- 
titled action filed in my office, excepting verifications to complaint 
@ and answer and repeating title of court and cause in the papers sub- 
sequent to complaint. 
I further certify that an undertaking on appeal in due and proper 
form has been duly filed in my office. 
Witness my signature and the seal of said court, at my office, in 
Ogden City, Utah, this — day of , 1888. 
[L. s.] — — , Clerk. 


The undersigned attorneys for the respective parties in the above- 
entitled cause do hereby certify and agree that the above and fore- 
going is a full, true, and correct transcript of the record and pro- 
ceedings in said cause. 


> Jan’y 13th, 1888. 

P. L. WILLIAMS, 

Appellant’s Att'y. 
C.S. VARIAN, 
Respondent’s Att'y. 
3Y Supreme Court, Utah Territory. 

Fripay, January loth, A. D. 185s. 

+ + « * * * 


D. P. Tarrey, Respondent, 

vs. From Ist. Dist. 

Deseret SALt Company, Appellant. ‘ 

On application of P. L. Williams, for appellant, ordered that this 

@ cause be put on the calendar of the present term and set for hearing 
— on the 20th instant. 


Tursbay, Junuary 24th, A. D. 1858. 
* * ; 


* oo * * . 


D. P. Tarvey, Respondent, 
US. -From Ist Dist 
Deserer Savr Company, Appellant. } 


‘This cause, coming on regularly for hearing, was argued by PLL. 


i 
AY Williams, for appellant 
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WEDNESDAY, January 25th, A. D. 1588 
a * * * * 


D. P. Tanrvrey, Respondent, 
From Ist Dist. 


; 


Desener Sarr Company, Appellant. 


This cause was further argued by P. L. Williams, for ap- 
10 pellant, C. S. Varian, for respondent, submitied and taken 
under advisement. 


Saturpbay, Leb 


a . . . 


‘uary sth, A. D. 183s. 


* 


D. P. Tarrry, Respondent, 
3 >From Ist Dist. 
Tur Deserer Sarr Company, Appellant. J 


This cause having been heretofore argued and submitted and the 
court being sufliciently advised thereon, it is now here considered, 
ordered, and adjudged that the judgment of the district court therein 
be, and the same is hereby, atlirmed, and that respondent have and 
recover of and trom appellant his costs herein. 

On application of counsel of appellant, ordered that remittitur be, 
and is hereby, stayed for thirty days. 

Fripay, March 2d, A. D. 188s. 
x ‘ ‘ * * * * 
D. P. Tarrey, Respondent, ) 
US. rom Ist Dist. 
Tut Desexer Sarr Company, Appellant. j 


| On application of counsel of appellant that the amount of 


a supersedeas bond to be given on removal of this cause to 
the Supreme Court of the United States be now fixed, it 1s ordered 
that the amount of the penal sum of such supersedeas bond be, and 
hereby is, fixed at tive thousand dollars. 


12 Utah Territory Supreme Court. 
D. P. Tanrey, Plaintiff and Appellee, ) 
Ms 


Deseret Sarr Company, Defendant and Appellant. J 


I}enpeEnson, ./.. 

This is an action of ejectment for lands described in the complaint 
as “the northwest quarter of fractional section , in township 11 
north, of range No. 9} west, Salt Lake base and meridian, and the 
N. KE. quarter and the S. W. quarter of said section, in part covered 
with water, in all SSO) acres, more or less.” The lands border on 
Great Salt Lake, and at the time of commencing the adetion were in 
the possession of defendant and were used by it in its process of manu- 
facturing salt by solar evaporation. The plaintiff proved his title 
to the lands by showlng— 


gee te A 


- . a id 


— 7. 
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1. That the land is an odd-numbered section lying within the 
limits of the grant made by Congress to the “Central Pacific Rh. R. 
Co. of California” by the act of July Ist, 1862 (12 Stat., 489), and 

the various acts amendatory thereof. 
43 2. That the lands were not such as were included in the 
reservations and exceptions contained in the act; that they 
were not mineral; had not been pre-empted or otherwise disposed 
of, cte. 

3d. That the map of definite location of the line of said R. R. Co. 
was filed, as required by the act of Congress, on the 20th day of Oc- 
tober, 1S68. 

4th. The amalgamation and consolidation of the said “ Central 
Pacifie R. R. Co. of California” and the “ Western Paeifie R. i. Co.” 
by articles of association and incorporation bearing date June 22d, 
1870, the new or consolidated company being the “Central Pacifie 
R. W. Co.” 

Sth. The amalgamation of the “Central Pacific R. R. Co.,” the 
“California and Oregon Railroad Co.,” the “San Francisco, Oak- 
land and Alameda Railroad Co,” and the “San Joaquin Valley 
Railroad Co.” by articles of association and incorporation dated 
August 20th, 1870. This consolidated company was also called the 
“Central Pacitie KR. R. Co.” 

6. A selection by the “Central Pacific R. I. Co.” for patent of a por- 

tion of the lands, viz., the N. W. quarter of the N. EF. quarter, 
44 the N. W. quarter of the S. W. quarter, and the N. W. quarter 

of said section, and filed in the land office at Salt Lake City 
In 1885, they being the only lands in said section as to which the 
costs of surveying and conveying had been paid. 

7. That the “ Central Pacific R. R. Co.” mortgaged the lands in 
controversy October 1, 1870. 

S. A lease, dated August 7th, 1585, from the “ Central Pacifie R. 
R. Co.” to the plaintiff, demising the lands to him for the term of 
five vears from January 1, 15586. 

The question presented by the reeord is whether this showing 
proves title prima facie in the plaintiff upon which he might recover, 
the claim made against it by the appellant being— 

1. That the acts of Congress above referred to do not convey the 
legal title in presenti to the railroad company; that in view of the 
provisions of the act for subsequent patents and for payment of costs 
and expenses of survey and patent the grant is in the nature of a 
promise to grant in the future, and that until the subsequent grant 

is made by patent after payment of fees and expenses it is 
45 but an equity and is not such a legal title as is required to 
be shown in ejectment. 

2. That the lands were not conveyed by the “Central Pacific R. 
R. Co. of California” to the first amalgamated company, or by the 
first amalgamated company to the second; that the form and lan- 
guage of the articles of association put in evidence are insuflicient 
for that purpose. 

>. Phat no conveyances of the premises were proved from the 
“Central Pacific R. RR. Co. of California” to the amalyamated com- 
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Panes, and by the one to the other. an: thence to the }? slaintill, lor 
the reason that the laws of the State of Californin were not shown 
or proved under which the amalgamated companies and the con- 


stituent companies composing them were organized, showing their 


legal right to organize or hold and convey property. 
The reeord ts made so as to present these questions, and we will 
notice them in the order above stated. 


As to the first, the question as to whether the acts of Congress 


are to be constru al as eTranting a leg al title in pres li 
bt) has been much discussed by the courts. The « {UCs stion has 
been presented in various ways and forms un ae acts, so far 


question is coneerned, precisely like the acts in question 


in the following cases, Schulenberg vs. arriman, 21 Wall, 44; J. 
BR. Co. va. U. S., 92 U.S. 733; BR. Co. os. B. BR. Co., 7 U.S. 491 
R. R. Co. vs. Baldwin, 105 U.3., 428 Grinnell . ie. & Co., 106 U 
S..7539: Wright vs. Roseberry, 121 U 5., 455 ; Ruthertord » a 
Ileirs, 2 Wheat., 196, the Sapr eme Court of the United States hay 

held that the tithe granted was a pertect legal title in presenti as 


distinguished from an equitable or inchoate Interest arising upon 
a contract or promise of the Government. The appellant relies 
upon Railway Co. rs. Prescott, 16 Wall., 603; Railway Co. vs. Me- 
Shane. 2° \V iil ‘ 1 | Northern , at 7 ifie . It. ('. ’s, Trail! C'o., L1lo 
UT. S., 600. The latter case is in _enhen eouthiet with the cases 
first cited. In an opinion reeently rendered by Judge Field, sitting 
in the district court (Denny rs. Dodson 32 Fed. ‘Rep. (S99), in holding 


} “> ;\? >| "I " } , . : Se ) 
that the relat inderan act like the one in question granted 


wr 4 + | — t+] »>° aha : vi Lavina ro «tt , sillec 

1, Liic: Cord Ltitc ‘yl } Pe ANCcitt . Lhe hay ay iis LELehnbion Callie Lo 
Vat, Dan P PO » Peatll Co sumed and ite : - 
NOP. £ac. & fh. (0 5. Polis O., SUP, and its apparent 


, : 
contliet with the cases first cited, — reasons that thi eontliet Is OnLYV 


seeming and not reai, DV showing clkat «tne (ues stion It the latter 


— between < (Giovernment and its grantee. We deem it 
cite the statute at length or enter Into any extended 
he cases cited the whole subject is fully 


cise presented for judgment was different, and only presented a 


hie essary Lo 


aie of the subject. In th 
and elaborately discussed. The language of that act is “that there 
be, and hereby is, granted We think it is now bevond contro- 


versy that when the question is presented, as it is here, where no 
right of the Government reserved in the act making the grant is 
involved, it grants the legal title a present: to all the lands ineluded 
in the grant, whether surveyed and selected or not. 
The second point involves the construction of the language 
Ls of the articles of amalgamation and incorporation. Do they 
contain Lp and meee SSary words for the CONVeEVallice of the 
property in question? In each of the articles, in the first, in article 
7. and in the seeond, in article 1, is found substan laily the following 
provisions 
‘And the said several parties, each for itself, hereby sells, assigns, 
transfers, grants, bar@ains, releases, and conveys to the said new and 
consolidated company and corporation, its suceessors and assigns, 
forever, all its property, real, personal. and mixed, of every kind 


] | > {7 | — . | . : 
and description ; all its capital stock; all its interest in the shares 
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of its capital stock subseribed but not fully paid for, all credits, 
eflects, judgments, decrees, contracts, agreements, claims, dues, and 
demands of every kind and description ; and all rights, privileges, and 
franchises, corporate and otherwise, lield, owned, or claimed by said 
parties of the first and second parts or elther of them, in PoOssess1On 
or expectancy, either at law or in equity; subject, however, to all 
conditions, obligations, stipulations, contracts, agrecments, 
if) liens, mortgages, Incumbrances, claims, and charges thereon 
or In anywise affecting the same.” 

We cannot conceive of language more apt to effectuate the trans- 
fer, and we think it sufficient in form for that purpose. The claim 
that the property was not conveyed because it was not shown to be 
property required for the purposes for which the corporation was 
organized is, we think, as will presently be seen, immaterial; but, 
if it was, the acts granting the land declared the purposes for which 
it was granted and provided the uses to which it should be put, 
which are declared to be the corporate purposes and objeets of the 
grantee. Burke es. Smith, 16 Wall., 3065. 

There was no proof of the laws of the State of California under 
which the various corporations claim to be organized, and tiis gives 
rise to the third and last question. It will be observed that the 
plaiutiff traces his title by mesne conveyances through the corpora- 

tions. They are not parties to the record. Their existence 
50) and powers are not directly in issue, and the defendant is in 

no way in privity with them. Under the circumstances, the 
only proot or corporate existence that 1s required Is proof of the 
corporation de facto, and this was abundently proved by the articles 
of incorporation. They were under the seals of the companies, re- 
spectively, and were duly signed, acknowledged, and proved. 2 
Morrowwitz on Corp., 746, 700, 776-7-'S. 

Hut it is suid that there was no proof of the corporate existence 
de jucto as to some of the constituent cohipanies that entered into 
andin part formed theamalgamated companies. Weare not prepared 
to say that the execution of the articles by them under their seals 
is not prima facie evidence of their existence de facto, but the fallaey 
of this claim will be seen by tracing this ttle in detail. The Gov- 
ernment conveyed this land to the “ Central Pacific Railroad Com- 
pany of California.” This conclusively proves the incorporation of 
this company not only de fucto, but de jure. The grant of real estate 
by the Government to an association of individuals by any name 

denoting it as other than a natural person thereby clothes 
| it with corporate capacity to take, hold, and convey the 
same. Bingham on RK. E., 854. 

This company amalgamated with the “ Western Pacific Railroad 
Co.” and together they formed the “Central Pacific Railroad Com- 
pany, and the title was passed to thenew company. Suppose,accord- 
ing to the contention of the appellant, that there is no proof of the 
existence of “ The Western Pacific Railroad Co.,” and that it is to be 
presutnied that it did not exist, then the new COMPDAnY would be but 
a reineorporation of the “ Central Pacific Railroad Company of Cal- 
iornia” and would be its successor with the title of the property 
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transferred to it. The new incorporation thus formed again joined 
With various other compamies in forming still another company, 
If it is to be presumed that the compames joining with it did not 
exist, then itis again but another remeorporation with the tithe again 
transferred to the new company, and this company conveyed to the 
plaintiff. In other words, all the companies through which this title 
passed were shown to exist de facto by articles of Incorporation. The 
existence ot these ‘companies therramalgamation and consoli- 
2 dation, isspecially recognized by the actof Congress of May 7th, 
ISTS(20Stat., 56),and thereby also their existence is est: ablished 
de facto; but it is said that without proof of the laws of California 
there was no proof that the corporations were authorized by law to 
hold real estate at all or to transfer it, or that it was within the 
purposes and objects for which they were incorporated. This it is not 
necessary to show. Transfers of property to and transfers by corpora- 
tions that have no such right or authority by law are not void; they 
are only voldable at the instance of the Government in a direet pro- 
ceeding for that purpose. 2 Morrowitz on Corp., G48 to 605, Inc., 
7OV—1L0—"11, 746: Devlin on Deeds, sec. 121 Telegraph Co. vs. Tele- 
graph Co., 22 Cal, 55> Natoma Water Co. vs. Clarkin, 14 Cal., 044; 
Dank vs. Matthews, 9S U. S., 628: Leazure +s. Ihillegar, 7 Serg. & 
. (Pa.), 315; Banks vs. Poitiaux, 15 Am. Dee., 706; Oil Co. vs. It. 
Rh. Co., 32 Fed. Rep., 22 

As to whether tranusters to aud by corporations that are expressly 
prohibited therefrom by positive legislative enactments are abso- 
iutely void as between third parties, the authorities differ 
but the burden of showing that there is such prohibition is 
upon the party attacking the transfer. Burrill vs. Nahant 
Dank, oo Am. Dee., 305. 

The question of authority on the part of the corporation was 
purely a collateral one inthis case. ‘The defendant was in no situ- 
ation to attack their passed and fully-executed contracts at least 
without showing that they were wholly and absolutely void. (Dev- 
linon Deeds» Natoma Water Co. rs. Clarkin: Banks vs. Poitiaux, 
supra.) The rules are the same as to foreign corporations. The 
power and the right of a foreign corporation to hold and convey 
property is not to be determined under the laws of the home Gov- 
ernment under which they are organized, but it is to be determined 
by the laws of the government in which they are doing business 
and in which they ucquire the property. Runyon rs. Costers Les- 
sees, 14 Pet, 121: Silver Lake Bank ¢s. North John’s Ch., 570; 
Lumbard vs. Aldrich, 25 Am. Dee., 381. 

This must be true as the result of the rule that it is a ques- 

LION Only between thie corporation and the Government. 
yd If lands acquired by a foreign corporation are liable thereby 

to be forfeited to the government under which it Is organ 
ized a foreign ¥ LFoOVeErhmeciil nigh tin this indireet Way acquire lands 
Within the domain and irisdiction of other vroverhinents, which 
night tot He pe rinitted Dy the general COTLILY Which exists 
throughout the United States and Territories, in the absence of 
Postllye prohibitions, corporations created in one State ol lerritory 


~ 
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are permitted to carry on any lawful business in any other State or 
Territory, and to acquire, hold, and transter property there equally 
as individuals. If the poly of a State or Territory does not per- 
tnit the business of a foreign corporation in its limits or allow the 
corporation to acquire or hold real property, it must be expressed 
in some aflirmative way by the State or Territory where the prop- 
erty is acquired Cowell vs. Springs Co., 100 Uo S., 55 
The deeds or transfers of these corporations under their seals, 
properly affixed, and duly executed and proved, produced by the 
party claiming under them, is sufficient prima facie proot of title. 
Burrill vs. Nahant Bank, supra. 
OW) fn Natoma Water Co. es. Clarkin, supra, the supreme court 
of California say: “ It would lead to indetinite inconveniences 
and cmbarrassments if in suits by corporations to recover the pos- 
session of their property Inquiries were permitted as to the neces- 
sity of such property for the purposes of their incorporation, and 
the title made to rest upon the existence of that necessity.” In that 
case the corporation Was a party. Tere, where the transaction ts 
fully passed and executed, the reasoning applies with greater force. 
It the title to every piece of land which happened to be traced to 
und from a corporation Was made to depend Upor whether the COT PO- 
ration was duly and legally organized strictly according to the laws 
of the government under which it claims existence, and us to 
whether the taking, holding, and conveying of the property was 
strictly within their corporate powers and for their corporate pur- 
poses, it would tend to lessen the value of corporate franchises and 
Lo pair the marketable value of lands thus situated by reason of 
the difficulties in determining the title 
ow Our attention is not directed to uwnyv error In the record, 
and the judgment should be aflirmed 


Zane, C. J., concurs. 
Boreman, Justice, concurs 


liled TSth Kebry, ISSS 
mB. T. SPRAGUE, Cleré& 


CLS. Varian, for plaintitl & appellee 

PL. Willams, for defendant & appellant 
ay United States of America, Greeting 

You are hereby cited and admonished to be sand ep pear ata Su- 
preme Court of the United States, to be holden at Washington 
on the second Monday of October, A. Do ISSS, pursuant to a writ 
of error filed in the elerk’s office of the supreme court of Utah 
Territory, wherein The Deseret Salt Company, a corporation, 1s 
plaintiff in error and you, D. PL Tarpey, are defendant im error, to 
show cause, 1 any there be, whi the judgment rendered avalhst 
sald plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should mot be done to each 
ot the parties In that behalf. 
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Witness the Honorable Charles S. Zane, chief justice of the supreme 
court of Utah Territory, this l0th day of March, A. D. 1SSS. 
C. B. ZANE, 


Chief Justice of the Supreme Court of Utah Territory. 


A copy of the foregoing citation was served on me this 10th day 
of March, A. D. 188s. 
C.S. VARIAN, 
Attorney for D. P. Tarpey, Def’t in Error. 


[Endorsed :] Original. Deseret Salt Company, plif in error, vs. 
D. P. Tarpey, def’t in error. Citation. Filed March 10,1858. E. 
T. Sprague, clerk. 


D8 Assignment of Errors and Prayer for Reversal. 
In the Supreme Court of the United States. 
Tue Desexer Sarr Company, a Corporation, Plaintiff in Error, ) 
vs. | 
D. P. Tarnrvey, Defendant in Error. ( 
The said plaintiff in error assigns as error— 


First. 


That the evidence in said cause was insufficient to justify the ver- 
dict given in said district court In favor of the said defendant in 
error in this, to wit, the evidence fails to show that there is any such 
corporation as the Central Pacific Railroad Company, claimed to be 
the lessor of the said defendant in error. The evidence also fails to 
show any transfer of the title of the “ Central Pacifie Railroad Com- 
pany of California,” a corporation, to the said lands (if it ever had 
any title thereto) to the lessor of the said defendant in error, the 
said Central Pacific Railroad Company. The said evidence also 
fails to show that either the “Central Pacific Railroad Company of 
California” or the Central Pacific Railroad Company, the lessor of 
the said defendant in error, ever had title to the said lands. The 

said evidence also fails to show title in fee in the defendant 
OY in error as alleged in his complaint, and the said supreme 

court erred in holding the contrary thereof and in affirming 
the said verdict and judgment of the said supreme court notwith- 
standing the said insutlicieney of evidence 


Second. 


The said supreme court erred in sustaining the action of the said 
district court in overruling the objection of the plaintiff in error 
(the defendant in said district court) to the admission in evidence of 
the lease, Exhibit “ 2," from the Central Pacifie Railroad Company 
to the defendant in error (the plaintiff in said district court) and in 
adinitting the same in evidence. 
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Third. 

The said supreme court erred in sustaining the aetion of the said 
district court in admitting in evidence, notwithstanding the objee- 
tion of the plaintiff! in error (the defendant in said district court), 
the said document purporting to be articles of amalgamation, ete., 
marked Exhibit “ 4.” 


Fourth. 


The said supreme court erred in sustaining the action of said dis- 
trict court in admitting in evidence over the objection of the plain- 
tilt in error (the defendant in said district court) the said document 
purporting to be articles of amalgamation, ete., and marked Ex- 
hibit “5.” 


Fifth. 


The said supreme court erred in sustaining theaction of said 

60 district court in giving each ef the instructions it did give at 

the instance and request of the defendant in error (the plain- 

tiff in said district court) and numbered one, two, three, and four, 
as sct forth in the above record. 

Sixth. 
The said supreme court erred in sustaining the action of said dis- 
trict court in refusing to give the instructions set forth in the above 


record by the plaintiff in error (the defendant in said district court) 
and refused by it, and designated “ 2nd.” 
Seventh. 

The said supreme court erred in sustaining the action of said dis- 
trict court, after having refused to give the said last-mentioned in- 
struction asked by the plaintiff in error (the defendant in said dis- 
trict court), In refusing to give the instruction asked by plaintiff in 
error, and designated “2nd A,” as set forth herein. 


Wherefore, in consideration of said errors, the plaintiff in error 
pravs this court for a judgment of reversal of said judgment and 
decision of the said supreme court of Utah Territory, and that said 
cause be remanded, with the direction that such further action and 
proceedings be taken therein as may be in aceordance with law. 

P. L. WILLIAMS, 
Attorney for Plaintiff in Error. 

[| ndorsed]: Copy. Deseret Salt Company, pl'f in error, vs. D. 
.’. Tarpey, def’t in error. Assignment of errors. Filed March 10, 
iSSS. FE. T. Sprague, clerk. 

()] Uxirep STATES OF AMERICA, 88 : 
The President of the United States to the honorable the judges of 
the supreme court of the Territory of Utah, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before 
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vou, between D. P. Tarpey, plaintiff and respondent, and The Des- 
eret Salt Company, defendant and appellant, manifest error hath 
happened, to the vreal damage of the said Deseret Salt Company, as 
by its complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy Justice done 
to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinetly 
and openly, you send the reeord and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, se that you have the same at 
Washington on the second Monday of Oetober, A. D. ISS8, in the 
said Supreme Court to be then and there held, that, the record 
and proceedings uforesald being spected, the said Supreme (Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the ILonorable Morrison R. Waite. Chief Justice of the said 
Supreme Court, and the seal of the supreme court of the Ter- 
ritory of Utah, this tenth day of March, in the year of our Lord 
one thousand eight hundred and eighty-eight. 

[Seal Supreme Court of Utah, United States of Aimerten, ] 
BE. T. SPRAGUE, 
(Cle ls of the Supre nie Court of Utah Ti rritory. 


~) 


| ndorsed:} Original. Deseret Salt Company, plff in error, es. 
D. P. Tarpey, deft in error Writ of error. 


63 Know all men by these presents that we, George Y. Wal- 
lace and John Sharp, both of the city and county of Salt 
Lake, Territory of Utah, are held and firmly bound unto D. P. Tar- 
pey in the full and just sum of five thousand dollars (85,000) to be 
paid to the said D. P. Tarpey and to his certain attorney, executors, 
administrators, or assigns: to which payment, well and truly to be 
made, we bind ourselves, our heirs, exeeutors, and administrators, 
jointly and severally, by these presents. 
Sealed with our seals and dated this tenth day of Mareh, in the 
vear of our Lord one thousand eight hundred and eighty-eight 
Whereas lately, at a term of the supreme court of the Territory of 
Utah, im an action pending tn said court on appeal from the district 
court for the first Judicial distriet of said Territory, a judgment in 
favor of the said D. P. Tarpey, the plaintiff therein, and against The 
Deseret Salt Company, a corporation, the defendant, rendered and 
entered in said district court, was affirmed by said supreme court ; 
and the said Deseret Salt Company having obtained a writ of error 
and filed a copy thereof in the clerk’s office of the said court 
tit to reverse the said judgment, and a citation to the said D. P. 
Tarpey, CLIN: 


© sam 


L] 
J 


‘ 


and admonishing him to be and appear at a 
Supreme (‘ourt raya the { hiited States Ta) lye holden At Washington, 
I) Co on the second Monday of Oetober. A. D. ISSS: Now. the con- 


' 
dition of the above Obiewation 


© 


is such that if the suid Deseret Salt 
Company shill prosecute Ts site wri 


of error to effect and answer 
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all damages and costs in full if it fail to make its plea good, then 
the above obligation to be void; else to remain in full force and 
Virtue. 
GkO. Y. WALLACE [SEAL ] 
JOUN SHARD. SEAL. | 


Signed, sealed, and delivered in the presence of— 


PL. WILLIAMS. 


All erasures and interlineations in the above bond were made be- 
fore it was signed. 


Attest: Po. WILLIAMS 


The above bond approved by me this 10th day of Mareh, A. D. 

1Sss. 
C.S. ZANE, 

Chiet Justice of the Supre me Conrtof lah Te rritory 


ited Mareh 10, 1SSS. 
fe. T. SPRAGUE, Clerk. 


65 Ternrivory or UTan, 
‘ . 4 > RO 
(County of Salt Lake, | 


I, Ek. T. Sprague, clerk of the supreme court of said ‘Territory of 
Utah, in pursuance of the attached writ of error, do return, annexed 
hereto and to said writ, the original citation, a transcript of the ree- 
ord, the proceedings, opinion, assignment of errors, supersedeas bond, 
all in and of said court in the cause tn said writ deseribed, to the 
Supreme Court of the United States: and T hereby certify that said 
annexed transeript of said record, proceedings, opinion, assignment 
of errors, and bond is a full, true, correct, and complete copy of the 
ceveral originals thereof on file or of record in my oltice. 

ln witness whereof I hereunto set my hand and the seal of said 
supreme court of Utah Territory this Sth day of April, A. D. 185s, 
at Salt Lake City. 

/ Seal Supreme Court Territory of Utah 
United States of Americn 
Eh. T. SPRAGUE, 
Clerk of Supreme Court of Utah Territory. 

indorsed on cover: Utah Territory supreme court. No. 756. 
The Deseret Salt Company, plaintiff in error, es. D. PL Tarpey. 
riled September i} TSSS 


(idee Supreme Geurt LU. 3. 
FILDAN, 
NOV 9 189! 


ACS DO MeKENNEY | 


In the Supreme Court of the United States. 


No. 96. 


DESERET SALT COMPANY, 
Plaintiff in Error. 
vs. 
D. P. TARPEY, 


Defendant in Error. 


IN ERROR TO THE SUPREME COURT 
OF UTAH TERRITORY. 


BRIEF OF PLAINTIFF IN ERROR. 


PARLEY L. WILLIAMS, 
Attorney for Plaintiff in Error. 
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Star Print, 48 W. Second South St. 
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In the Supreme Court of the United States. 


DESERET SALT COMPANY, 
Plaintiff in Error. 
vs, 
D. P. TARPEY, 


Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


This is an action of ejectment brought originally in 
the First District Court of Utah Territory. 

The complaint in the usual form alleges fee title in the 
plaintiff of the lands described, right to possession and 
ouster by the defendant, with demand of the recovery of 
the possession. 

The answer puts in issue the material allegations 


of the complaint, 


There was a verdict and judgment for the plaintiff (the q 


defendant in error here) and an appeal taken by the defen. 4, 
dant (the plaintiff in error here) to the Supreme Court o' 
the Territory of Utah, where the judgment was affirmed 
the court sustaining the action of the district court in it: 
several rulings, which action of said Supreme Court Is now 
complained of as error. 

The defendant derived his title: 

First— Under the Act of Congress granting the lands 
to the Central Pacifie Railroad Company of California. 

Second—A paper set forth in the reeurd purporting to 
be articles of consolidation of the “Central Pacific Railroad 
Company of California” and the “Western Pacifie Railroad 
Company’ bearing date the 22d day of June, A. D. 1870. 

Third.—A paper contained in the record purporting to 
be articles of consolidation of the “Central Pacific Railroad 
Company,” the “California & Oregon Railroad Company,” 
the “San Francisco, Oakland & Alameda Railroad Com- 
pany” and the “San Joaquin Valley Railroad Company,” 
bearing date the 20th day of August, 1870. 

lourth.—A lease from this latter consolidated eom- 
pany to the plaintiff, bearing date September 22d, 1885, 
which also appears in the record. 

hifth—List No. 6, being lands selected for patent by 
the Central Pacific Railroad Company and filed in the Land 
Office at Salt Lake City, which selection included only the 
surveyed jiands contained in section nine. 

The lands so surveyed in said section were the north- 


west quarter of the northeast quarter: the northwest 


~ 
" 


\ 


* «+ 
Se od 


quarter of the southwest quarter, and the northwest quar- 
ter of said section only. 

There was testimony also introduced from the Surveyor 
General's oflice of the Territory of Utah, to the effect that 
the Field Notes and Official Plat of seid fractional section 
showed that only so much thereof had been surveyed for 
patent as was contained in said selection list No, 6. 

This constituted the whole of the testimony introduced 
by the defendant in error to support his alleged title to the 
demanded premises. There was a!so proof that the land in 
question was situated within the limits of the grant to the 
Central Pacifie Railroad Company of California. 

The said list showed that the cost of surveying, select- 
ing and conveying the lands so selected and above de- 
scribed, had been paid, but there was no evidence that any 
application had been made by the Central Pacific Railroad 
Company to select or have conveyed to it any other of the 
lands in said fractional section nine, nor that it had paid 
or tendered the costs of surveying, selecting or conveying 


any other of the lands within said fractional section. 


ASSIGNMENT OF ERRORS. 


The said Supreme Court of Utah Territory erred in 
sustaining the action of said district court in holding: 

1.—That there was any evidence showing the existence 
of such a corporation as the Central Pacifie Railroad Com- 


pany 
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There was a verdict and judgment for the plaintiff (the 
defendant in error here) and an appeal taken by the defen- 
dant (the plaintiff in error here) to the Supreme Court of 
the Territory of Utah, where the judgment was affirmed, 
the court sustaining the action of the district court in its 
several rulings, which action of said Supreme Court is now 
complained of as error. 

The defendant derived his title: 

First— Under the Act of Congress granting the lands 
to the Central Pacifie Railroad Company of California. 

Second—A paper set forth in the record purporting to 
be articles of consolidation of the “Central Pacific Railroad 
Company of California” and the “Western Pacifie Railroad 
Company’ bearing date the 22d day of June, A. D. 1870. 

Third.—A paper contained in the record purporting to 
be articles of consolidation of the “Central Pacifie Railroad 
Company,” the “California & Oregon Railroad Company,” 
the “San Francisco, Oakland & Alameda Railroad Com- 
pany” and the “San Joaquin Valley Railroad Company,” 
bearing date the 20th day of August, 1870. 

Fourth.—A lease from this latter consolidated ecom- 
pany to the plaintiff, bearing date September 22d, 1885, 
Which also appears in the record. 

Fifth—List No. 6, being lands selected for patent by 
the Central Pacific Railroad Company and filed in the Land 
Office at Salt Lake City, which selection included only the 
surveyed jands contained in section nine. 


4 he ‘ . {rr . : . 4 
rhe lands so surveyed in said section were the north- 


west quarter of the northeast quarter; the northwest 


quarter of the southwest quarter, and the northwest quar- 
ter of said section only. 

There was testimony also introduced from the Surveyor 
General's office of the Territory of Utah, to the effect that 
the Field Notes and Official Plat of said fractional seetion 
showed that only so much thereof had been surveyed for 
patent as was contained in said selection list No, 6. 

This constituted the whole of the testimony introduced 
by the defendant in error to support his alleged title to the 
demanded premises. There was a!so proof that the land in 
question was situated within the limits of the grant to the 
Central Pacifie Railroad Company of California. 

The said list showed that the cost of surveying, select- 
ing and conveying the lands so selected and above de- 
scribed, had been paid, but there was no evidence that any 
application had been made by the Central Pacific Railroad 
Company to select or have conveyed to it any other of the 
lands in said fractional section nine, nor that it had paid 
or tendered the costs of surveying, selecting or conveying 


any other of the lands within said fractional seetion. 


ASSIGNMENT OF ERRORS. 


The said Supreme Court of Utah Territory erred in 
sustaining the action of said district court in holding: 

1.—That there was any evidence showing the existence 
of such a corporation as the Central Pacifie Railroad Com- 


pany 


a a s 


?.—In holding that the evidence introduced showed a 


transfer of the title of the Central Pacific Railroad Com- 
pany of California of the lands in controversy to the 
plaintiff's lessor ,the Central Pacific Railroad Company. 

3.—In holding that the evidence established that the 
Central Pacific Railroad Company of California or the 
plaintiff's lessor the Central Pacifie Railroad Company 
ever had title to the said land. 

4.—In holding that the plaintiff was entitled to recover 
in the said case. 

5.—In overruling the objection of the plaintiff in 
error to the admission in evidence of the said lease from 
the Central Pacific Railroad Company to the defendant in 
error, and admitting the same in evidence. 

6.—In admitting in evidence over the objection of the 
plaintiff in error, each of the said papers purporting to be 
articles of amalgamation and consolidation. 

7.—In giving each of the instructions which it did 
give at the instance and request of the defendant in’ error 
and numbered 1, 2, 3 and 4 as set forth in the record. 

S.—In refusing to give the instructions set forth re- 
quested by the plaintiff in error and refused by the court, 


designated “Second.” 


The plaintiff in error now insists that the action of the 
said district court in admitting the said several documents 
on which the plaintifl’s title was rested, was error and that 
error was perpetuated by the Supreme Court in affirming 


the several rulings of the said district court upon that sub- 


ject. 


The objections to the admission of these documents, 
are, 

1.—That there was no proof of the ineorporation or 
previous existence of any of the assumed corporations pur- 
porting to be consolidated, except only the Central Pacitie 
Railroad Company of California. 

2.—There was at the date of the assumed consolida- 
tions no law of Utah Territory authorizing the same. 

o—No law of the State of California or other State or 


Territory authorizing such consolidations was shown to ex- 


ist. 
4.—There was no evidence that their execution was 
genuine. 


5.—They were insufficient for the purpose of convey- 
ing the land in question from the Central Pacific Railroad 
Company of California, the grantee under the Act of Con- 


gress, to the lessor of the defendant in error. 


The purport and object of these articles of consolida- 
tion, if valid, was to consolidate the eapital stock, debts, 
property, assets and franchises of the companies, parties 
thereto, that is, such property as appertamed to them as 
railroad companies and was covered by their franchises. 
These lands granted by the government were held by the 
railroad company, not for railroad purposes but in the 
same manner that private parties or other corporations 
hold real estate and were subject to conveyance so far as 
situated in the Territory of Utah, in accordance with the 
laws of the Territory then in force. 


The law of Utah Territory at that time in foree with 


reference to the conveyvanee of lands is found in the com- 


pilation of the laws of Utah, TSol-1870, approved January 
IS, 1855, and isin the following language, 

‘Sec. i. Be at enacted by the Governor and im oisla- 
Live Assembly of the Territory of Utah: That the transfer 
of a land claim with the lniprovements thereon hitst bye 
substantially in form as follows: 

be it known by these presents eer of 
the rightful claimant and owner ot (here deseribe the 


property “nid Its location, and. if required, any peculiar 


rights ana UpPpuUurclenances yp do for the sum of —— dollars 
paid by... of ‘or in eonsideration of vood 
will _ sae (ails the Case Thay be transter all tay elaim Lo 
and ownership of the aforesaid property to the said 

heirs did assilvhis. Dated ee ss , dav ot 


in the vear. 

Src. 2.) To be valid, a transfer must be witnessed by 
two or more competent persons, he acknowledged aan 
some person authorized to take acknowledgements: be re 


, , 5 ; , ° , , , , 
corded; and the record, page alid book be certified thereon 
‘ 
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fer to any other person or body corporate all rightful 
claim and ownership of property by gift, and such transfer 
is and shall be deemed valid and a bar to all claims whiat- 
ever, except just liabilities incurred previous to the time of 
transfer.” 

This act and its effects has been under review by this 
court in the ease of Neslin against Wells, 104 U.S., 428. 

There was no evidence whatever showing or tending 
to show that the government had issued patents for any of 
ihe lands in question, nor was there any proof that the 
company had made any application to select or have con- 
veved to it any lands in said fractional section except the 
northwest quarter, the northwest quarter of the northeast 
quarter, and the northwest quarter of the southwest quar- 
ter: being two hundred and forty aeres only, and the whole 
of the land in said fractional seetion which had been sur- 
veved; vet the recovery in this case was for the whole 
tract sued for, the unsurveved as well as the surveyed por- 
tions of this fractional section. 

As to so much of this land as was unsurveved and for 
which the costs of surveying have not been paid, it is sub- 
mitted with great confidence that by the true construction 
of the Act of Congress granting these lands, the title re- 
mains In the government and the defendant in error has 
not therefore, under any view of the case, a title that will 
support ejectmeat. ‘In this connection the court is cited to 
the following cases In this court. 

Railway Company vs. Prescott, 16 Wallace, 605. 
Railway Company vs. MeShane, 22) Wallace, 


b44 


BRIEF OF PLAINTIFF IN ERROR. 


ee ne ee a 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


No. 736. 


THE DESERET SALT COMPANY, PLAINTITF IN ERROR. 
VS. 


D. P. TARPEY, DEFENDANT IN ERROR. 


IN ERROR TO THE SUPREME COURT OF THE 
TERRITORY OF UTAH 


‘ 
3 


PT I OT RC AR amNRE atte 


om 


— 


ediee Fo 


this evidence, notwithstanding the objection of the plaintitfin error, 


is now complained of in this Court. 

It ts therefore earnestly imsisted by the plaintiff in error, that 
there is no support in this record tor the claim made by the 
detendant in error that ‘‘the matter tn dispute ts the leasehold es- 
tate, * , which ‘‘will terminate August, A. D. 18g0."’ 


rye , . . ’ . 
The matter in dispute being the land ttself and appurtenances, 
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solar evaporation ot water pumped trom Great Salt Lake tnto ponds 
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consolidated, except as to the ‘‘ Central Pacitic Railroad Company 
of Calitornia *’ 

Second—There was, at the date of the assumed consolida- 
tions, neo law of Utah Territory authorizing the same. 

Third—No foreign law authorizing such consolidations was 
shown to exist. 

Fourth—There was no evidence that their execution was gen- 
uine, and 

Fifth —They were insufficient for the purpose of conveying the 
lands in question from the ‘‘ Central Pacific Railroad Company of 
Calitornia,’’ the grantee under the Acts of Congress, to the lessor of 
the defendant in error. 

Further, it was not shown that the government had ever issued 
patents for the lands in question; nor was there any proot that the 
company had made any application to select or have conveved to 
it any lands in said section except the N. W. '{, the N. W. '¢ of 


the N. E ' and the N. W. 'y of the S. W. 1%, being 240 acres 
only, and the whole of the land in said section surveved, as shown 


by the diagram, page 1o!> of the record, yet the recovery was of 
the whole tract sued for, the unsurveyed as well as the surveyed 
portions of this section. 

As to so much ot this land as is unsurveyed, and for which the 
costs for surveying have not been paid, the title remains in the gov- 
ernment, it is not subject to taxation; and the defendant in error, 
has not therefore, under any view of the case, a title that will sup- 


port ejyectment. 


Railway Company vs. Preseott, 16 Wall, 603. 
Railway Company vs. McShane, 22 Wall, 444. 
North. Pacitic R. R. Co. vs. Trail County, 115 U. S., 600. 


This record presents a question regarding the nature of the 
rights secured to the Pacitic Railroads bv virtue of the grant of 
lands to them that has never been passed on by this Court, a 
question which. involves the rights of the parties here; and is also 
one of great moment to a large part of the public in the region at- 
tected by these grants. 

PL. WILLIAMS, 


Attorney tor Plaintitt in Error 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER 
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TERM, 1889. 


THE DESERET SALT COMPANY, Pruatntrivre mn Error, 


. P. TARPEY. 


[IN ERROR TO THE TERRITORY 
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IN THE 
SUPREME COURT OF THE UNITED STATES. 


THiE DESERET SALT COMPANY, Piaintirr in Error, 
Vs. 
D. P. TARPEY, Derenpanr in Error. 


Take notice that on the second Monday in October, L889, 
being the first day of the October Term of the Court, the de- 
fendant in error above named, will by his counsel, submit for 
the consideration of the court, his motion to dismiss the writ of 
error herein, united with a motion to affirm, hereto annexed and 
served herewith. 

Said motion will be made upon the record, motion papers 
and printed brief served herewith. 

Very respectfully, 
CHAS. 8S. VARIAN, 


Attorney for defendant in error. 


To Parley L. Williams, Esq., counsel for plaintiff in error, and 
to the Clerk of the Supreme Court of the United States. 


IN THE 
SUPREME COURT OF THE UNITED STATES. 


THE DESERET SALT COMPANY, Priaintire 1x Error, 
Vs. 
D. P. TARPEY, Derenpant in Error. 


Now comes the defendant in error above named, by his 
counsel, and moves the court that the writ of error herein be 
dismissed, on the ground that it does not appear from the record 
herein, that this court has jurisdiction in the premises, in this: 
That it does not appear that the value of the matter in dispute 
does m@ exceed $5,000. 

And the said defendant in error, by his counsel, under Para- 
graph 5, Rale 6 of this Court, moves to affirm the judgment of 
the Supreme Court of the Territory of Utah in this cause, on 
the ground that it is manifest that the writ of error herein, was 
taken for delay only. 

CHAS. S. VARIAN, 


Attorney for aefendant in error. 


Service with copy of motion, notice and brief with same 
admitted this 26th day of August, A. D. 1889. 
PARLEY L. WILLIAMS, 


Atto Hey jor plaintiff in error. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


THE DESERET SALT COMPANY, Praixtire iy Error, 
Vs. 


D. P. TARPEY, Derenpant ix Error. 


BRIEF OF DEFENDANT IN ERROR ON MOTION TO DISMISS AND 
AFFIRM. 


MOTION TO DISMISS. 


The record does not show the jurisdiction. There 7s evi- 
dence that the improvements were reasonably worth $8,500 in 
September, A. D. 1885, and that said improvements were worth 
$6,000 at time of trial. 

But, the matter in dispute here is the leasehold estate of 
defendant in error. By the terms of the lease, the estate of de- 
fendant in error will terminate in August, A. D. 1890. 

The jurisdiction of the court must depend upon the value 
of the leasehold interest, from October 26th, 1887, the date of 
the verdict, until August, A. D. 1890. =‘There is no evidence in 
the record of such value, except the verdict of the jury award- 
ing damages for the use and oceupation of the premises for over 
two years, in the sum of $500. 

But having color of right to dismiss, we also submit a 


MOTION TO AFFIRM. 


The questions presented by the record, as stated in the 
opinion of the Supremig Court of the Territory, ure as follows: 


MORE witha Sl tle tg gil NS hee RT ES Se ay ae 


1. That the acts of Congress do not convey the title to the 
railroad company. 

2. That the lands were not conveyed by the original com-‘ 
pany, and the articles of association, ete., put in evidence, are 
not sufficient to pass the title. 

3. That the laws under which the several companies were 
organized, were not proved, ete. 

It will be observed that the second specification of error,— 
page 36, Record,—was not presented in the lower court, as on a 
former appeal in the same case that question was decided ad- 
versely to plaintiff in error. 

Pacific Reporter, Vol. 14, p. 338. 


It seems manifest from this record that the writ of error 
was taken for delay only. 

The first question, @.e., that the railroad land acts are not 
grants in presenti, is not open for discussion here. If there is a 
question that has passed from the realm of controversy into the 
domain of final judgment, this is that question. 

The second point is absolutely frivolous, as an inspection of 
the record discloses. See Opinion of the Court, Record, pages 
32 and 33. 

The third and last question presented by the record on be- 
half of the plaintiff in error, arises upon the. objection to the 
introduction of the several articles of amalgamation, etc., be- 
cause, as it alleged there was no evidence of the de jure or de 
facto existence of the several companies, or that the articles were 
authorized by law. 

See Record, page 16. 


As to this we say: 

1. By the act of July 2d, 1864, all of the companies au- 
thorized to participate in its benefits, were authorized to consol- 
idate; and upon consolidation, were entitled to receive all the 
grants, benefits, etc., conferred. 

13 Statutes at Large, 356. 


By amendatory act of March 3, 1865, recognition of the 
corporate status of Central Pacific R. R. Co., of California, and 
Western Pacific R. R. Co., is found, and an assignment by one 
to the other is ratified and confirmed. 

13 Statutes at Large, 504. 


By Act of May 7th, 1878, full recognition of the incorpora- 
tion of the various companies and of the existence of the lessor 
of the plaintiff is found. 

20 Statutes at Large, 56. 
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In October, 1870, after the several transfers and amalgama- 
tions set out in the record, the lessor of the plaintiff mortgaged 
the lands granted to the original company, and the Interior De- 
partment recognizes it to be the legal owner and beneficiary 
under the acts of Congress. 

See opinion Secretary Teller, March 14, 1883, De- 
cisions Interior Department, Vol. 2, 477. 


Every month patents for these granted lands are being 
issued to the Central Pacifie R. R. Co. 

The court in prevailing and dissenting opinions, has fully 
recognized the existence, actual and legal of the lessor of the 
plaintiff. 

Sinking Fund Cases, 99 U. S. 730,-750. 


2. Since the creation of the present corporation known as 
the Central Pacifie Railroad Company, in August, 1870, that 
company has received all the benefits, enjoved all the privileges, 
and been subjected to all the obligations imposed by the Land 
Grant Acts. Its relations to the General Government have 
been the subject of legislation and judicial discussion for a de- 
cade. Its organization and existence is a matter of public 
history of which all men and all tribunals take notice. As said 
by a cireuit court, ‘All the companies that have built roads 
under these land grants have been treated by the United States 
Government, and the State of California, as having acted in 
pursuance of the iaws both of Congress and the State.” 

Southern Pacific R. R. Co., vs. Poole, 32. Fed. 
Rep. 456. 


To question the existence of the lessor of the plaintiff, or 
its right to dispose of its property, is, simply to make an objec- 
tion. This court would not hear argument in support, and con- 
sequently may properly dispose of the matter upon this motion. 
The opinion of Justice Hendersen, set out in the record, clearly 
and satisfactorily disposes of the case. 

Respectfully submitted, 
CHAS. 8. VARIAN, 
Attorney for Defendant in error. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1861. 


Tite Deseker Sarr Company, | 
Plaintiffin Error, 


Us. 


DT. Tarrery. 
aS 


IN ERROR TO THE SUPREME COURT OF THE 
TERRITORY OF UTATL. 


BRIEF FOR DEFENDANT IN) ERROR. 

This isawrit of errorto the Supreme Court of the Ter- 
ritory of Utah. The original action is a suit in eject 
ment in which Tarpey is plaintiff! and the Deseret Salt 
Company is defendant. | 

The action was commenced October 17. 1885. in the 
First District Court of the Territory of Utah. It has 
been twice tried in that court. 

The claim of Tarpey ts for the possession of a piece of 
land bordering on the Crreat Salt Lake, and for rents, 
issues, and profits. 

The land, the possession of which is claimed, ts thus 


described in the complaint : 


“Northwest quarter of fractional scetion nine (9), In 
township eleven (11) north, range nine (9) west, Salt 


Lake base and meridian, and the northeast quarter and 
the southwest quarter of satd section. mi part covered 
With water: in all three hundred and eighty acres, more 
or less.” 


A plat of the section ts found between pages Sand 
of the transeript ol re eord 

The land ts desert. agricultural, or vrazing: not 
mineral lati 

Cra Dosarta Ss Wenl Thlo posse <sion of the lrinaed it) IS. 
He erected works and machinery for raising Water from 
the Great Salt Lake tite reserverrs partly natural and tn 
part artitieta purpose of producing “alt by eViape 
oration 

Ir iSSe [osartae SCOLVEVE ‘| ii lids pererpn rt \ biel iuiprove- 


ments to the Deseret Salt Company, and surrendered to 


: . 41 a . rex ‘ ‘ ] ‘ “ 
IL tiie DOssessioll Ol tit peti thie Deseret Shit Coon peaanes 
. ? ' 1 
Wet't hk MTOSSeCSSIOT!L Of UI iabhedd When this actlo': Was 
by rant rtil 
j ‘i. 7 . | ’ . > } 
At the first trial. it sUpport ol tits title to thie Phosscs- 


*e* ; ? } , , . ’ 
shorn col Ubae cutiad, | rrboeV Oolferedd a aleead of the denuded 


Drelriises 
A 


ie ) : 
Phe presidine foo rufed the deed tmadmiussible by 
Pemsoill On thorn cs 
* ‘** > os thy .? +} . ‘ ; ‘ ' } ) . f ‘ ’ **. ‘ 
A ii, PA ‘ i j I [ ‘ iif aun eae <3 lele iid t ‘? il contract 
leay tig sid it yf | { “a Tigi | ! ~ other Wils "4 heated, Parpey 
tlae floes i ‘ “4 © Pretiiisess, thre site lotine on 
pave oot the triunsertpt of record. This offer was likewise 
ee ees oe a le me. 
reqwectleod, alld { itderdl Bila. sz “Lib read Gd Lbotlestlit abe 


the Cause WaS LARCH tO Lib Stiprenme ‘ourt of t le ‘v rritory 
i¢ Supreme Court of the Lerritory of Utah (oO Utah, 
P05: 306. 14 Paettic Reporter, S38) sustamed the ruling 
rejecting the deed. but reversed the ruling rejecting the 
lease, and the ease returned to the District Court for a 
new tras 


his PPO UTTALETLELES History of the case ts Trhhprortant he- 
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Cust if <how: thacet tlie beper ty “| coplr | this ‘Territory 


has overruled thie Obypoetron of the Doseret Salt é Ommpany, 


! : ’ P : ; ’ 
miade aed) al bine <ccotid triad. that a lease is mot under 


the code of the Per ritory, ~ufhier mt ey hence it <ustain il 


cs that the 
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verdict in eqectinent where the petitton abl 
plaintiff “is seized as of foo and entitled to the possession 
of the land in controverss 

At the second tri i) ite the Distrret Court. on “Hpport 
of hit= action. Parpes relied upon the following fisets as 


fhe sotrrce Of tris title 


beirst. An act of Cone ress ranting lads to the Central 
Pacific Rathroad Company of Catitornia, July 1, 1862, 12 
Stat. al Laree, ISO). catia thoes suet sielidatory thereot. 

Bv this act the Central Vaettic Railroad Company of 
California was vranted alternate odd teoabered seetions 


lvine within the limite of the grant 


Neco Tarte . Proved Thre Irie ts retieote col Ctae ( entra 
Pacific Railroad ¢ GOtapany of C aiilorn June 27. TS6! 


(p. 3, transeript of recor 


} 


Third. It was “trpuitated by snd HOetween the parties 
that the map of dletinite loeation of the tine of the (‘en- 
tral Pacific Ratlroad ib pectias Olt atilorinaa Was filed and 
accepted. as required by the acts of Congre-s,on the 20th 
dav of October, IS6S. and thaset thee lsaricd oth COMPEPOVEPSY ir) 
thiis actor Is brn Aa terrint ectrot With Teer} reals = from 


said line of ratiroad (po 5. tramseript of record) 


havrth It was prove dthat the lands were not sueh as 
Were Ineiuded in the reservations and execentrous con- 
i 


tained im the act of Congress, July 1, IS62, 12 Stat. at L 


_ 


ISO: that they were Not mineral listed rpet been pre- 


empted or otherwise disposed of (pp. 22 and ol, transeript 
ot record 


Fifth. The amalgamation and eonsolidation of the 
“Central Pacific Railroad Company ot California” and 


all 


See um aa u 
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— ‘ That. Ot Was Ve nite - - 
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the “Western Pacific Railroad Company,” by articles of 
association ana amaleumation, dated J une 2, IS70; the 
new or consolidated corporation being known us the 
“Central Pacific Railroad Company” (p. 10, transeript 
of record ), 

Sicth. Vhe amalgamation and consolidation of the 
“Central Pacitic Railroad Company.” the “California 
and Oregon Railroad Company.” the “San Francisco, 
Oakland. uni Alameda Railroad Company.” and the 
“San Joaquin Valley Railroad Company,” by articles of 
assoeclation ania “mailovamiation, diited August 20). ISTO. 
The new cotnpany was also called the “Central Paeitic 
Railroad Company” (p>. 16. transeript of record). 


Secenth. The selection by the “ Central Pacitie Railroad 
Company, tor patent, of a portion of the lands, viz., the 
horliiwest quarter ol the northeast quarter, and the 
northwest quarter of the southwest quarter, and the 


northwest quarte 


j lat rot section nine (4), inh township eleven 


L]) north. renee nine (%) west. Salt Lake meridian 
(page >. Uranseript of record). Said selection was filed 
Im the land office at Salt Lake City in LSSS. these parts 


belug the only ands in said section as to which the costs 


of surveying. selecting, and conveving had been paid. 


highth. The “Central Pacific Railroad Company ” 


mortgage 1 thie thal im controversy October Ll, 1S7O. to 


I AVENCHIL of its bonds Lp. 4. tran- 


Ninth. A lease, dated August 7. 1885. from the °* Cen- 


tral Pacitie Ratlrowe hipanv tothe pilaimtih, demusing 
the talhia OlbLrove is \ » Tilton for the term of five vears 


* ‘ . ] ] 
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b. 2, transcript record) 


The Deseret Sait © tuipauiy taude no claim to title save 


that Ol LMISSEONSI OT 


To the introduction of these several pieces of evidence. 
and to the giving of certain instructions to the jury, and 
the declining to give certain instructions requested by it, 
the Deseret Salt Company filed exceptions 

The verdict of the jury was for Tarpes 

After motion for new trial made in and overruled by 
the District Court, the case went to the Supreme Court 

of the Territory of Utah on these exeeptions. That 
court overruled the same and sustained the judgement 
of the District Court in Tarpev's faver 

To this action of the Supreme Court the Deseret Salt 
Company have brought this writ of error 


ARGUMENT FOR DEFENDANT IN) ERROR 


The ultimate question for consideration is, whether 
upon evidence relied on by Tarper and admitted by 
the District Court action for possession of the land ean 
be sustained. 

The specific objection to the admission of the lease by 
the Deseret Salt Company I~ “thatthere was a variance 
between the proof offered ated the allegations in the com, 
plaint, in that the plaintifl hated allewed seizing tn fee to 
the demanded preriiises al 7 sought fo prove an estate as 
lessee under sald lense tor a term of tive Vvoars only ? 
(P. 8, transeript of record.) 

The presiding Judge instructed the jury that upon this 
title the platetitl biiterdit bbeaititiin the aetion lustruc- 
tions, p. 24 of the transeript of record 

To this instruction defendant excepted Page 25 of 
the transcript of record This riilne the Deseret Salt 
Company assigned a= ahnerror in oa motion for a new 
trial. (P. 27, transeript of record. * First—d.” 

The Supreme Court having Sustained the ruling of the 
District ( ourt. the Des ret Salt ¢ OlMipahy Assign thiis as 
error. (P. 36, transcript of record—* First’) 


+) 


The Deseret Salt Company insist before this court that 
such admission was error. (Brief of counsel, p. 4, 
item 5.) 

It is evident that if all the other propositions of fact 
and law be resolved in faver of Tarpey, unless within 
the Territory of Utah. an action of eyectment can be sus- 
tained Upon a lease for a term of Vears, although the 
plaintiff avers a title in fee simple. this action can not 
be sustained 


° | 


Assuming, then, Tarpey s right to maintain the action 
so far as all other questions are concerned, can he main- 
tain eyectment mm the Perritory of Utah on a lease fora 
term of vears when be declares ona higher title? 

Such an ection may be matntamed on a lease fora 
term of years 

“With respect to the ¢itle, a party having a right of 
entry, whether his tithe be m= fee sIaple, fec tail, or in 
copy-hold, or for life. or years, tay support an action of 
eyectiment. 

| Chitty’s Pleading, 158 (* 189). 


This proposition will not be controverted. 


The opinion of the Supreme Court of the Territory of 
Utah sustaining the verdict (p. 50. transeript of record) 
does not discuss this question. 

The reason is that the court when this action was first 
before it settled this question in favor of the plaintiff. 

Tarpey v. The Deseret Salt Co. 5 Utah R., 205: 
s. ¢., 14 Pacitie Reporter, 338. 


So much of the opinion as relates to this matter is as 
follows: 


“The next alleved error was the refusal of the court 
to admit the lease offered in evidenee by the appellant. 


The present Is an action somewhat tn the mature of an 
ejectment, and tnevery such action the rule is established 
that the plaintif? must recover upon the strength of his 
own title. [It is the righi of POSSESSION as between the 
parties that is tried and the right of possession ts the title. 
(Marshall e. Shatter, 52 Cal, 176.) The abstract right to 
the soil is not tried, but the action is to recover the actual 
possession. (Adam- Ejoetment, 52-51: President &e., of 
Cinemnati eo Whites Lessee 6 Pet. 451. The plaintill 
must show a right tn himself before the defendant under 
asituple dental ts called apon to make any proof or show- 
ing on its part. Andeven then, the defendant may con- 
tine himself to merely rebutting the evidence of the 
plaintiff. It need not show that it has any tithe what- 
ever. ‘To show that the pelattil hack tio tithe or interest 
entitling lint to the possession is sufficient. (Corvell x, 
Cain, 16 Cal. 572: Moore e Thee, 22 Cal. 516: Adam’s 
jectiment, STi tel) shied notes ) The title ix the plamtiff’s 
leval or setuiel riehit tothe POSSESS TOT of the property, A 
claimant in fee might met own the land. or have absolute 
fee im it, but the circumstances may be sueh that, as 
between the pAPLLEs, the tithe tia tim ts established. The 
pleatmtitl need not show a tithe im lit wowed aucainst all 
the world. (Pvlers Myecthient, lio.) The lease is not 
an equitable tithe  Ttis mot the tithe im fee, but it is of 
the Site bature vet ofa less estiite ondy offs lower evrade. 
It isembraced tn the fee and is in subordination te it. 
The tee title includes the tithe to the possession. AL party 
may convey a partof tis right to the possession. The 
appellant allewes lit rievlit li thie POSSESS TOM lle nlso 
alleges his tithe in fee Under this state of the case, the 
question ise Whether thee cepopoetbernat, becrtise heean hot 
prove hits ownership in) fee, =hall bees chennne d the right lo 
his leval rierdit to the Prossess Loin, lhe ne bicol proved all 
that hie has allewed—all of his tithe. but le bas offered to 
prove his riglit of ‘ae SS LOD, shiel thie ricrlit to the POsses- 
sion is a suflicient ground tipon whieh to base this action. 
(Toland vr. Mandell, Os Cal. 43.) 

” Conder the avermients of thre pelevreatatll, Wwe See ho ren- 
SOll wh the appellant Ta bheol thtrodtrese evidence to 
show that he was entitled toa less estate than a foe—to 
show his right of entry and possession. CPyvler’s Eject- 
ment, 168-70: Stark rv Barrett. 15 Cal. S61: Marshall «. 
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Shafter, 52 Cal. 195: Gillespie ¢. Jones, 47 Cal., 265: 
Day v. Alverson, 9 Wendell, 225.) The lease was offered 
to show title in the appellant. It purports to have been 
made by the Central Pacific Railroad Company, and re- 
cites that the said company liad caused the lease to be 
signed by the lad are hit ahd secretary ot the grantor 
And that it had caused the coporate <eal of the grantor 
to be affixed. That which purported to be the seal of 
the said company Was affixed to the lease. 

a The lease Wiis sulficientls provel to have been exXe- 
cuted by authority, and to be prin sueie the act of the 
company. This entitled it to have been admitted in evi- 
dence to show the appellant’. right to the possession. It 
Was error to exclude it. Tt is claimed that the recital in 
the lease that actos for possession should be in thie 
name of the railroad company precluded the institution 
of the action by the plainti?® appellant. The lease was 
Intended to CONVEY to the appellant il full title of posses- 
Slol as awoudlist the rathroad COMPANY and all the world. 
[tis therefore the real party in interest, and the code of 
elvil procedure provides that the action shall be prose- 
euted in the name of the real party in interest, except 
where otherwise provided. It ts nowhere otherwise pro- 
vid d that an action of this character shall be instituted 
in the name of any one not having the title to the pos- 
session. That title was not in the railroad company. — It 
was alone in the appellant. 

“The recital in the lease did not pertain to the issue, 
as to the possession, but was a collateral matter affecting 
only the appellant and the railroad company. It did 
not affect the respondent. 

“Tor the error of excluding the lease, the judgment of 
the lower court is reversed and the case is remanded to 
be proceeded in accordance with this opinion.” 


Being a question of practice aud procedure, and 
having been settled by the Supreme Court of the Terri- 
tory of Utah, this court will not reverse the decision of 
that court. 

Sweeney v. Lomme, 22 Wall., 215. 


It is to be noted that counsel for the plaintiff in error 
cites no authorities in support of his objection. 
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All the other assignmenis of error by the 
Deseret Salt Company relate to the title of 
Tarpey’s lessor, the Central Pacitie Railroad 
Company.” 


Certam facts were either admitted by the purties or 
proved Without objection : 

1. PlaiitulY proved the incorporation of the Central 
Pacilic Latlroud Conary, of Calitornia, June y «fi 
S610 (PLS). transeript of record, 

2. “it wae stipulated by and between the pairties that 
the Phhai}) of the definite location of the line of the ¢ entral 
Pacitic Ratlroad Company of California, was tiled nie ae- 
eoepted iis required hy thre sets of ( ‘Ong ress, On the ith day 
of October, GS6S cand thatthe land tn controversy in this 
detion Was tn an alternate section within tem miles from 
sald dime of railroad.” (PL 4. transeript of record.) 

Being section it was “an alternate odd section. 

TParpey offered and introduced without objection.” al 
copyof the offietal plat oof the Government survey of 
sald fractional section deseribed in) plaintiff’. com- 
polatiit.” (See “ beaxhibit O° between pulves 8 and 9 of 
thin’ transcrip of recora), 

Thus the corporate organization of the Central Pacttie 
Railroad Company of Californias: the lewal location of its 
line: that the land in controversy is within ten miles of 
said line, and is an alternate section, * designated by an 
odd number tn accordance with the act of Congress of 
July 1, 1862, section 5, b2Stat.at Lo. page 192, were either 
proved or admitted without objection, 

In further SUp port af the evidence of title to this pur 
iicular alternate odd section, Tarpey offered seleetion list 
= No. th of lands selocted for priterit by the Contra! Pacific 
Railroad Company, and filed 11) the Lert office at Salt 
Like City, in ISS5, which selection neluded all thre ~tlr- 
veved land contaimed tn section 9. in tewnship EL nerth, 


10) 


ranve @ west, Salt Lake meridian, to wit, the northwest 
quarter of the northeast quarter. the northwest quarter 
of the southwest quarter and the northaest quarter of 
said section” (pj. 8, transertpt of record). 

The Deseret Salt Company objected to the adiuissten 
of this selection List: the olectton was over ruled and 
exception Was taken. 

But in the motion in the District Court for a new trial 
the Deseret Salt Company did not assign this ruling as 


eee 


error (yp. La, transeript of record). 


Nor is any assignment of error in this) particular 


‘" 


found in the Deseret Salt ( OM panv = assivhients OF Error 


to the Supreme Court oof the Territory ol tals Suu 
O96 and o7, transeript of record). 

The reline admitting the seleetion lists is not before 
this cour 

Tarpey further proved (p. 9, transeript of record), 
i thrsat tiie Casi. Wes. suliel north section lies ot 
said section nine had been surveved by the CUnmited 
Stutes tn) A. [). ls thicat subdivision of sections of the 
public lands are neyer surveved by running interior 
lines ; tirat ~aid Section hes (>t) the shore and on the north 
of thie great Salt Lake, and that the south or meander 
line of said section nine had not been run.” 

The register of the United States iand office at Salt 
Lake City produced the official plat ef seetion nine, de- 
seribed in the complaint. Tle testified that a duplicate 
ot selection list No. ty hisaed been forwards d LO the General 
Land Office, tor the approval of the Commissioner thereof, 
but, =o far as hie: Wiis advised, ats action hisacl been taken. 

A draftsman in the office of the survevor general of 
Utah Territory identified the’ tield-notes of that portion 
of said tractional scetion nine which had been surveyed ; 
anid testili 7 tliat from those holes it tppeared threat only 
so much of said fractional seetion had been surveyed 
for patent as Was contained in seleetion list No. 6. and 
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that the same had been returned into the survever gen- 
crals office as egriculupal lets \}?. +i transeripr ol record 

To the foregoing testimony there was no objection, 

The foregoing facts clearly tix the identity of the see- 
tion of Whose possession Tarpey sought to gain, 

The testimony that the scetion was returned into tne 
survevor generals office as agricu/tere! lands certainly 
warranted the instruction to the court on thet point 
(pace 2 of the transcript of record, nist ruction 4), 
which in its motion for a new trial in the Distriet Court 
the Deseret Salt Company alleged as error (p. 28, tran 
seript of record “d 7) and which it now seeks to sustain 
as error to the Supreme (Court, | 1). 479 Lraniseripe of record 
sixth. Brief of counsel of plaintih in error, p. 4) 

There is other evidence bearing on the charnveter of the 
land as being either agricultural or mineral, but as neo 
exception Wis taken to the instructing ol the judge pre. 
siding on the District Court of the TT rritory on this 
potnt, this court must assume that the jury correctly 
found that the lind was not mineral within the meaning 
of the act of Congress granting lund. and also that in all 
other respects it was not within the exceptions there 
provided for. 

The fourth instruction as to the effect of the designa- 
tion of these lands must be sustained on the authority of 
Heath ¢. Wallace, 158 UlLS.. 573. This etlestion wis 
properly determinable by the Land Department. 

The third instruction: was certainly correct and needs 
no authorities to support it, 

The fourth allegation of error found in the Deseret 
Salt Company's brief is not only general, but is net found 
In the assignment of errors. 

The fourth instruction is unobjectionable ino every 
respect in the hight of the facts proved and admitted. 

The remaining errors mentioned tn the brief of eoun- 
sel of the Deseret Salt Commpany are as follows: In hold- 
ine— 


|~ 
_— 


“1—That there was any evidence showing the exist- 
ence of such a corporation as the Central Pacitie Railroad 
Company. (P. 3 of brief.) 

* 2 —In hholdine that the evidence introduced showed 
atranster of the tithe of the Central Pacifie Railroad Com- 
panv of California of the lands in CONLPOVErSY to the 
plaintiff's lessor, the Central Pacific Railroad Company.” 
(P. 4 of brief. 

~O.—In holding thet theevide nee established that the 
Central Pacific Railroad Company of California, or the 
plarutifl 's lessor, the Central Pacifie Rathrosd Company, 
ever had title to said land.” (P24 of brief.) 

“6.—In admitting in evidence over the objection of 
the plaintiff in error, each of said: papers purporting to 
be articles of mmnaleametion and consolidation. (Po 


\ 
 s >. a 
QO: Dried.) 


*7.—ITn giving ‘instruction 20" 

“S.—ITn refusing to give the instructions set forth re- 
quested by the plaintil in error and referred by the court, 
desivnated * second. ” 


They may be decided generally as follows: 


First. Did the act of Congress, July 1, S62, 12) Stats. 
at L., 48% and the act amendatory thereof, approved 
July 2, 1864, convey tothe Central Pacific Railroad Com- 
pany of California the title to the land = in controversy 
in prese nti? 


Second. By the amalgamation and the contract. be- 
tween the Central Pacific Railroad Company of Cali- 
fornia and the “Western Pacifie Railroad Company,” 
and also between the “Central Pacifie Railroad Com- 
pany thus formed and the “California and Oregon 
Railroad Company,” the “San Francisco, Oakland and 
Alameda Railroad Company,” and the “San Joaquin 
Valley Railroad Company,” did the legal title to the 
land granted by Conevress come to the Contral Pueifie 
Railroad Company. the lessor of Tarpey ? 


——— 


‘> 
Is 


If such amalgamations took place and the evidence 


offered in support of the fact was legally admissible, then 
there was no error in the judgment. 


Did the act of Congress of July 1, 1862 (1% 
Stat. at L., 489), convey to the Pacifie Railroad 
Company of California the title to the land in 
controversy (i presenti? 

Did the act of Congress of July 1. i862 (12 Stat. at L.. 
489), convey to the Pacifie Reilroad Conipany of Calfornia 
the title to the land in CONTPOVErSY ‘i pore sents ? 

This question has been answered in the affirmative by 
this court In many cases. Such grants are (a presenti, 
and pass the title to the odd sections designated to be 
afterwards located. When the route is fixed thei loca- 
tion beeame certain, and the tithe, which was previously 
Imperfect, acquires precision and becomes attached to 
the land. 

Shulenberg ¢. Harriman, 21 Wall. d4. 
R. R. Co. ve. United States, 92 UL S. 7385: 


R. R. Co. v. R. R. Co... 97 U.S... 401. 

R. RR. Cow e. Baldwin, 108 US... 426: 
Grinnell « R. R. Co., 108 Ul S.. 730: 
Wright +. Roseberry, 121 U.8.. 48s; 


Irwin 7 San Francisco Savings Bank, 156 UL S., 
ods, aftirming Wright e lhoseberry, Supra. 

Tubbs «. Wilhoit, 88 UL S.. lod: 

St. Pauland Pacifie RL Ro Co. ¢. Northern Pacitie 
R. RR. Co. 189 CLS. 1. 


The brief of the Deseret Salt Company cites— 
Railway Co. ¢. Prescott, 16 Wall. 608 : 
Railway Co. +. MeShane ef ¢/., 22 Wall, 444: 
North Pace. RoR. Co. +. Traill County, 115 Uo s.. 
6OU. 


Mr. Justice Field. in Denny ¢. Dodson, 62 Fed. Rep., 


1 | 


S99, shows there is no real conflict between the Opiion in 
North Pace. RR. Co. ¢. Traill (supra) and the other cases 
cited above. At least five of thi above-cited cases have 
been decided since that case. 

There is no error in instruction No. 1, 

Second. by the cunatl@amation between the “Central 
Pacific Railroad Company of California,” and the “ West- 
ern Pacilic Railroad Company. and also between the 
“Central Pacitic Railroad Company” thus formed, and 
the “Caltforniaand Oregon Ratlroad Company,” the “San 
Francisco, Oakland and Alameda Railroad Company,” 
and the “San Joaquin Valley Rathroad Company,” did 
the legal tithe to the lands eranited ly (Cloneress Cone fo 
the “Central Pacitic Railroad Company,” the lessor of 
Tarpey. 

The company formed by this last amalgamation took 
the name of the Central Pacitic Railroad Company, and 
from it came the lease under which Tarpey clainis pos- 
SESSION. 

When the first coutract of amaleamation was offered 
the Deseret Sait Company objected © to the said offer, that 
the said articles were irrelevant and immaterial, for the 
reason that there was ne evidence that the corporations 
mentioned in said articles as amalgamating had ever 
been organized, or to be in fact in existence, or that said 
documents purporting to be articles of consolidation had 
any validity or were authorized by the laws of the ‘Perri- 
tory of Utah, or any other competent authority.” 

This oblection offered at the trial is reduced to two: 
(1) that there was no evidence that these several corpor- 
ations existed: (2) that the amalgamations had never 
been authorized by competent authority. 

It is linportant to note the specitic objection, as it will 
be seon hereatter that the Deseret Salt Company now 
seek to raise other and distinet issues hot made at the 
trial, viz. that there is no evidence of the ucknowledy- 


le 


ment and recording of their instruments in accordance 
with the provisions of the laws of the Perritory of Utah 
then im foree and cited by the counsel on prices 3, §), 
and 6 of his brief. 

The corporate organization of the Central Pacific Rail- 
road Company of California, in which was the title of 
these lands, by acts of Congress had already been proved 
(p. 9% transeript of record ). 

Not only Wits the corporate existence of the Central 
Pacifie Railroad Company of California proved, but the 
court Was bound to take notice of the aets of (ongress 
recognizing the Central Pacific Railroad Company, the 
lessor of Tarpey: and also of each of its constituent 
COMPA Les, 

The existence of these corporations and ther amalga- 
mation was fully recognized by Congress May 7. 1878, 
(20 Stats. at L.. p. 56.) 

Congress dealt with the Central Paeific Rathroad Com- 
pany © formed by these atialvatrations asa valid COTpPo- 
ration.” reciting the faet of amalontation. 

' * ; ‘ * . 

[t would be difficult to understand, when the grantee 
of these lands sees tit to recognize itt tra lomation which 
In terms transferred to the Central Pactlic Railroad Com- 
pany the tithe, why a mere stranger should be permitted 
to controvert it. 

' ' , ; * 

By the actof July 2. Pstdoall of the companies author- 
ized to participate in the benefits of the aet were author- 
ized to consolidate, and upon consolidation, were entitled 
to receive all grants, benetits, ete. conferred by the aets. 


cy > 


Act IS64. See. 16.15 Stato at bL.. S36. 


’ 


By amendatory act of Marel 35, 1865, an assignment 
by the Central Pacific Rathroad Company of California 
to the Western Ratlroad Company was ratified nd con- 


eo eet OS ms co tie 


. “* ¥ ‘ “a : t5 "t —— ‘s 
pee, Aen te 4 a oe Pte iat ee wien i bot 
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firmed with all the privileges and benefits of the several 
acts of Congress, 


15 Stats. at [.. 504. 


May 21. 1866, time for the construction of the “ Western 
Pacitie Ratlroad ” was extended. 
14 Stats. at L.. 356. 


Later legislation relative to taxation of laws granted 
for the companies and the investigation of their affairs 
also recognizes the lessor of plaintiffas the svecessor to 
the original grantee. 

Statutes at Large vol. 24, 145-190. 


In the Sinking Fund cases the Supreme Court, in pre- 
vailing and dissenting opinions have fully recognized 
the existence, actual and legal, of the lessor of plaintiff. 


O9 U. S.. 730-750. 


The Interior Department recognizes plaintiffs lessor 
as the legal owner and beneficiary under the acts of 
Congress. 

See opinion of Secretary Teller, March 14, 1589. 
Decisions Interior Department vol. 2, pp. 477- 
ASY. 

Opinion Acting Secretary Muldrow, May 26, 
ISST—Manuscript Document. In “* Appeal of 
Central Pacifie Rh. R. Co.” 


The Department has patented lands to company, as 
per patents on file in land office, as follows: 

List 39, Sept. 16, 1SS4, 76,101.91 aeres: List 45, July 
97, 1885, 642.72 acres; List 46, Dee. 17, 1885, 11,745 
acres: List 47, July 17, 1SS6, 12,195.57 acres: in all, 
130,695.89 acres. 

The court takes judicial notice of the publie and pri- 
vate acts of the Intertor Department. 

Utah Laws, [884, p. 557, see. 1.149; 
US. v. Williams (Mont. 12 Pac. Rep., 854. 


li 


It would be difficult to conceive a stronger proof of the 
de facto existence of these several COrporatllons. 

Likewise is the proof of ther amalgamation, 

It was not necessary to show that the amalgamation 
“was authorized under the laws of the Territory of 
Utah” or “any other competent authority” 

The Deseret Salt Company was In io position to make 
this objection. If there was an amalgamation in faet 
Unless it was prohibited by some express law of the Terri- 
tory of Utah or by some settled rule of public poticy of 
that ‘Territory, the comity which exists throughout the 
States and Territories will uphold the consolidation. 

Amalgamation de facto is certainly shown by the 
instrument, and the question of authority. to amal- 
vamate if denied ought to be shown hv the objector. 
Under the circumstances of this case the de facto exist- 
ence of the Corporation is all that ts required and is 
proved bv the foregoing lucts. 

Morrowwitz on Corporations, 746, 750, 776. 777. 


iad. 


The several tistrauments of amaleamation bear the 
seals of the several companies. the official signatures of 
their officers, the ratification of therr stockholders, and the 
certification of the officers of the State of California where 
contracts were consummated. 

The Deseret Salt Com petuy made te objection to the 
form of this evidence and likewise none to the amalwanmi- 
tion except that the corporation had no existence or were 
net shown to have been authorized to so act. The Desc. 
ret Salt Company Wiis hota pearly te the cubitlocmat lon. 

The eX1ZCHCIES of the Deseret Salt Clon pat have 
caused it to raise another Claim: and that ws that it ts 
not shown threat those articles of ibatlesation were Wwit- 
nessed, acknowledged, and recorded in accordance with 
certain Territorial laws. Counsel have cited the statute 


lh 


firmed with al] the privileges nid benefits of the several 
acts of ¢ Ongress, 
13 Stats. at L.. 10-4. 


May 21. [S66. time for the construction of the” Western 
Pacitic Ratlroad _ Wiis extended 
14 Stats. at L.. 356. 


Later legislation relative to taxation of laws granted 
for the cGlipalles and the Investigation at their affairs 
alse recounizes the lessor of plaintit as the svecessor to 
the orlvinal oriahitee, 


Stututes at Large vol. 24. 145-100. 


fn the Sinking Fund cases the Supreme Court, in pre- 
Villing and dissenting opiions have fully recognized 
thie existence, aettal and lect, of thie lessor of plaintiff. 


OO UL S... san “yer | 


The Interior Department recognizes plaintiffs lessor 
as the legal owner and beneficiary under the acts of 
Congress 

=Ce OpLlon of secretary Teller, March 14, 1SS8. 
Decisions [nterter Department vol. 2, }?}?. 4,7- 
489. 


Opinion Acting Secretary Muldrow, May 26, 


ISS7—Manuscript Document. In * Appeal of 


Central Pactfie RoR. Co.” 

The Department has patented lands to company, as 
per patents on file in land office, as follows: 

List 30, Sept. 16, Dss4, 76,101.91 aeres: List 45, July 
°7, 1885, 642.72 acres: List 46, Dee. 17, 1885, 11,745 
acres: List 47, July 17, 1S86, 12,195.57 acres: in all, 
150,605. 80 seres, 

The court takes judicial notice of the public and pre- 
vate acts of the Interior Department. 

Utah Laws, [884, p. 597, see. 1149; 
LoS. ev. Williams (Mont.), 12 Pae. Rep., Sod. 
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It would be difficult to conceive a stronger proof of the 
le facto existence of these <-veral COPPOratlons, 

Likewise is the proof of their amalgamation. 

It was not necessary to show that the amalgamation 
“was authorized under the laws of the ‘Territory of 
Utah“ or “any other competent authority” 

The Deseret Salt Company was In no position to make 
this objection. If there was an amalgamation in faet 
unless it was prohibited by some express law of the Terri- 
tory of Utah or ly some settled rule of public policy of 
that Territory, the comity: which exists throughout the 
States and Territories will uphold the consolidation. 

Amalgamation de facto is certainly shown by the 
Instrument, and the question of authority. to amal- 
gamuate if denied ought to be shown by the objector. 
Under the circumstances of this case the de facto exist- 
ence of the corporation is all that is required and is 
proved by the foregoing facts. 

Morrowwitz on Corporations, 746, TO0, 776, 777. 
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The several instruments of amaleatiation bear the 
seals of the several companies, the official signatures of 
their officers, the ratification of therr stockholders, and the 
certification of the officers of the State of California where 
contracts were consummated, 

The Deseret Salt Cone peta mitde te objection to the 
form of this evidence and likewise none to the amaleuma- 
tion except that the corporation had no existence or were 
not shown to have been authorized to so act. The Dese- 
ret Salt Company was not a party to the amalgamation. 

The exigencies of the Deseret Salt) Company have 
caused it to raise another claim: and that is that it ts 
not shown that these articles of amalgamation were wit- 
nessed, acknowledged, and recorded in accordance with 
certain Territorial laws. Counsel have cited the statute 
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at length and call the attention of the court to Neslin ¢, 
Wells, Of ULS.. 128. To this we reply, that it can not 
be permitted to argue that as error Which it did) not 
specify at the trial in its exeeptions or in the vssign- 
ments of error. ‘Phe transcript of the record does not 
disclose seh ett objection. 

As we have already pointed out. the objection made 
at the trial does not even by implication embrace this. 

No more cupol words could lave been sed by the pral- 
ties to aecomplish the amalgamation In respect to the 
realestate. Article first (p>. 11. transeript of record), ts 
as follows: 

* The ~id COT Pp EULLeES parties hereto, ayvree 1 ana hy 
these presents amalgamate and consolidate the capital 


‘ 


stock. delts, property, tixsels, stil fratichises of euch of 


sata COLPRETTOS, the parties hae reto of the first and <econd 
Parts, mite erpye- COOPDLP ATE hid corporation : ana all the 
capital stock, debts. property, assets. and franchises in or 


to Which seid COMP RUE 4 thre parties hereto, air either oft 


them. have aay right. tile. doterest. or elatm. ether tn 
possession or expectiney at law or in equity. or which 
mav tnoany way relate or pertam: to the said companies, 
parties hereto, oreither of them vere amatoamated, united, 
merged, and consolidated tite one COMPANY OF COPrpora- 
Lion. 


See also article seventh (po. 153, tratiseript of record). 


The Deseret Salt Conipany does not claim under the 


Contral Paeitie Ratlrond Company of California. or of 


any COPPA forriicel ly The atboatiation., The Deseret 
Salt Company was in he way ti privity with them. 

This Property became that of the Central Pacifie Rail- 
road Company by force of the amalgamation and needed 
neo other CONVE VANCE (oy record, 

“The ctfeet of consolidation, generally speaking, is) to 
put an end to the old corporations and ereate a new one. 
A new entity is created to whieh pass the combined 
rights anid obligattons of the old Olles, The veneral rule, 


1%) 


ais tO thie Ditce oh CORPSE L | leatients Is levied own rt) Parine / 
Lake Brienne Louisville RRO Cob Pid 285.079) where 
itis sated: * tts clear teour minds that the mew company 
succecded te the rielit. of the ole corporat His. The 
new Wits COMP Oscd of the elements of the old: it was 
the same under a new form. Pt ots only a play pen 
words to “ay threat, plernix-lihe, the new srose from the 
ashes of the old. Phere was noturning to ashes required, 
ltonly required a commingling of the clements of whieh 
the oldl was composed. “Phe mew assumed the laibiltties 
wid sirecceded to the rivhits of theold  “Phree court, there- 
fore, decide that the new Compt tay coluprotitse cond 
settle acclaim: aeatnst one of the original comipatites and 
Sustain an action to enforce a setthermrent Sil rly. in 
Miller ¢. Lancaster oO Coldw. (Teemu. 5) bh 520. after eita- 
tion of rik atitheorities, mt is std: ° Phe foregone ittl- 
thorities stiflice. if ttEN We'lee reeled. Ler ¢ ~tiblish the prer- 
sition that where steel) conseltdatton and merger of cor- 
portions are tinde. ane steh transfer of rights and 
properties synned aSStthiiption of liabilities between thr old 
and new COnpathles are efleetod. the mew CHEE PREETI ~titieds 
in the stead of the ole COPD EEEEOS, sthhel Pract \ enforce thre 
rights of the ole COMEDIES ni be stibpected ter their be- 
bilities. Sew rtlse C’oolipeepiours It. in Ca &. Powell, ht) Proc. 
% Ye Chhicage, Ne, I. i. (lol Maothit. 4°) Ith. 4 ' Thotmp- 
conor. Abbott, Of Mow 76: Zimmer « State, 300 Ark., 
OG 4. lt would scem. therefore, that all closes in action 
hve loner it) thie old COMPOS ceotle Ly ehiforeed by thre 
new, dn the same Wav ane te the same degree. And, 
reload. i miele be sted thet ail the riehits Were Urals. 
ferred and could be exeretsed as before. Seo atso Plitbe. 
delphia, ete., ROR. Con re. Marvinne. 10> Tloward. O76: 
Clearwater Ze Mer lithe. | Wall 7% Liseliautnceprodis, Clive 
rhsutd sadiel Latavette ROR. Con er. Bones, 20 Draecdisa. 760. 


MeMalhan ¢ Morrison. 16 Ind. t72 


Whether or tet these seve ral Corporiliotte basvet htt hice 
itv to cimalemmate, or whether they had authortty. to 
Acquire utned hievtel real estiite. are Cp thestientis concerning 
which the Deseret Salt Conimpanv is tiet tics prostt ion Ler 


complain. 


»() 


The objection to the admissibility of the tstruments 
of stmaleanmiation may well bye spsiwered hy the applica- 
tion of the lhl iIX1n Givi presmnuntier rite ef soli miniter 
esse acl 

Bank of the United States ¢ Dandredge, 12 
Wihreat.. Ob. 


The Gq uestlol ot uthority on the print of the COPpOra- 
fiom was purely a collateral one in this case. The de- 
fondant Was in ne situation to attaek their passed and 
filly exeented contracts, at least without showing they 
were Wholly and absolutely void 

Devlin on Deeds. § 21: 
Natoma Water Co. Clarkin, 14 Cal. 544: 
Banks «. Poiteaux, 15 Am. Dee. 706, 


Phe rules are the same as. to forelon corporations. 
The power and the rmght ofa foreign corporation to hold 
and convey property is not to be determined under the 
laws of the home governments under which thev are 
organized. but itis to be determined by the laws of the 
COVE elits which they cure dong business and in 
whieh they LOOTED Property, 

leunveon ry Carters Lessees, || Pet. P4 
Lumbard « Aldrich, 2S Am. Dee. OSL. 


lt fiber COMET Can possitels Core To the conclusion threat 


the land «lid mot come to the Central Pacitie Railroad 
CCoonnpoat tn by hye satedehboearneation, thren the several iets 
may Well be considered a re-incorporation of the Central 
Paciic Rathroud Company of California in each instance 
under the namie of the Central Pacitie Railrond Com- 
pean (ride opto of [Lenderson, J, Du oo and Ob, tran- 
script of record |. 
There is no ground for sustaining the writ of error. 


W. TL. EL Matern. 


JoHun B. Corron. 
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Supreme Court of the Cuited States, 


OCTOBER TERM, 1801. 
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The Deserner Sarr Company. 
Plaintit? ino Error. 


No. Ch). 


x, 


D. P. Tarpry. 
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STATEMENT OF FACTS. 


This isa writ of error to the Supreme Court of the 
Territory of Utah, in the matter of a complaint in eject- 
ment in which D. PL Tarpey is plamtifl, and the Deseret 
Salt Company, is defendant. “The agtion was commenced 
January 15, SSS, in the First Distriet Court of the Ter- 
ritorv; trial by a jury had and a verdiet for plaintiff 
rendered. The case was taken to the Supreme Court of 
the Territory on exceptions to certain ralings of the pre- 
siding judge, hereinafter considered. The Supreme 
Court sustained the rulings of the District Court, where- 
upon the plaintiff in error, originally the defendant, sued 
out this writ of error. 

The suit was for the PrOSsseSstOnl of a piece of land cde- 
scribed in’ the complaint, and for rents, Issues, and 
profits. 

A plat of the land is found between priors Sand 9 of 
the record. The land is the northwest quarter of frac- 


tional section % The easterly and southerly portion of 


thre al ection Is COoOyVe real by\ the Wiiters of the Crpeat Salt 


| } i ? ry f | leat ee! y ; »* ] bé 
Lake. In his complaint. the plaintiff savs that le “1s 
| | : 
! ,° ae ee : ; } 
seized as of fee ahd elt (LE To POssess1OTL ©] th) ii rel 
1. , , £. theek BL Beet ,' ao 
Ne PrOO! is mit the btiet Writs elesert, agvrichiitural 
aN } } ; ’ 
or grazing laid, (ae fh oimmneral lave 
» . es aa 4 , . : ; | a oa 
(Orie Dares Vil Litt) JMossess1OT) O1 thas citicd a IS4 ) 
; P ' } = ;’ : sae ‘ » bea 
COs LPUCTe@GLE Works lle thachihery for ratsitig Water Trotm 
the Great Salt Lake into 1 eyorD vithy natural and 
t Le rye ii ° chi sctInt Ait , = Vols, pret i thal iiatt chic 
“3? ly aprit } ? t} ; ? ’ rr +3 i " 
pares cLPUrTh ' Mast {)i } { sign: ~rilT by\ 
. ‘ +s } l, 1 , 1? ] . : ] 
eVaporation. ih PSS5 Darnes sold and transferred ali 
i 


’ . } ? } 
. , j ' .o.20 . ; ; ; ; oat P : 
Hils Property Lie provements fo The defendant, ania 


. , ; , 
surrendered possession of ‘the luamd to that > conmoany. 
mit 1*¢ \ 2. i} ( bie pad Lo potas’ Tibial he leaned dle- 

vn a . ie | ; ' in S 
sc’ T pte 1] Tye Cotnh yo rift Viis =f} SEPOrorls nipreenated 
1+] = + rr . ; . } » a ot } ; 
‘ WItlL Ghikilildy biled sakiddde patter us to reneler rf Wholly 


unfit for avricuiture, so as to prevent the crowth of vewe- 
4} 
Liitlonh tirereoti 
.' ‘ ; . ' j ’ . ' 
[hy ict Is, 1howWwevVvel Peetl thie production of soit Wis 
fron Weiler poibtra poe iTeolhl Capel “pif Lovie Hto evil. 


Patina porodllets. 


aes ' . " , *) 
Phe plaimtitl’s tithe is derived as tollows Phe map 
. » , P . ,* 4° ’ ¢ ’ . . 
Ol the dette local a) Lye ne of the Central Pacific 
we ‘ sc i ’ . yee , 4 ] ] 
Railroad Company, of California. was filed and iecepted, 


is required rv th ‘Ls i (oneress, on the 2Oth dav of 


(deetortn r. PSS |" i be Pr VPOMLPOVEers, S rllp tritertiafte 


SeCLioOLL With teip ty ~ Colbb scbded Lappy 


, } , 
‘>| ee rhe j ji is ‘ (yrite } J i) i}é { wee Prevceatic { wolile 
rah | t 
) i } fi ? ] | | 
pr A, tit iif . ti AC p74 stich?) to the 
riWws i thre Sfeif ref. oi | ty " ') tT \ fr fine, i] af " st brid 
+? 2 ’ ; | : 
(Charlies Crocke! Orn marties of the 
ie TT . 4 er ee ’ ’ 
SCCOLLC PRUE, Lit Ley is? ‘} (MUst deed Mri diady iit} 
7 ’ , ‘ 
» i ‘ ‘ ’ ;* ‘ ’ ‘ ] '> : } ‘ 
knowledoed an i mi ACL GS CCOTCUCL TTL boriertasamy = ¢ ity 


Marel a INGe iis le 1 PuUPrpOrts bo SeCCUre ibn bots 
of the company 


Plaintiff? also offered in evidence a lease, dated the 
ith day of August, 1S75, between the Central Pacific 
Railroad Company and the plaimtiffy which lease ts 
found in Exhibit 2, preapre >, of the record. The land in 
question is included within the terms of said lease, 
which is for the term of five vears. Plaintiffalso offered 
in evidence Selection list, No. 6, of lands selected for 
patent by the Central Pacitie Railroad Company, and 
filed in the land office at said Salt) Lake City, in S85. 
This selection tmeluded only the surveyed lands con- 
tained im section %, In township TL north, range 9 
west, Salt Lake meridian, to wit: “Phe northwest quarter 
of the northeast quarter, and the northwest quarter of 
the southwest quarter, and the northwest quarter of 
suid section. ‘This list showed that the costs of survey- 
ine, selecting, snd conveying the lands thus selected had 
been paid, but there was no evidence that any applica- 
tion had beom made by the Central Pacific Company to 
seleet or have conveyed to it ahi other of the lands in) 
said fractional section 9, nor that it had paid or tendered 
the cost of surveving, selecting, or conveying any other 
of the said lands, 

The plaintil also introduced 5 other Selection lists of 
lands im Utah by ssid COTM PAL. The plaintiff also 
introduced an official plot of the Government survey of 
the fractional section deseribed in his complaint. This 
plot ix found between puiges Ss and oof the record. 

lt wits proved that the east, west, and north section 
lines of said section % hard been surveved ly the United 
States In IST1: that subdivisions of sections of the pub- 
lic lands are never surveved by running interior lines; 
that said section lies on the shore and north of the 
Great Salt Lake: that the south or meander line had 
not been run. 

The Register of the United States Land Office at Salt 
Lake City, sworn tor the plaintitl, produced the official 


nlot on tile at said oftice, of seetion % deseribed in the 


: | ee oor 
conmplaint. He also testifies that the dup 


,* 
} 


licate of said 
leetion list. No. 6. liad been forwarded to the General 


Land Otftfiee for the approval of the Commissioner 


’ , , . . 
i reat ° Nt Tart =O Ar Aas he was nedvised. no action had 
— 
i Laci n't 
hie platnatitl alse produced a Witness, an assistant 
, ’ . . , ‘ . 
(i yt ive t=hiieil I That Othe (>| Liie Survevor Croneral Ol 


ee iti 7 rrit ry, Whio Was fatntilar with the official plats 

coor Thre’ sUVeVs of Pellbile tablets blade Tn <:iied Perritory. 
. 3 . ] Pe A } ps. . 

[le dehtified the fleid notes and ottictal plat of the 


survey of that portion ot iractional section {9 Which had 


been surveved. Tle testitied that it appeared from said 
ield notes and plat that only so much of said fractional 


<eetion | been surveved for patent as was contained 
Mn Selection list Nooo: that the same was returned into 
the <urvevor general's office as agricultural lands. 
Plaintiif proved the incorporation of the Central Pacitie 
23, 1861: he 


’ ° . . ’ ’ ‘ 
tl<o offered dn evidence a document purporting to be 


Reaglroad Ccossteiniv. of © alblfortiia. mm June 


purtiel sO] gssoclatllol, amialvaniition, lic consolidation 
of t tral Pacitte Reatlroad Company, of California, 
ana the Western Pacitie Railroad Company, These 
articles are found on pages LO cf seq. of the transcript of 
record : podevanatatl aise ot I" | i evidence articles of iis- 
sociation, amalgatnation, and consolidation of The Cen- 
tral Pacitie Railrowd Company, the California and 
Oregon Railroad Company, the San Franciseo, Oakland 
and Alameda Railroad Company, and the San Joaquin 
Valley Railroad Company, bearing date of August 20), 
Is7U. This evidence is tound on pages 16 ef seq. of the 
transcript of the record, 

The instructions given and refused on behalf of both 
parties are found on Pues wed Cf NOt), of the record, 

The errors assigned by the defendant arc found on 
praises Oh) cf SOY. Ol the transeript of reecore. 


STATEMENT OF ERROR. 

The essential question presented for the determination 
of the court is whether the evidence presented by the 
plainti? makes out a prima facie title in the plaintiff 
upon Which he can recover in an action of cjectanent. 
The substance of the defendant’s objection may be thus 
stated: 

lirst. That the acts of Congress referred to in the 
record do net COnVeY the legal title /n presenti to the 
rulroad company; that in view of the things to be sub- 
sequently done, it is in the nature of a promise or grant 
in futuro: and until such things are done, there is no 
such legal tithe as is required to maintain ejectment. 

Second. That the lands were not conveyed by the 
Central Pacitie Railroad Company of California to the 
first amalgamated company, or by the first amalgamated 
COMpAnY bo the second, the language of the instruments 
put In evidence being insufficient to make sueh con- 
veyance, 

Third. That no conveyance of the premises is proved 
from the Central Pacitic Railroad Company of California 
to the amalgamated companies, and by one to the other, 
and thence to the plaintill, for the reason that the laws 
of the State of California were not shown or proved 
under which the amalgamated companies and the con- 
stituent companies were organized, showing their legal 
right to organize, hold, and convey property. 


ARGUMENT FOR THE DEFENDANT IN ERROR. 
[. 


Do the acts of Congress convey a title i presenti, or 
ure they merely agreements to CONVEY ii futuro on the 
doing of certain acts therein prescribed 7 

This question has been presented to this court under 


{) 


other acts similar to that in question. The court has 
held that the tithe granted was a perfect legal title im 
presenti, as distinguished from one equitable or inchoate, 
arising upon a contract or promise of the Government, 
Shulenberg ¢. Harriman, 21 Wall. 444: 
Railroad +. The U.S... 92 ULS.. 7 
Railrond Company ec. Railroad Company, 97 U.S. 
1]: 
Ratlroad Comipeuny r. Baldwin. 103 U.S... 426: 
(arinmell ¢. Rilroad Compr, 103 U.&., «a0: 
Wrieht . Rosenberry, 121i U.&., 18; 
Rutherford 7. Green's TLeirs, 2 Wheaton, 196: 


Donny af Dolson. OP led. Rep. Ss yte. 


»*) . 
ede? 


Do the articles of inalgamatton Convey from one 
COM MpANY to the other the title to the land ” 

The language of the several articles of amialenmation 
In this regard is as follows: “And the said several par- 
ties, each for itself, hereby sclls, assigns, transfers, grants, 
bargains, releases, and conveys to the said new and con- 
solidated company and corporation, its successors and 
assigns forever, all its*property, real, personal, and mixed, 
of every kind and deseription.” 

It is shown by the record that these instruments were 
properly recorded, More comprehensive language to 
effectuate a conveyance of the property of the company 
ean hardly be conceived. 


To the objection that there was no proof of the laws of 
the State of California under which it is elaimed that 


the various corporations were organized, It is replied thrat 


under the cireum-ataneces of this case the onty proof of 


corporate existence that is required is that the corpora- 


tion Is Ole li facto, 


ae — a --—4——— 


=~. 


The controversy is between third parties, and not be- 
tweenaState and the corporation or one holding under it. 
The written Instruments of the corporation under its 
seal, duly signed, acknowledged, and proved, as in’ the 
case at bar, are suflicient evidence of tts de facto existence. 


2 Morrowitz on Corp, 746, TOO, 770-78. 


It is said, however, that there is ne proof of the 


joctlo eXtstence of the constituent colnpattiiies that formed 


the amalgamated company. The land ti question was 
conveved by the United States to the Central Pacitie Kaal- 
road Company, of California. This is suflicient evidence, 
both of the + facto and the de pure existence of that com- 
pain. 

That the position of the plamtiul mn error is unsound 
ix shown from the faet that the Central Pacifie Ratlroad 
Company amalgamated with the Western Pacitie Ratl- 
road Company, and together formed the Central Pacific 
Railroad Company, the tithe passing through this new 
company. Tf there be neo sufficient proof of the exist- 
ence of the Wester Pacific Rathroud Company, the act 
so clone would he but oa re-Incorporation of the Central 
Pacific Railroad Company. The ste course of reason- 
Ing applies to the subsequent subbed loeetineat bon, 

The existence of those compattiies is recognized by the 
act of Congress of May 5, ISTS (20 Stat. at L., 56). This 
also establishes their de fuelo existence. 

There is ne foree in the objection thatthere is ne proot 
that these corporations thus organized were legally enti- 
tled to hold lanes. Such objection can only be taken by 
ihe sovereignty under whieh they were incorporated or 
acting. Such transfers are not veld, but vordable. (2 
Morrowitz, O48 to 655. tnelusive: TOO. TIOLTLL, and 746.) 
The plaintiff ino error is not, therefore, in a position to 
object to these contracts of transfer unless he can show 
that they are void. 
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TRANSCRIPT OF RECORD, 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 138302. 


No. 701. BSR a 


THE KAUKAUNA WATER-POWER COMPANY, BRADNER 
SMITH & COMPANY, JAMES C. DELANEY, CHARLES D. 

e CASSED, DAVID McCARTNEY, JAMES H. ELMORE, JO- 
SEPH KLEIN, THE MILWAUKEE, LAKE SHORE AND 
WESTERN RAILWAY COMPANY, THE BADGER PAPER 
COMPANY, AND B. AYMAR SANDS, TRUSTEE, PLAIN- 
TIkiS IN ERROR, 

vs. 
THE GREEN BAY AND MISSISSIPPI] CANAL COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF OUTAGAMIE COUNTY, 
STATE OF WISCONSIN. 


FILED AUGUST 2, 1888. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, se. 


No. GO 


THE KAUKAUNA WATER POWER COMPANY, BRADNER 
SMITH & COMPANY, JAMES ¢C.) DELANEY. CHARLES D 
CASSED, DAVID McCARTNEY, JAMES TE ELMORE, JO 
SEPH KLEIN, THE MILWAUKEE, LAKE SHORE AND 
WESTERN RAILWAY COMPANY, THE BADGER PAPER 
COMPANY, AND B. AYMAR SANDS, TRUSTEF, PLAIN 
TIFFS IN ERROR, 
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THE GREEN BAY AND MISSISSIPPT CANAL COMPANY 


IN ERROR TO THE CIRCUIT COURT OF OUTAGAMIE COUNTY 
STATE OF WISCONSIN 
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KAUKAUNA WATER POWER CO, ET AL. VS.G. B. & M. CANAL CO l 


] In Cireuit Court, Outagamie County. 


THe Green Bay & Misstssiprt CANAL Company, Plaintifl, 
Us, 

The Kaukauna Warer Power Company, Brapven Survie & Com- 
pany, James C. Delaney, Charles D. Cased, David MeCartney, 
James H. Elmore, Joseph Klein, Phe Milwaukee, Lake Shore and 
Western Railway Company, and Badger Paper Company, & B. 
Aymer Sands, as Trustee (see order filed March Ll, ISS), De- 
fendants. 


The State of Wisconsin to said defendants and each of them: 

You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
the above-entitled action in the court aforesaid ; and in case of your 
failure so to do judgment will be rendered against you according to 
the demand of the complaint, of which a copy is herewith served 
upon you. 

P. O. address, Oshkosh, Winnebago county, Wis. 

MOSES ILOOPER, 
Plaintiff's Attorney. 


2 [ Endorsed :] Cireuit court, Outagamie county. ‘The Green 

Bay and Mississippi Canal Company vs. The Kaukauna 
Water Power Company et al. Summons. Filed Jan. 12, ISS6. EF. 
C. Friedrichs, clerk. Filed July 22, 1887. Clarence Kellogg, clerk 
sup. ct Wis. Moses Hooper, plaintiffs attorney. 


o In Cireuit Court, Outagamie County. 


THe Green Bay AND Misstissippr Canan Company, Plaintill, 
Us. 

THe Kaukauna Waren Power Company, Drapvern Svrria & Com: 
pany, James C. Delaney, Charles D2 Cased, David MeCartney, 
James IT. Elmore, Joseph Klein, The Milwaukee, Lake Shore & 
Western Railway Company, and Badger Paper Company, and 1. 
Aymer Sands, as Trustee (sce order tiled March 11, 1856), De- 
fendants, 


The plaintiff complains of the defendants, for this— 

That The Green Bay and Mississippi Canal Company, plaimtfl, 
and The Kaukauna Water Power Company, Phe Badger Paper Com- 
pany, and The Milwaukee, Lake Shore & Western Railway Com- 
pany, defendants, are corporations created by and under and exist. 
Ing under ihe laws of the State of Wisconsin, and that the Ibradner 
Smith & Company is a foreign corporation, 

That the Fox river and Wisconsin river, in the State of Wi 
consin, were in the year 1757 and ever since have been navigate 
waters, the Wiscousin river leading into the Mississippi river and 
the ox river Jeading into the St. Lawrence river 

1—70) 
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That thie “iL bile then Were and ever since have been vreat public 


Thiat 1 ie fox rive has dh average flow at low water of over 150,000 
eubie feet per ininuéf, and atlords a water power of over 500 horse - 
power per foot fall 

Phat at the time of the survey of the lands adjacent to the same 
by Liat hited States the Siiliie Were meandered and the borders of 
the sate detined by meander lines of the United States survey, 

That there existed in the Fox river, below Lake Winnebago, 
rapids anil falls, and that the improvement of the havigation of the 
Sule so ous to secure slack-water navigation through the same 
required the building of dams and locks and canals at great 


Phat the United States, in order to aid in the improvement of 
id Fox and Wisconsin rivers, and to connect the same by a canal, 
and ther bY secure ereal advantage to the commerce of the States 
he United States, did, by an act approved August Sth, 1546, grant 
to the State of Wisconsin, on its admission into the Union, a large 
amount of public lands of the United States, to wit, many thousands 
Of acres Of p tbiic lands, for the expressed PUrpose of and in trust 
} ine the navigation of such Fox and Wisconsin rivers. 
That on the 24th dav of June, IStS, the State of Wiseonsin, 
having been admitted Into the Union, accepted ~aid vrant of land 
for the uses and purposes expressed in said grant. 

Phat the State of Wisconsin, by an act approved August Sth, 
IS-ES, undertook thi Improve ment ol the Fox and Wisconsin rivers 
and the sale of said lands and the application of the proeeeds 
thereol to the use for which the same had been granted, and in sald 


} 


s? ' ‘ } , sal e nis 2 ] | - 
act provided tor a Ooard Ob publig Works to superintend the comple- 


’ ’ ? I ; ‘ 5 £ - a ; ) ? ** . . + ‘ 
iM Sala acl ic Sauld State of Wisconsin provided that whenever a 
. , > » *) .>* ; ] } . ‘ ,° ‘ ) : * . 
Walter PpoWer stlail be created DV reason OL any dam ereeted or other 


aprovements tiade on any of said rivers sueh water power shall 
belong to the State, subject to the future action of the Legislature.” 
by this act the State of Wisconsin appropriated to its own use and 
the Use Of its ussigus and successors the water power of the said 
kox river, Which should thereafter be made avathable by dams 
erected Inst Misiness of Improving said Fox river: that sueh 
appropriation Was Necessary to secure the lnprovement of said 
rivers and lo prevent the pplication of the proceeds of the public 
lands vralited as atoresaid from being x pended upon dams which 
Should TUrhisi Hvdrauiie power to private parties, owners of the 
nds bordering on the banks of said Fox river,and thus be substan- 
liaily diverted from the use for which they had been eranted : 
that such Water powers were and are of great value, aid that the 


STeELY 4] , j } , } ’ is *. a: . 
Vict ial HMePCOL Has Cel CXpehded Ta) IMproving tha navigation ol 
suid Tivers Wititith Cite Hitention Of sald aet of Congress, 

; e > p i 4 7 } \. . 4 . ' . t ! g - « 
were i ri Ai’ bprieds ()}) thie | i\ river, ts boy\W Pit <b \\ ll)- 


Nebaee, Around Which It Was necessary to build a canal and 


§ sarhiacl ‘ . — re ’ ? 
ab Wiiieil it Wats ecessary to bulld a dam to secure slack- 


Water Havigation and to secure the improvement of said Fox river 
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within the intention of said act of Congress, was in town. 21 north, 
of range 1S east, of the fourth principal meridian. 

That in the prosecution of the work of said improvement, in 
order to secure slack-water navigation around said rapids, the State 
of Wisconsin did, between the Sth day of August, ISIS, ana the 
Oth of July, 1853, build a dam at the head of said rapids, so as to 
raise the water upwards of eight feet above natural level, reach- 
ing from lot five (5), section 22, south of the river, to section 21, 
north of the river, in said town. and range, and did build a canal 
and locks on the north side of the river, reaching from the pond 
created by said dam to the slack water of said river below the 
rapids and below said dam. 

That the building and maintenance of said dam and canal and 
locks were necessary to the completion of the works contemplated 
by the act of the United States making such grant of land as above 
mentioned, and was a part of the purpose for which said lands 
were granted. 

That said dam was built and maintained under the authority of 
sald act of the State of Wisconsin, approved August Sih, ISIS, and 
amendatory acts, providing for the completion of such tmprove- 
ment, and that there is no other authority for building or maintie- 
nanee of the same. 

That on the 6th day of July, 1853, the State of Wisconsin having 
found itself unable to fully complete said works of Improvement from 
the grant made to them by the United States and the hydraulic 
powers created by dams built under said act, and having become 
largely indebted for moneys spent upon such Improvement, nelud- 
Ing the dam and locks above mentioned, and being involved by 
numerous unfulfilled contracts, payments on which it could not 
make from funds derived from said land grants or any other 
funds or property applicable thereto, the said State Incorporate d the 
ox and Wisconsin lmprovement Company for the Purpose of com- 
pleting such improvement of said Fox and Wisconsin rivers and 
relieving the State of its indebtedness on account of the work there- 
tofore done on the same and from liability on contracts not then 
executed. For such purpose the State of Wisconsin granted to the 
lox and Wisconsin Improvement Co. the works of improvernent lere- 
tofore mentioned, together with all and singular the rights of way, 
dams, locks, canals, water power, and other appurtenances of said 
works; also all the rights possessed by the State of demanding and 
recelving tolls and rents forthe same, so far as the State poss ssed or 
was authorized to grant the same; and all privileges of constructing 
said work and repairing tle same; and all other rights and privi- 
leges belonging to such Mi provelrie lit, Lo the same extent and In the 
same manner, that the State then held or might exercise such rights 
by virtue of the acts above referred to. 

“That such grant was made by chapter 9S, Laws of 1855, and 
Uporl thie condition thiat euch of the The bay bo rs OU} sid COM Ppany 
should file with the secretary of state a bond in the sum of S25,000, 
conditioned to Vigorous|\ prrerse cute the sald Inprove ment to com 
pletion ana complete the Sunluie Within thre c years {row thic 
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pussape of said act, and to pay all outstanding evidences of indebt” 
edness on the part of the State as trustee or otherwise issued on 
account of said improvement, and to save harmless the State of 
Wiscousin from any and all liabilities in anywise arising or grow- 
ing out of the said improvement, and upon condition that such com- 
pany should procure releases of all claims and demands against the 
State of Wisconsin from certain contractors on the Fox and Wis- 
consi rivers improvement therein named 

And that as soon as the bond or bonds and releases referred to 
should be tiled with the secretary of state the said company should 
be authorized to take possession of said improvement, appurte- 
Hithices, properly, and assets thereby vranted unto them. 

That within the time provided by said act making said grant the 
corporators therein named fully complied with the said conditions 
precedent and tiled with the secretary of state the bonds and re- 
leases referred to, and that on the 20th day of July, 1853, the 
secrelars of state of W isconsin made his certificate of the filing 
of said bonds and releases and of lis approval thereof, whereupon 
all of said dams, locks, canals, water powers, and other appurte- 
bances of said works and all of said rights, powers, and franchises 
passed to and vested in the said Fox and Wisconsin Improvement 
Company. 

That among the property which so passed to and vested in the 
Lmprovement Company were the said 
i town. 21, range 1S, and the hvydraulie 


canals, loeks, and dam ) 
am: that sald dam and ecunals were then 


power furnished by said 
early com pleted. 

That pursuant to the conditions of said grant to said Fox and 
Wisconsin Improvement Company, and to carry out the Intention 
of the Congress of the United States In making said grant to the 
State of Wisconsin, the said lox and Wisconsin Improvement Com- 
pany proceeded to the entire completion of said works as then con- 
templated and as enlarged by acts of the Legislature of Wisconsin, 
Deluge Lat pore rYs ot Laws of 1853 and chapter 112 of Laws of 
Jd PN. ot). and LO that end UN} hded =C VE ral Millions ot dollars 

anette paid oh account of Stute Indebtedness of the State of 
Wisi Olislll seve ral hundred thousand dollars. 

Phatsaid dam furnished from the mill pond sustained by the same 
an large and very valuable hydraulic power, which is one of the 
poWers mnentioned inthe act of the State of Wiseonsin approved 
\ lWyUSt Sil, lsd, and also mentioned in the second seetion of the 
act of the Mate of Wisconsin approved July 6th, 1855, and was a 
Dart ot thre COMSIU! Pavlon for Which the Operators of thie ox ‘anid 
Wisconsin Improvement Company gave their bonds and procured 


' " 
7 * : 4 ’ } ? i 
ilie CIC ASS ciwrtsd ( ihit’il ; sitita. 


t : | | ay | i : | ) , iq’ ] _ ie . ] . - ° ] 
ein » Bea if AUR UVabel ite OWhed such DNVGArAULIC power, thie 
sald Fox and Wiscon- Improvement Company | ht land 
iil X aha | | i! Vetnelt MMpanv Doug lands 
‘ te ; ’ ’ ‘ +* + i . . F | ° ’ , 
adjacent to said canai ior the purposes of rendering said hy- 
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Wisconsin Improvement Company would not have complied with 
the conditions of said grant and taken title to the property therein 
named upon the conditions of said grant if they had not believed 
that they thereby became the owners of the hydraulic power fur- 
nished by said dam and mill pond and others of a like character 
and whose ownership depended upon the same facts and conditions. 

That without the ownership of such hydraulic powers so reserved 
to and appropriated by the State of Wisconsin by the act of Aug. s, 
1848, and granted to the Fox and Wisconsin Improvement Co. by 
the act of July 6, 1853, neither the State of Wisconsin nor the lox 
and Wisconsin Improvement Company would have been able to 
secure the completion of said improvement of the Fox river in the 
manner or to the extent to which it was improved by then. 

That the ownership of such hydraulic powers was an essential 
and necessary fund or property to enable the State and said box 
and Wisconsin Improvement Company and its grantee, this plain 
tiff, to complete and maintain said improvement. 

That the said Fox and Wisconsin Liprovement Company, in 
order to raise funds for the completion of said work and the pury- 
ment of State indebtedness on account of the same, made its certain 
mortgage, bearing date August Ist, 1555, to [sauce Seymour and 
William J. Averill, mortgagees in trust, to secure the bonds of said 
company to the amount of five hundred thousand (500,000) dollars, 
by which mortgage it mortgaged all the property of said company 

And that thereafter the conrpany sold and delivered a large 
number of said bonds, but how many the plaintiffs are unable to 
State. 

That the Legislature of Wisconsin, by an act approved Oetober 
od, IS56, 1n order to secure the enlargen nt and immediate com- 


pletion of the Improv ment before mentioned and. the pavinent of 


the evidences of indebtedness issued by the State on account of the 
same and to enable the Fox and Wisconsin Linprovement Company 
to perform the duties required of it by said act, enacted that within 
ninety days after the passage of said act said COMpPany should make 
il deed of trust to three trustees of al] the unsold ladies vrant 7 lt 
the State of Wisconsin to aid in the improvement of the Fox and 
Wisconsin rivers and all the works of Improvemnent constructed or 


to be constructed on said rivers, and all and singular the rights of 


way, dams, locks, canals, water powers, and other app 
sald works, and all rights, privileges, franchises belonging to said 
improvement, and all the property of said company, of whatever 
name and description, for the uses, trusts, and purposes named in 
said act, which were, first, to secure to the State the faithful app 
cation of all moneys or property arising from the sale of the lands 
or water powers or obtained on the faith of the same tathe con 
struction and completion of the works of Improvement contemplated 


In the said act and as therein provided, being the same works as 


; . 
Urtehances of 
’ 


those specified in said act of Congress making grant of lands to th 
State of Wisconsin, and to the payment of all outstanding evidences 


of indebtedness issued by the State on account of said improv 
ment, 
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Phat immediately thereafter said act was accepted and ratified by 
said Fox and Wisconsin lmprovement Company, and on the Ist day 
of December, 1856, said improvement company made its deed of 
trust to trustees selected and approved pursuant to sald act, which 
said trustees were Alexander Mitchell, Charles Butler, and Alex- 
ander Spaulding 

That on the l2th dav of December, LSob, the then Governor of 
Wisconsin certified that such deed had been made and that the 


Saulne Was ll CONTOrMLLY Lo said uct. Such deed provided for il 


, ‘* ed 
further issue of bonds of said company tothe amount of one million 
five hundred thousand (1,500,000) dollars, the proceeds of which 


should be expended for the purposes specitied in said act of October 


That thereatter Alexander Mitchell resigned lis position 
i. as trustee In said trust deed, and one Moses M. Davis was 
luly appointed im his place as his successor, and his appoint- 


Mychtl Was Patilead \ sald CODLPAnNY 
Chat in September, L865, the said Fox and Wiseonsin Improve- 
| bay) proceeded with the enlargement of said canal 
accoraing to puan dopte 7 by chapter 280 of Laws of ISGLl, and sold 


nd issued nearly all its bonds secured by said trust deed, and 
the Interest had become due and payable upon the same and had 
not been | ind that the Indebtedness of the State secured by 
suld trus had not been paid. 

| eupon the trustees then holding the estate granted by 
said trustdced, to wit, AlexanderSpaulding, Charles Butler, and Moses 
MI. Davis, proceeded to toreclose said trust deed In the cireuit court 
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communication by the State of Wisconsin granted to and vested in 
the Fox and Wisconsin Improvement Co. and its trustees, or either, 
under and by virtue of the several acts of the Legislature of the 
State of Wisconsin in relation thereto, among which were the acts 
approved July 6, 1853, Mareh Sist, Soo. and October Sd, bso: 
also all other corporate rights, privileges, franchises, powers, and 
property, real and personal, vested Inand belonging to said com, 
pany, its trustees, or both, forming a part of or tn any way con- 
nected with said improvement, of whatever name or nature and 
from whatever source derived, and all appurtenances thereunto 
appertaining, including and together with all strips or parcels of 
lands adjacent to said improvement or the water powers created 
thereby; also all of the water powers created by and upon the line 
of or connected with the work of the Fox and Wisconsin rivers 
Improvement, at whatever points located and wherever situated : alse 
all rights, titles, and interests in and to lands or other property 
acquired, with reference to said improvement and water powers, 
through leases and agreements of all kinds, including said) dam 
and canal in town. 21, range 1S, and all hydraulic power furnished 
thereby and the mill lots connected therewith. 

That the consideration bid for such property by the said commiit- 
tee and paid by the company afterwards organized, to wit, this 
plaimtill, was the sum of $191,000. 

That out of the same and other moneys arising from the sale of 
lands eranted by Congress as aforesaid there was peated thie: canrvetanat 
of about 8206,000 of State Indebtedness Incurred on accountol suel 
Improvement, and the further sum of S13,071.15, being the amount 
In said suit adjudged necessary to compl te the Lriprovermenl of said 
lox and Wisconsin rivers according to the provisions of chapter 
280 of the Laws of 1561, which said sums were paid by said comnit. 
tee into the treasury of the State of Wisconsin or on certificates of 
State indebtedness surrendered to the State and caneelled 

That after said sale to said commnittee the partios represented by 
such committee formed a corporation called the Cereen Bay and 


Mississippi Canal Company, berg this pelacmnitill, iider oid plursu 


ant to said chapter 289 of the Laws of ISG], to wit, on August 1oth, 
ISO: threat hy Its articles «| association tiled corporation necepted 
the righits, powers, privileges, franchises, Capmecdtles, Tinmubitles, 
exemptions, and burdens granted by and conferred under amd im 
posed by sald act and the acts amendatory thereof, and as suel 
corporation recelved from said trustees, plaintill In) Suid aetion, by 
order of said circuit court of Fond du Lac county, convevanee of 
suid riohts, franchises, and prope rly, Which Conve vance Wao CXer ited 


on the Sth of August, 1 St5t). 


Thereafter this plaintiff, under such conveyance, entered 

7 Into possession of all such property and the exercise of all 
such franchises, and, pursuant thereto, spent large sums of 
money In Improving, repairing, preserving, and operating said 
works of linprovement, Including said dam and canal and the 
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provement largely exceeded the revenue derived therefrom, and that 
the maintenance of the same appearing to the United States Gov- 
ernment to be important to make a competing line of communica- 
tion, and for advantage in developing the Northwestern States and 
the ecommerce thereof, and to be of importance to the commerce of 
the nation, and more properly a public than a private enterprise, the 
Senate and tiie House of Representatives of the United States passed 
an act, approved July 7th, 1870, whereby, among other things, it 
was provided that the Secretary of War be authorized to adopt for 
the improvement of the navigation of the Wisconsin river such 
plan as might be recommended by the chief of the bureau of engi- 
neers, and that said Secretary of War ascertain what sum in justice 
ought to be paid to the Green Bay and Mississippi Canal Co. for all 
and singular its property and rights of property in said line of water 
communication, including its locks, dams, canals, and franchises, or 
so much of the same as shall in the judgment of said Secretary be 
needed. 

That the Legislature of Wisconsin, by act approved March 25, 
IST1, authorized and empowered this plaintiff to sell and dispose of 
the rights and property of this plaintiff to the United States, as 
contemplated by sald act of Congress. 

That pursuant to such act of Congress a board of arbitrators was 
selected to appraise such property as therein provided; that said 
board of arbitrators determined the actual value of such property 
and rights of property of this plaintiff in said line of water commu- 
nication, including its locks, dams, canals, franchises, and tixtures 
x the operation and repalr of the same, to be 81,048,070.00, 


_ 


attenain 
and that the amount of money realized from the sale of lands here- 
totore granted by Congress to aid in construction of such line to be 
deducted from such actual value to be $725,070, leaving a balance 
of $525,000 to be paid to said company (this plaintiff) for all such 
property. 

They also appraised the value of plaintiff's water powers and lots 
hecessary to thi enjoyment of same, subject to all rights to use the 
water for all purposes of navigation, at $140,000, and plaintiff’s fixt- 
ures attending the operation and repair of the canal, being dredge- 
boats and other personal property, said arbitrators appraised at 
S40,000, same being parcel of the property valued at $1,048,070, 
and whieh might be thought not needed for publie use; that said 
board of arbitrators reported their valuation to Seeretarv of War. 

That pursuant to said act of Congress and the report of such arbi- 
trators the Secretary of War made his report to Congress that said 
property Was of the value of $525,000, 

That the value of the water powers and lots necessary to the en- 
joyment of the same, subject to all rights to use the water for all 
purposes of navigation, Was SLLO,000, including the franchise to use 
saniec. 

That the value of the personal property of said company was 
S-10.0000). : 

That, itl his opinion, the personal property, valued at S 10,000, 
and the franchises of said corporation, to wit, the water powers ere- 
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ated by the dams and the lots necessary to the enjoyment of the 
same, subject to all rights to use the water for all purposes of navi- 
gation, were not required for purposes of navigation, and were there- 
fore not needed by the United States. 

That thereupon Congress made an appropriation, by act approved 
Jan. 10th, S72, for the purelh ise of the right and Property of said 
company, reported by said Secretary of War to be needed for the 
purposes of navigation, of $145,000, which sum = was paid to this 
company on or about the ISth day of September, 1872. Where- 
upon this plaintiilf conveyed to the United States of Ame rica certain 
of its franchises and property, as appears by its deed, the material 
parts of which appear in Schedule “A,” hereto annexed. 

That this plaintiff is the owner of and entitled to the exclusive 
use and control of the water power or hydraulic power supported 
and maintained and furnished by the jan mentioned dam across 
fox river, subject only to the right of the United States Govern- 
ment to draw only so much water therefrom as is necessary to fill 
the canal on the north side a suid river, leading from the pond 
above said dam to the river below said dam, fer the purposes of 
navigation only, as specified in said conveyance from this plaimtil 
to the United States. 

That the United States has the use and control of said eanal, dam, 
and embankments appurtenant and of the water furnished thereby 
fur purposes of navigation only, and this plamtiHf has the right 

to the exclusive use of same and has title to and POSSession 
S of same for purposes of using all surplus water drawn and 

to be drawn from said mill pond over and above the amount 
necessary for use in navigation. 

That this plaintiff also owns vacant lots reac hie from said canal 
to the river below said dam, convenient for use for mulls ran’ by 
hydraulic power drawn from the pond created by said dam, and 
large enough to make practical use thereon of all the hydraulic 
power furnished by sald dam, 

That the use of said surplus water drawn and to be drawn from 
sald mill pond Is of great value to this plaintill, to wit, of the value 
of S1U0.000, to be used on plaimtil's lots aforesaid, and on such other 
lands and lots as plaintiff may purchase or as plaintill may lease 
water to be used upon. 

That the dam which supports, maintains, and furnishes such hy- 
draulic power rests on the south side of said river, on lot No. 5 of 
the Government survey, and on the north side of said river upon 
lands in section 24, appropriated by the State to the use cf said Im- 
provement and bought by the Fox and Wisconsin Improvement 
Company, and the title to which is now in this plaintiff in fee 
simple, subjeet to the rights of the United States under said convey- 
ance from this plaintiff, 

That said lot No. 5, where it abuts on said Fox river, is and In its 
natural condition was low and searceiy raised above the surface of 
the water im said river at its natural stage; and in order to main- 
tain a useful stage or head of water in said pond for purposes of 
havigation or hydraulic power it was necessary to build and is neces- 

2—701 
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commencing said canal this plaintiff gave notice in writing to the 
Kaukauna liprovement Company, under whose authority plaintiff 
believes said canal is being built, of the claim of this plaintif to 
said hydraulic power and to said dam and its appurtenant embank- 
ments, and that this plaintitt would resist the breaking of said em- 
bankments and the drawing of water from said mill pond by 
the said Kaukauna Improvement Company, which company alone 
then claimed the right to break said banks and draw said water. 

That the moneys expended by the State and Fox and Wis- 
consin Lmprovement Company and its trustees and this plaintiff 
were expended by them during their respective ownerships of said 
works of improvement upon the faith of their ownership of sueh hy- 
draulic Power, 

That the defendant, The Kaukauna Water Power Company, claims 
to own that part of said lots 5,6, and 7, in section 22, adjacent to 
lox river and between same and line of Milwaukee, Lake Shore «& 
Western Ratlroad Company, 

That whatever title either of the defendants has in said lot 5, or 
anv part thereof, is derived through and is dependent upon the title 
of Samuel Beardsley to the same, and is subject to the right of the 
plaintiff to maintain said dam and the above-mentioned embank- 
ment on the samie. 

That the title of the defendants, or either of them, to said lots 6 
and 7, or any part thereot, is derived from and is dependent upon 
the tithe of John Tlunt to the same, and is subject to the right of 
plaintiff to maintain thereon the embankment and diteh aforesaid. 

That the defendait, The Kaukauna Water Power Company, has 
excavated and built a canal upon that part of lots 5,6,and 7 which 
it claims to own, In order to draw water from said mill pond, on 
the south side of said river, and use same for hydraulic purposes, 
and return same to the river below said dam. 

That said defendant, The Kaukauna Water Power Company, has 
broke li sald embankments Ol} lots 1) and 4 sinee the viving of ho- 
tice aforesaid, and has let the water of said mill pond from said river 
into said canal. 

That said defendant threatens and if not restrained by order 

14) of this court will, as plaintill believes, proceed to draw the 

water trom said till pond and use same for hydraulic power, 

anid revturh same into said river below siuid dam. and thereby de- 

prive this plaintitf of the use thereof and of the value of the use 

thereof and of the control of and dominion over same, and will 

thereby secure the location of mills, to be propelled by hydraulie 

power, Ob such canal Which would otherwise be located on piain- 

tiffs suid canal, on the north side of said river, and from which mills 
plamtil would derive large profits in rents of livdraulic power. 

Phat in building and opening said canal on south side said de- 
fendant las cut, broken, torn away, and removed the cmibankment 
and drain built and dug and maintaiaed as aforesaid by olaintill 
and its grantors upon, along, and on said lot six for the space of 
about LWo hundred iCeb. 

That said defendant claims the right to and threatens to, and will, 
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as plaintiff believes, unless restrained by order of this court, interfere 
with and prevent this plaintiff? by foree from rebuilding and = con- 
tinuing and maintaining the bank or embankment and drain con- 
structed and heretofore maintained by plaintiff and its grantors on, 
upon, and over said lot six (6). 

That all of said defendants, except the Kaukauna Water Power 
Company, claim some right to use water from said canal of said 
Kaukauna Water PowerCo. for hydraulic power under and as tenants 
of said Kaukauna Water Power Company under contracts, deeds, or 
leases, the contents of which this plaintilf cannot ascertain. 

That no personal claim is made against any of said defendants 
except said Kaukauna Water Power Company. 

Wherefore this plaintiff prays judgment of this court for costs 
against the Kaukauna Water Power Company and perpetually en- 
joining and restraining the defendants and all and singular their 
agents, servants, and employees from interfering by force with this 
plaintil and its servants, agents, and employees while engaged in 
maintaining, repairing, or rebuilding said embankment and drain 
over, on, and upon lot six, and from in any way hindering or pre- 
venting this plaintiff, its servants, agents, or employees, in the repoir- 
ing, rebuilding, and maintaining said embankment and drain, and 
enjoining and restraining said defendants, their agents, servants, and 
employees, from In any way interfering with or cutting, breaking, 
tearing away, or removing said embankment or drain on lot 6. 

And commanding the defendant, The Kaukauna Water Power 
Company, to rebuild and restore to its former state and condition 
the embankment and drain on said south bank of said river upon 
and across said lot 6. 

And also perpetually enjoining and restraining the defendants and 
all and singular their agents, servants, ana employees from drawing 
any water from said mill pond for hydraulic purposes or any other 
purpose than the ordinary use for agriculture. 

And this plaintiff prays that pending this action the defendants, 
their agents and servants, be restrained as aforesaid. 

MOSES LOOPER, 
Plaiatiij ’s Atlorne yf. 
» MARINER, 
REESE J. STEVENS, 
Of ( ounse A 


| 


STATE OF WISCONSIN, | 
Outagamie County, 5° 


Hlenry J. Rogers and Aug. Ledyard Smith, being each separately 
sworn, doth cach for himself depose and say that said Rowers is vice- 
president and said Smith is seeretary and treasurer of the Creen 
Bay and Mississippi Canal Company. 

That Jolin Van Nortwick Is president of said company, and that 
said Van Nortwick Is not a resident of nor present within the State 
of Wiseonsin ; that he, the said deponent, has read the foregoing 
complaint in the foregoing-entitled action and knows the contents 
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thereof; that all of the allegations therein contained are true of his 
owl knowledge, except as to those matiers therein stated on Informa- 
tion and belief, and as to those matters he believes them to be true. 

Subseribed and sworn to before me this — day of December, A. 
DD. ISS5. 


? 
Notary Public, Outagairie Co., Wes. 


1} Exmibit “A.” 


* * * Now, therefore, this indenture witnesseth : That in con- 
sideration of the premises and fully to comply with the requirements 
of the act of Congress approved July seventh, elohteen hundred and 
seventy, and to accomplish the intents and purposes thereof, and In 
consideration of the sum of one hundred and forty-five thousand 
dollars paid by the United States of America to the said party of the 
second part, the receipt whereof is hereby acknowledged, the Green 
Bay and Mississippi Canal Company, the said party of the first part, 
hath granted, bargained, and sold, and by these presents doth grant, 
bargain, and sell, unto the said United States of America, the party 
of the second part, the following-described property, rights, fran- 
chises, ete.. situate in the State of Wisconsin, and deseribed as fol- 
lows, to wit: All and singular its property and rights of property in 
and to the line of water communication between the Wisconsin river 
aforesaid and the mouth of the Fox river, including its locks, dams, 
eanals, and franchises, saving and excepting therefrom and reserving 
to the said party of the first part the following-deseribed property, 
rights, and portions of franchises, which, in the opinion of the Secre- 
tary of War and of ¢ ongress, are not needed for public use, to Wit: 

lirst. All the personal property of said company and particularly 
all of such property desertbed in the list or schedule attached to the 
report of said arbitrators and now on file in the oflice of the Scere- 
tary of War, to which reference is here made, whether or not such 
property be appurtenant to said line of water communication. 

Second. Also all that part of the franchises of said COMPANY, VIZ., 
the water powers created by the damsand by the use of the surplus 
water not required for the purpose of navigation, with the rights of 
protection and preservation appurtenant thereto, and the lots, pieces, 
or parcels of land necessary to the enjoyment of the same and those 
acquired with reference to the same, all Subject to the right to use 
the water for all purposes of navigation, as the same is reserved in 
leases heretoforejmade by said company, a blank form of which, at- 
tached to the said report of said arbitrators, is now on file in the 
office of the Sceretary of War, and to which reference is here made, 
and subject also to all leases, grants, and assignments made by said 
company, the said lease, ete., being also reserved herefrom, towether 
with all and singular the hereditaments and appurtenances unto the 
above granted and described property, rights, and franchises, not so 
saved and excepted or reserved, belonging to or in wy Way apper- 
taining, and all the estate, right, title, interest, claim, or demand 
Whatsvever of the said party of the first part, cither in law or equity, 
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either in possession or expectancy, of, In, and to the above-granted 
property, rights, and franchises not so saved, excepted, or reserved, 
and their hereditaments and appurtenances: to have and to hold 
the above granted and deseribed property, rights, and franchises, 
hot saved, excepted, or reserved as aforesaid, and every part and 
parcel thereof, together with the hereditaments and appurtenances 
thereto belonging, unto said United States of America, party of the 


second part, its successors and assigns, forever. 
12 [indorsed:] State of Wisconsin. Cireuit court, Outa- 


gamie county. ‘The Green Bay and Mississippi Canal Com. 
pany, plaintiff, ex. The Kaukauna Water Power Co., Bradner Smith 
& Co., Jas. C. Delaney, Charles D. Cased, David MeCartney. James 
If. Elmore, Joseph Klein, The Milwaukee, Lake Shore & Western 
Railway Company, and Badger Paper Company, defendants. Com- 
plaint. Moses Ilooper, plaintiff’s attorney. kk. Mariner, Breese J. 
Stevens, of counsel. Filed Jan. 12, 1886. I. C. riedrick, clerk. 


Miled July 22,87. Clarence Kellogg, clerk sup. et Wis. 


13 In Cireuit Court, Outagamie County, Wisconsin. 


The Green Bay anp Misstssrpr: CANAL Company, Plaintiff, 
age inst 
KAUKAUNA Water Power Company, Brapner, Suitin & Com- 
pany, James ©. Delaney, Charles D. Cased, David MeCuartney, 
vames IL. Elmore, Joseph Klein, Milwankee, Lake Shore & West- 
ern Railway Company, and Badger Paper Company, b. Aymer 
Sands. Trustee, Defendants. 


The above-named defendants, Kaukauna Water Power Company, 
Bradner, Smith & Co., Milwaukee, Lake Shore & Western Railway 
Company, and Badger Paper Company, by Alfred L. Cary, their 
attorney, answer the complaint of the plaintiff and state that all of 
sald defendants (except the said Kaukauna Water Power Company) 
are either tenants of or hold and Claim under the said defendant, 
The Kaukauna Water Power Company, and in privity with it. These 
defendants deny that the State of Wisconsin, by the act of August 
Sth, 1S48, or by any other act or in any other way, undertook the 
Improvement of the Fox and Wisconsin rivers, except as trustee or 
general director of such improvement, and these defendants state 
that the board of public works mentioned in said complaint and in 
snid act of IStS, as well as all other oflicers mentioned in said last- 
mentioned act, were, by the forty-sixth section thereof, required to 
be paid out of the monevs realized from the lands so bv said act of 
August Sth, ISS, granted to the State and the revenues derived 
from such works of improvement. 

And these defendants state that the State of Wisconsin was and is, 
in and by its constitution, absolutely prohibited from ever contract- 
ing any debt for works of internal improvement and from ever 
being a party In carrying on such works, except that whenever grants 
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under the control of the “ eye of public works,” as provided 
apd by seetion one of said 3 of pe 8, 1848S. 

And thes defendants di ne that the S State of Wisconsin, in July, 
1855, or at any other time, found Itse lable to fully complete said 
works ot Improve trent frow thie vrai tnade by thie United Stiite S 
ane the Reng powers created by dams built under said act: and 
this V also li hv t rictl the state ot W iscons bhi bie | thas Ih Or ever become 
ince bted for mone Vs Spent Upon such Lranprranye mnent, or that it. th 
State of Wisconsin, ever became or was involved in unfultilled eon- 
tracts, payments on which it @eould not make trom funds derived 
from said land grants or other funds or property applicabl ther to. 
On the contrary thier Ol, the sand State SITY Chiatiee 7 Its pol ICV as 
to the administration of said trust funnel, carved thie reulpon InNcorpeor “ated 
the sald lox an Wisconsin linproyv rrienil (Company at thie time 
and for the purpose in said complaint, at follo I], stated, to wit, for 
the pu _ Hof completing such Improvement, but not for the pur- 
pose of relieving the State of Its indebtedness on account of work 
the ‘retol fore dot le Of] thr Saihie or Liability Oh contracts not then CXC- 
cuted, and only because of such change of polhey did the State 
transfer to the Pox and Wisconsin [mprovement Company the said 
property and trust estate mentioned at folios eleven and twelve in 
said complaint. 
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by said chapter 0S of the Laws of 1555 that nothing contained i 

said act should be construed as an admission of anv indet iaaeen 
or liabilitv on the part of or against the State growing out of or 
connected with any contract theretofore made tor the construction 
or repair of anv of the works of improvement on the Fox and Wis- 


f il the livdrantic power furnished 
by the sald dam so built in township 21, range 1S, passed to said 
box “nd Wisconsin lio prove troesnit ¢ OULERAELS OY = ued trast r of [sou5 
Or in ans other Way, and, on Lie Contrary there of, state upon Informe. 
Ligh and ay Lie i bis Lleotie ot thie Tk iraulie or water prow rs Upon or 
} or southeriv shore or bank of said river 
1 furnished by said dam ever passed to or were owned by said 
Fox and Wisconsin Improverment Company 
\ ne bhaieyv have no knowledae or In- 
formation suthicient to form a belief as to how much money the said 
improvement company expended in or towards the completion of 
ut thes defendants ce ny that the State oft Wisconsin 
ebte ‘upon accouril there of and th ba also de nv thisat thee 
Fox and Wisconsin Improvement Company ever paid on account of 
state [said] indebteduess of the State of Wisconsin several hundred 


sald work KS, 


’ 

Nf = i sor anv sum or amount v becate Ver: ana thre V state 
+ ] , , ‘ , . >. , , ] ‘ , | | | if 
= . Seeee ! } Tile i { sear {i ‘| Pray it) ' at behalf 
‘ sa hut ee , | : ) 
\ = | = icy i cl i rf i! i i }} Pidiif Works, Contracted 

. tpon the faith and eredit of the said trust estate. 

\} rhnes fefendants stute that thev have no knowledee or ith 
formation sutticient to form a behet as to whether those parts or 
| ers ft 
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portions of said complaint in folios is, 19, 2, and ?1 are true or 
hot, to Wit, those parts In these words and figures, viz: 
+“ hich sone ol the Powe rs [nie ntioned ine the uct ot the State of 
Wisconsin approved Aug. sS,” IS48,and also mentioned in the second 
section of the act of the State of Wisconsin approved Jaly 6, LSos, 
aud Was a part of the consideration for which the COPPOPrALOPS of the 
ox chiiel VWoIise@olisiil liiproverment Company rAUVve ther bonds and 
procured fhie releases above mentioned, 
Ls * That in the belief that they owned such hydraulic power 
the said fox and Wisconsin [Improvement Company bought 
haddied Gablaeent to said Canal for the PUPPOse of render 


I 
bvedraulic power available and enabling themseives and their as- 
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committee or said piarntilf. by or thi rough “lich Tloreciosture or sale, 


therwise. ever took or obtalhed title to all of the water a an rs 
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4. 1n the COUMLPHATI C mentioned, Until the sate Was so ap- 


“ or l 

propriated and used by this defendant, The Kaukauna Water Power 
Company; and these defendants, further answering, state that 
Whether the maintenance of said water-way ever appeared to the 
United States Government to be more properly a publie rather than 


, , . , y . : 
lants nave ho nhNOWleadee OF Tiaras 
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, . . 
lat the eXpenses of 


the revenues de- 


prise these detem 
icient to form a beliet 
tion and belief, state that. beeause of the fact t 
maintaining said water-wav did largely excee 
rived therefrom, said plaintiff induced the United States Govern- 
ment to take the same off the hands of the De anti ata highly re- 
muneratrys compensation, 

And these di . ndants further state, upon information and _ belief, 
that the Whol f the deed to the United States Phie ntioned in fol Le 
ol th C Con uplal Int is material, and is to this answer annexed and 
made part there of marked Exhibit No. 1. 

And these defendants deny that the sald plaimtitl is Or at the 
time of the epee wae ment ol this =U it Was the owner ot and Cil- 
tithed to th e exclusive use and control of the water power or hy- 


draulic power supported, maintained, anid roe by the 


\e 
+ 


lb mere nt ln, subicet only to the rielits of the United States Gov- 

ernment, as stated at folio 16 in and of said pene and 
they further deny that the plaintiff has or ever had title to or pos- 
session of said canal, dam, and embankments for the purpose of 
using all surplus water drawn or to be drawn trom satd pond over 
and above thie AMLOUNL ne Cessary for Use in navigation, 

And these defendants state tha { oe pl: intitfdoes not and never 
did own or have any interest in, as lessee or otherwise, any land or 
lots, vacant or otherwise, hauae 4 on the south or southerly bank, 
shore, or side of said Fox river in either of said lots five, six, or 
seven: or upon which it could use,on said south side of the river, any 
of suid water so raised bv sld dam. 

And these defendants, further answering, say that said lots num- 
ber five, six, and seven prior to August, A.D. DS56, were owned In 
fee by the United States; that on or about the first day of Septem- 
ber, 1555, said Samuel Beardsley, in the complaint mentioned, pur- 


esenu 
tats a tt 


ne Re te 


em & ate ~ 


20 THkE KAUKAUNA WATER POWER CO. ET AL. VS. 


chased said lot five from the United States and received a duplicate 
therefor. The same lot was afterwards patented upon said entry, 
and these defendants hold and claim title under and in privity with 
said Beardsley. 

That said lots six and seven were sold by the United States to one 
Denniston on or about the Ist day of September, 1835, and a dupli- 
‘ate was then delivered to him therefor dated said last-mentioned 
day. ‘The same lots were afterwards patented upon said entry, and 
these defendants hold and claim title underand in privity with said 
Denniston, their title coming through the said John Hunt in said 
complaint mentioned. 

And these defendants state that they have no knowledge or in- 
formation suflicient to form a belief as to whether the title in’ fee 
simple or otherwise of and to the land in said section 24, upon which 
the northerly end of said dam abuts, is or ever was in the said 
plaintiff. 

And these defendants, upon information and _ belief, state that 
neither the State of Wisconsin, the Fox and Wisconsin Improve- 
ment Company, nor said trustees, while they possessed said dam 
respectively or at any other time, claimed the right to have or enjoy 
all the water power created by said dam and embankment for their 
own use or benefit or the right to lease or to sell the same, as in said 
complaint alleged. 

And these defendants state that they have no knowledge or In- 
formation sutlicient to form a belief as to whether said Samuel 
Beardsley ever granted to the State of Wisconsin and its assigns or 
either of them the right to build and forever maintain said dam 
and embankments on said lot five, or whether said Beardsley ever 
waived condemnation or appraisal of damages of his land or ripa- 
rian rights, parcel thereof and appurtenant thereto, as in said com- 
plaint alleged, 

And these defendants, further answering said complaint, state 
that the only transfer or conveyance ever made by said John ILunt 
to sald Fox and Wisconsin Improvement Company was dated and 
acknowledged on the 6th of October, 1854, and was worded as fol- 
lows, VIZ: 

“For and in consideration of one hundred dollars to me in hand 
paid, the receipt whereof is hereby acknowledged and confessed, I 
hereby, for myself, my heirs, executors, administrators, and assigns, 
release to the box and Wisconsin liaprovement Company and their 
legal representatives the right to erect and forever maintain an em- 
bankment of the dimensions as surveyed by the engineer of said 
company, reserving to myself the right to use said embankment 
when complet d, but not so that the Sale shall be Injured, through 
lots six (6) and seven (7), In section twenty-two (22), of township 
twenty-one (21) north, of range elehteen (18) east, on the east side 
of the Fox river: also the privilege of excavating a ditch along the 
south or east side of said cmbankment not exceeding three feet in 
width and upon the south or east side of the said survey and stakes 
us set by suld e Heine er. 


And these defendants deny each and every allegation contained 
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in said complaint in folios 61 and 62 thereof, in the words follow- 
ing, viz: “ That during all the time since the building of said dam 
in IS51 the State of Wisconsin, the Fox and Wisconsin Improve- 
ment Company, its trustees under said trust deed, and this plainti? 
have notoriously, openly, and in the most public hbadiher, amd to 
the knowledge of all riparian owners on said river claimed, exer- 
cised, and proclaimed dominion and control over and title to and 
ownership of all the hydraulic power or water power furnished by 
said dam and by all other dams on said river built and maintained 
by them from time to time and all the time as each has been succes- 
sively the owner and holder of the franchises granted to improve 
the said lox ana Wisconsin rivers, ana which dominion, control, 
and claim of title and ownership have heretofore been acquiesced 
in and not questioned nor interfered with by the defendants or any 
of the persons through whom they or either of them claim title to 
the lands bordering on said river until the commencement of their 
canal, hereinafter described, about five vears ago.” 
17 And these defendants further state that ‘they have no 
knowledge or information suflicient to form a belief as to 
whether the following allegation in said complaint is true or not, 
viz: * That the moneys expended by the State and Fox and Wis- 
consin Improvement Company and its trustees and this plaintiff 
were © X pe nded by them during their re Spee ‘tive ownerships of said 
works of improvement upon the faith of their ownership of such 
hydraulie power. 

And these defendants, further answering said complaint, state 
that the said defendant, Kaukauna Water Power Company, has 
opened said embankment mentioned in the complaint at about the 
point stated and put into its said canal, which there opens into the 
said lox river, substantial bulk-heads and lhead-gates of suftlicient 
height, depth, and strength to retain the water of said pond in its 
banks and embankments as constructed by the said plaintill and its 
grantors and grantees, and through which to draw (subject to all 
rights or wants for purposes of navigation) the one-lalf of the water 
raised or retained by said dam, whiel: said one-half of the water of 
sald Fox river the said Kaukauna Water Power Company claims 
the right to thus draw and so use by virtue of its said ownership of 
the south or southerly shore of sald river at, above, und below the 
point of abuttal of the south or southerly end of said dam upon the 
shore, and that none of these defendants have ever taken or drawn 
through or into said canal of the sard Kaukauna Water Power Com- 
pany more than one-half of the water of said river, and have never 
and do not now claim the right so to do, and these defendants do 
claim the right to prevent said plaintiff from closing the said canal 
of said Kaukauna Water Power Company or restoring the said 
embankment or river bank across or in front of the mouth of the 
sume or in any way interfering therewith to the prevention of de- 
fendants from taking water through the same to the extent above 
in this answer claimed, so long as these defendants maintain in 
vood condition and repair said bulk-beads, head-gates, and cmbank- 
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ment te the full height of said Government dam, and so long as 
these defendants take no more water from said pond than belongs 
tothem as aforesaid. 


And these defendants deny that either the plaintiff, the Fox and , 


Wisconsin Improvement Company, or the State of Wisconsin ever 
had or owned any water, right to water, or water power (except for 
the purpose of navigation) upon or along said Fox river, except as 
riparian owners; and these defendants, upon information and be- 
lief, state that the State of Wisconsin never had authority under its 
constitution to acquire, by purchase, condemnation, or otherwise, or 
Lo accept or receive title to wny land or water or water power along 
or upon said lox river, except for the purposes of navigation, and 
that it never had any right, power, or authority to take or condemn 
private property for the purpose of milling or manufacturing ofany 
kind or forthe purpose of transfer or sale or lease thereof to others 
for any purpose other than navigation. é 


And these defendants, further answering, state that the dam 
which now raises the water of said Fox river for the filling of said 
Government canal,in the said complaint mentioned, is not the same 
dam which was built by the board of public works and in saic com- 
plaint referred to; that after the United States became the owner 
of said canal and water-way, and in about the year 157-4, the United 
States abandoned said old dam and built a new one, the northerly 
end of which abuts on landin said section 24 and about ninety (90) 
feet down stream or easterly from the point where the said old dam 
abutted on the shore, and the southerly end of which new dam abuts 
on said lot five (5), section twenty-two, about sixty (60) feet down 
stream ana easterly from where the said old dam abutted, the south- 
erly half of which said new dam and which point of abuttal is upon 
land which prior to and at the time of the commencement of this 
sult belonged to and was in HOSSCSSION of and. still belongs to and 
is in the possession of the defendant, The Kaukauna Water Power 
Company, its title thereto being in fee and derived from and through 
the said Samuel Beardsley, as hereinbefore and in said complaint 
alleged; that after the building of said new dam by the United 
Siates as aforesaid it (thesaid United States) constructed and extended 
the said embankment along the southerly shore of said Fox river, 
on said lot 5, from the said old dam down stream to and joined and 
terminated the same upon its said new dam, as the same is now in 
use; and these defendants state, upon information and_ belief, that 
neither the United States or any other party ever by purchase, con- 
demnation, dedication, or in any other way acquired of or from the 
owner of said lot five the right to so construct or abut said new dam 
upon said lot five, or to so lengthen or construct said new part of 
sald embankment thereupon, but that, on the contrary thereof, the 
United States, by its oflicers and agents, placed the southerly half 
of and the southerly abuttal of said new dam and said mew part of 
said embankment upon said lot five without the knowledge 
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1S or consent of the owner of that part of said lot five upon which 
said new dam and embankment were so constructed as afore- 
said. 
ALFRED L. CARY, 
Attorney for said Defendants, Naukauna Water Power 
Company, Bradner Smith & Company, Milwaukee, 
Lake Shore and Western Railway Company, 
and Badger Paper Company. 
DAVID S. ORDWAY, 
Of Counsel. 


SrTaTE OF WISCONSIN, | 
County of Milwaukee, | 


4 Ss S = 


Joseph Vilas, being duly sworn, says he is the president and an 
oflicer of the defendant, Kaukauna Water Power Company ; that he 
has read the above and foregoing answer and knews its contents, 
and that the same is true except as to those matters stated on in- 
formation and belief, and as to those matters he believes it to be 
true. 


Subseribed and sworn to before me this — day of February, A. D. 
1SS6. 


Exumir No. 1. 


This indenture, made this eighteenth day of September, in the vear 
of our Lord one thousand eight hundred and seventy-two, be- 
tween the Green Bay and Mississippi Canal Company, a corpora- 
tion existing under the laws of the State of Wiscousin, of the first 
part, and the United States of America, of the second part. 


Whereas, in and by an act of Congress entitled “An act for the 
Improvement of water communication between the Mississippi river 
and Lake Michigan, by the Wisconsin and Fox rivers,” approved 
July 7th, S70, to which reference is here made, the Secretary of War 
Was authorized to ascertain, at any time he should deem proper 
within three years from the passage of said act, the sum which ought 
In justice to be paid to the Green Bay and Mississippi Canal Com- 
pany, a corporation existing under the laws of Wisconsin, as an 
equivalent for the transfer of all and singular its property and rights 
of property in and te the line of water communication between the 
Wisconsin river aforesaid and the mouth of Fox river, including its 
locks, dams, canals, and franchises, or so much of them as should in 
the judgment of said Seeretary be made, and to that end he was 
authorized to join with said company in appointing a board of dis- 
Interested and impartial arbitrators, one of whom should be selected 
by the Secretary aforesaid, another by said company, and the third 
hy the two arbitrators so selected : and 

Whereas a board ofarbitrators, duly constituted and acting under 
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and pursuant to said act of Congress, did duly find and report to 
the said Secretary of War, by their report in writing, bearing date on 
the fifteenth day of November, eighteen hundred and seventy-one, 
that the sum which in justice ought to be paid to said company as 
an equivalent for the transfer of all and singular its property and 
rights of property in and to the line of water communication afore- 
said, including its locks, dams, canals, and franchises, was the sum 
of three hundred and twenty-five thousand doHars, and did further 
find and report that whereas, under the act of Congress aforesaid, the 
Secretary of War might in his judgment decide that the personal 
propeity of the said company might ot be needed, and that a part 
of the franchises of said company, viz.. the water powers erected by 
the dams and by the use of the surplus waters not required for pur- 


poses of navigation, might not be needed, the value of such personal 


property was the sum of forty thousand dollars, and the value of 
such water power and lots necessary to the enjoyment of the same, 

subject to all rights to use the waters for purposes of naviga- 
19) tion, as the same is reserved in all leases made by said com- 

pany,and subject also to all leases, grants, and assignments 
made by said company, was the sum of one hundred and forty thou- 
sand dollars, which said sum was to be deducted from the said sum 
of three hundred and twenty-five thousand dollars in case the said 
Secretary or Congress should determine that said water powers were 
not needed for public use, and which said sum of forty thousand 
dollars should also be dedueted from said sum of three hundred 
and twenty-five thousand dollars in ease said Secretary or Congress 
should determine that the said personal property was not needed for 
public use; and 

Whicreas the said the Secretary of War did, pursuant to said act 
of Congress, duly make his report in writing to Congress, bearing 
date on the Sth day of March, A. D. 1872, wherein and whereby he 
did, among other things, report in substance as follows, to wit: 

The secretary is of opinion that the personal property appraised 
by said arbitrators at forty thousand dollars is not needed tor publie 
use, 

[fe is further of opinion that the franchises of said corporation that 
are appraised by said arbitrators at thesum of one hundred and forty 
thousand dollars are not required for the purposes of navigation, 
and are therefore not needed. Deducting the above valuation of prop- 
erty, franchises, &e., which, inthe opinion of the Secretary, are not 
“needed” within the meaning of that word as used in said act, the 
valuations of the remaining property, franchises, &e., as found by 
said arbitrators, is one hundred and forty-five thousand dollars. The 
Secretary reports to Congress that all the property, franchises, &e., so 
valued at one hundred and forty-five thousand dollars are needed for 
purposes of navigation, and that said amount of one hundred and 
forty-five thousand dollars is the sum which, in his opinion, ought in 
Justice to be paid to such corporation as an equivalent for the trans- 
fer to the United States of said property, franchises, &ec., so needed ; 
and 

Whereas, under and by an act of Congress entitled “An act mak- 
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ing appropriations for the repair, preservation, and completion of 
certain public works on rivers and harbors, and for other purposes,” 
approved the 10th* day of June,* A. D. 1872, Congress, at its then 
present session, did duly elect to take such property by making an 
uppropriation to pay the amount awerded in the following language, 
to wit: “ For payment to the Green Bay and Mississippi Canal Com- 
pany for so much of all and singular its property and rights of prop- 
erty in and to the line of water communnication between the Wis- 
cousin river and the mouth of Fox river, including its locks, dams, 
canals, and franchises, as were, under the act of Congress for the 
lmprovement of water communication between the Mississippi river 
and Lake ‘ Michigan,’ by the Wisconsin and Fox rivers, approved 
July seventh, eighteen hundred and seventy, reported by the Seere- 
tary of War to be needed, in his communication to the House of 
Representatives dated March eighth, eighteen hundred and seventy- 
two, one hundred and forty-five thousand dollars :” 

Now, therefore, this indenture witnesseth: That in consideration of 
the premises and fully to comply with the requirements of the said 
act of Congress, approved July seventh, eighteen hundred and 
seventy, and to accomplish the intents and purposes thereof, and in 
consideration of the sum of one hundred and forty-five thousand 
dollars paid by the United States of America, the said party of the 
second part, the receipt whereof is hereby acknowledged, the Green 
Bay and Mississippi Canal Company, the said party of the first part, 
hath granted, bargained, and sold, and by these presents doth grant, 
bargain,and sell,untothe said The United States of America, the party 
of the second part, the following-described property, rights, franchises, 
&e., situate in the State of Wisconsin and described as follows, to wit: 
All and singular its property and rights of property in and to the 
line of water commmunieation between the Wisconsin river aforesaid 
and the mouth of the Fox river, including its locks, dams, canals, 
and franchises, saving and excepting therefrom and reserving to the 
said party of the first part the following-deseribed property, rights, 
and portion of franchises, which, in the opinion of the Secretary of 
War and of Congress, are not needed for publie use, to wit: 

lirst. All of the personal property of the said company, and par- 
ticularly all of suci: property described in the list or schedule at- 
tached to the report of said arbitrators, and now on file in the office 
of the Secretary of War, to which reference is here made, whether 
or not such property be appurtenant to said line of water communti- 
cation. 

Second. Also all that part of the franchise of said company, viz., 
the water powers created by the dams and by the use of the sur- 
plus waters not required for the purpose of navigation, with the 

rights of protection and preservation appurtenant thereto, and 
20 the lots, pieces, or parcels of land hecessary to the enjoyment 
of the same and those aequired with reference? to the sa'ne, 
all subject to the right to use the water for all purposes of navi- 


*( The words © 10th ’ and © dune’ appear on the record ino pencil, apparently in- 
SDR 


serted after instrument was recorded, —Rewister 
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gation, as the same is reserved in lease heretofore made by said com- 
pany, a blank form of which, attached to the said report of said arbi- 
trators, is now on file in the oflice of the Secretary of War, and to 
which reference is here made, and subject also to all leases, grants, and 
assignment made by said company, the said leases, &e., being also re- 
served therefrom, together with all and singular the hereditaments 
and appurtenances unto the above granted and described property, 
rights,and franciiises, not so saved, excepted, or reserved, belonging or 
in anywise appertaining, and all the estate, right, title, interest, claim, 
or demand whatsoever of the said party of the first part, cither in law 
or equity, either in possession or expectancy, of, in, and to the above- 
granted property, rights, and franchises, not so saved, excepted, or 
reserved, and their hereditaments and appurtenances: 

To have and to hold the above granted and described property, 
rights, and franchises not saved, excepted, or reserved as aforesaid 
and every part and parcel thereof, together with the hereditaments 
and appurtenances thereunto belonging, unto the said The United 
States of America, party to [of] second part, its suecessors and assigns, 
forever. 

in witness whereof the party of the first part hath hereunto 
caused its corporate seal to be atlixed and _ these presents to be sub- 
scribed by its president and attested by its assistant secretary pro 
tempore on the day of the date of these presents. 

[Corporate Seal of G. B. and Miss. Canal Co. ] 
SAMUEL MARSITI, 


President of the Green Bay and Mississippi Canal Company. 
Attest: HENRY C. BLAKE, 


Assistant Secre larry pro tempore of Green Bay and 
Mississippi Canal Co. 


State OF New York, ) 
( iti and ¢ ounty of New York, : 


On this eighteenth day of September, A. D. 1872, before me, the 
undersigned, a commissioner in and for the State of New York, re- 
siding In the city and county of New York, duly appointed by the 
Governor, and under the laws of the State of Wisconsin, to take 
acknowledgment and proof of deeds and to administer oaths, ete., 
to be recorded or used in the said State of Wiseonsin, personally 
came Samuel Marsh, whom I know to be the person deseribed in 
and who exeeuted the within deed of conveyance as president of the 
Green Bay and Mississippi Canal Company, and whom I know to 
be such president, who, being by me duly sworn, did then and there 
depose and say that he resides in said State of New York ; that he 
is the president of the Green Bay and Mississippi Canal Company ; 
that he signed the within deed of conveyance as such president and 
caused the common and corporate seal of said company, to him well 
known, to be ailixed thereto, by order and authority of said com- 
Panny, as the act and deed of said COMMPAny, for the uses and pur- 
poses therein mentioned. 
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In witness whereof I have hereunto set my hand and alflixed my 
seal this ISth day of September, A. D. 1872. 
|Comm. Wisconsin Seal for N. Y.] 
J. B. NONES, 
Commissioner for Wisconsin in and for New York, 
No. 91 Duane St., Cor. Broadway. 


91 STATE oF New York, | 


City and County of New York, aa ; 


On this eighteenth day of September, A. D. 1872, before me, the 
undersigned, a commissioner in and for the State of New York, re- 
siding in the city and county of New York, duly appointed by the 
Giovernor, and under the laws of the State of Wisconsin, to take the 
acknowledgment and proof of deeds and to administer oaths, &e., to 
be recorded or used in the State of Wisconsin, personally came 
Ilenry C. Blake,* whom I know to be the person deseribed in and 
who attested the within deed of conveyance as assistant seeretary 
pro tempore of the Green Bay and Mississippi Canal Company, and 
whom: | knew to be such assistant seeretary pro tempore, who, being by 
me duly sworn, did then and there depose and say that he is the assist- 
ant secretary pro tempore of the Green Bay and Mississippi Com- 
pany; that he attested the within deed of conveyance as such assist- 
ant secretary pro tempore; that he well knows the common and cor- 
porate seal of said company, and that the one to said deed atlixed 1s 
such common and corporate seal; that he so attested said deed as 
the act and deed of such COM pany an by order and authority of 
said company for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and allixed 
my seal this eighteenth day of September, A. D. 1872. 

fComm. Wisconsin Seal for N. Y.] 
J. B. NONES, 
Commissioner for Wisconsin in and for New York, 
No. 91 Ducane St.. Cor. Broadway. 


22 [ ndorsed:] In cireuit court, Outagamie county, Wiscon- 

sin. The Green Bay and Mississippi Canal Company, plain- 
tiff, against Kaukauna Water Power Company, Bradner, Smith & 
Company, James C. Delaney, Charles D. Cased, David MeCartney, 
James Hl. Eimore, Joseph Klein, Milwaukee, Lake Shore & Western 
Railway Company, and Badger Paper Company, defendants. An- 
swer. Alfred L. Cary, attorney for said defendants, Kaukauna 
Water Power Company, Bradner, Smith & Company, Milwaukee, 
Lake Shore & Western Railway Company, and Badger Paper Com- 
pany. David S. Ordway, of counsel. Filed Feb. 20, Iss. F.C. 
Friedrichs, clerk. Filed July 22, 87. Clarence Kellogg, clerk sup, 
et Wis. 


**< Henry C. Blake” written by the register in pencil 
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23 In Circuit Court, Outagamie County. 


GreeEN Bay AND Mississtpp1 CANAL Company, Plaintiff, 
vs. 
KAUKAUNA Water Power Company et al., Defendants. 


On reading the summons and complaint herein and the annexed 
allidavit of Moses Hooper, on motion of Moses Hooper, plaintiff's 
attorney— 

Ordered, That the summons and complaint herein be amended 
by addition of name “ b. Aymer Sands,” as trustee, as defendant 
therein; that such amendment be made by the clerk’s adding such 
name as defendant in the original summons and complaint on file 
in red ink and referring in margin to this order. 

March 11, 15586. 

by the court: 

GO. H. MYERS, Judge. 


24 [ Endorsed :] Out. Co. circuit. G. B. & M. Canal Co. vs. Kk. 

W.P. Co. etal. Order making Sands, trustee, defendant. 
Miled Mar. 11, Iss6. F.C. Friedrichs, clerk. Filed Jul. 22, ’87. 
Clarence Kellogg, clerk sup. ct Wis. Moses Llooper, plaintiff's 
attorney. 


25 Outagamie County Cireuit Court. 


G@REEN Bay AND Mississiprt CANAL Company, Plaintiff, 
vs. 


KatukKAUNA Water Power Company ef al., Defendants. 


STATE OF WISCONSIN, we 
Outagamie County, )~ 


Moses Looper, being duly sworn, on his oath deposes and says 
that he is sole attorney for plaintiff in foregoing-entitled action : 
that the summons and eomplaint therein was served more than 
twenty iF avs ago on all of the defendants except Charles D. Cased: 
that said Cased has, as he is informed and believes, disposed of all 
his interest In the property in dispute and is no longer a ots 
Interested therein in any way, which is the reason why service has 
not been made _ him, f° 

That one b. . Lymer Sands Is a prope r party to sald action: that 
he is trustee neened In ak trust deed mi: ide Upon the prope rly in dis- 
pute by the principal det ndant, The Kaukauna Water Power Com- 
pany, to secure the payment of certain mortgage bonds issued by 
said Kaukauna Water P ower Company. 

Phat all of the defendants herein who have appeared have 
appeared and answered by A. L. © of Milwaukee, as their attor- 


ary, 
ney; that said Cary has consented by telegraph that said Sands be 


made party defendant herein by amendment of summons and 
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complaint, by telegraph, in these words: “I will consent that 
you make Sands a party, but must get his authority before | 
appear. (S’g.) A. L. Cary.” 


t> 
CS 


MOSES HOOPER. 


Subscribed and sworn to before me this 11th day of March, 1586. 
li. G. FREEMAN, 
Notary Public. 


{Endorsed :} Filed Mar. 11,1886. F.C. Friedrichs, clerk. Filed 


Jul, 22,87. Clarence Kellogg, clerk sup. ¢’t Wis. 


27 In the Cireuit Court, Outagamie County. 
GkEEN Bay AND Misstssipr1 CANAL Company, Plaintill, ) 
Us. 
KAUKAUNA Water Power Company etal. and B. AYMer SANDs, | 
as ‘Trustee, Defendants. J 


Sraré OF Wisconstn. | si 
Oulagamie County, J * 


Moses Ilooper, being duly sworn, says that he is sole attorney for 
the plaintiff above named, and makes this aflidavit on its behalf; 
that the above-entitled action has been commenced and is now pend- 
ing: that a summons has been issued therein which is now on file 
in said court; that the plaintiff's complaint herein is duly verified 
and has been filed with the clerk of the circuit court of Outagamie 
county ; that a cause of action exists in favor of the said plaintill 
and against the above-named defendants, the grounds of which are 
as stated in said verified complaint; that B. Aymer Sands is named 
as trustee in a certain trust deed made by the Kaukauna Water 
Power Company, principal defendant, to secure payment of certain 
mortgage bonds of said water power company; that the relief 
sought consists wholly (so far as relates to said Sands) in excluding 
him as such trustee from any Interest In certain hydraulic power 


specified in complaint by -—— in Outagamie county, Wiseonsin:; that 
said trust deed included said water power and purports to 
25 subject same to payment of said bonds; that said plaintiff is 


unable, with due diligence, to make service of the summons 
ln said action upon the said defendant Sands; that the said defend- 
ant Sands cannot be found within the State of Wisconsin, although 
diligent effort to find him and serve upon him the said summons 
has been made; that said mortgage bonds are made payable at the 
oflice of Samucl S. Sands & Co., New York city; that the said de- 
fendants post-oflice address is New York city, as nearly as defendant 
can ascertain, but the street and number deponent cannot ascer- 
tuin, and said defendant's residence is in the city of New York, as de- 
ponent is informed by A. L. Cary, attorney for principal defendant, 
who resides at Milwaukee, Wisconsin. 

MOSES HOOPER. 


a ia ae 
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Subscribed and sworn to before me this 11th day of Mareh, A. D. 


1SS6. 
Hf. G. FREEMAN, 
Notary Public, Out. Co., Wis. 


[indorsed :] Cireuit court, Outagamie county. Green Bay & 
Miss. Canal Co. vs. Kaukauna Water Power Co, et al. Affidavit 
for publication and order. Iiled Mar. 11, 1886. I. C. Friedrichs, 
clerk. Filed Jul. 22, 87. Clarence Kellogg, clerk sup. ct Wis. 


29 Circuit Court, Outagamie County. 
Green Bay & Mississipret CANAL Company, Plaintiff, ) 
against 
KAUKAUNA Water Power Company et al. and B. AymMren SANbs, 
as Trustee, Defendants. 


See eee eee 


Upon the complaint herein, duly verified and filed, and upon the 
aflidavit of Moses Hooper, sole attorney so/e altorney for the plain- 
tiff, also hereto attached, ordered, on motion of Moses Iooper, at- 
torney for the plaintiff, that the service of the summmons herein 
herein be made upon the defendant, B. Avmer Sands, as trustee, by 
its publication in the Appleton Post, a weekly newspaper printed 
and published in) Appleton, Outagamie county, Wisconsin, which 
paper Is hereby d/signated as most likely to give notice to the de- 
fondant, to be served once in each week for six successive weeks, 
and that on or before the day of the first publication thereof the 
plaimtul deposit in the post office, In the eity of Appleton, In satel 
county, a copy of the surrmons, together with a copy of the com- 
plaint, securely inclosed in an envelope, with the postage thereon 
duly paid, addressed to the defendant, b. Avmer —,in care of Samuel 
S. Sands & Co., at lis post office In New York eity, New York, or in 
licu thereof that such service be made by personal service of said 
summons and complaint upon said B. Aymer Sands out of the State 
of Wisconsin. 

New York city, New York, March 11, 1886. 


By the court: 
GhO. Th. MEYERS, Judge. 


0) [ Endorsed :] Out. Co. eir, eourt. G. B. & M. Canal Co. 

vs. Kaukauna Water Power Co. Order pub. summons on 5. 
Avinas Sands. Piled Mar. 11, 1Ss6. 0 PLC. Friedrichs, clerk. Tiled 
Jul. 22, sv. Clarence Kellogg, clerk sup. e’t Wis. Moses Looper, 
plaimtiils attorney, 
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o In Cireuit Court, Outagamie County. 


Green Bay & Mussissippr CANAL CoMPANY 
against 
The Kaukauna Water Power Comrany ef al. 


Findings of Iuet. 


Plaintiffs proposed findings of fact rejected by the circuit Juadge— 

That the dam involved in this case reaches from lot five (5), see- 
tion twenty-two (22), south of the river, to section twenty-four (24), 
north of the river, at the head of Kaukauna rapids. 

That same, with eanal and locks leading from same on the north 
side of the river, are part of the line of improvement known as the 
Fox and Wisconsin improvement; that the land grant specified in 


the act of Congress approved August Sth, 1546, and accepted by the 
State of Wisconsin, was made to secure such improvement. 
2. 


That the said dam was located by the State of Wiseonsin by its 
board of public works about the year 1849, and the building of the 
same was contracted for by Morgan L. Martin pursuant to chapter 
179 of the Laws of 185], and was partially built by Martin, and was 
completed by the Fox and Wisconsin Improvement Company in 
the years 1S53-"4-"5, and has ever since been continuously main- 
tained and keptin repair by said company and its successors in title, 
the plaintil and the United States, until the year 1876, when asub- 
stitute for the same was built as hereinafter specified. 


2 
wv. 


2 That on the 6th day of July, 1855, the State of Wisconsin, 

having found itself unable to fully complete said) works of 
Iniprovement, and having become largely indebted for money ex- 
pended upon thesame, inclading said dam and locks hereinbefore men- 
tioned,and being involved in numerous unfulfilled contracts, includ- 
Ing the contract for building this dam, payments on which it could 
not make from funds derived from said land grants or any other 
funds or property applicable thereto, the said State incorporated the 
lox & Wisconsin Improvement Company for the purpose of com- 
pleting such improvement and relieving the State of its indebted- 
ness on account of the work theretofore done on the same and from 
liability on contracts not then secured. For such purposes the State 
of Wisconsin granted to the Fox and Wisconsin Improvement Com- 
pany the works of Improvement heretofore mentioned, tovether with 
all and singular the rights of way, dam, locks, canals, water power, 
and other appurtenances of said works as fully as the State then 
held the same, including this dam and water power, as fully as sueh 
State could grant the same, and imposed on said company the duty 
of completing such improvement. 
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4. 


That pursuant to said chapter 98 of the Laws of 1855 said Fox 

& Wisconsin Improvement Company, in 1855, completed the build- 

ing of said dam located as hereinbefore stated, and proceeding 

Oo to the completion of the works of improvement as then con- 

templated and as enlarged by chapter 95 of the Laws of 18535 

and chapter 11 of the Laws of 1856, and to that end expended a large 

amount of money upon such works, and on account of the so-called 

State indebtedness of the State of Wisconsin, several hundred thou- 
sand dollars. 


oo, 


That said dam furnished from the mill pond sustained by the 
same a large and very valuable hydraulic power, which is one of 
the powers mentioned in the actof the State of Wisconsin approved 
August 5, IS48; also mentioned in section 2 of the act of the State 
of Wisconsin — July 6th, 1853. 

6. 

That the said Fox & Wisconsin Improvement Company bought 
lands adjacent to the said canal for the purpose of rendering the 
hydraulic power furnished by said dam available, which lands so 
bought were sutlicient to enable said company and its grantees to 
make use of all the power furnished by said dam. 


That thereafter the State of Wisconsin, by an aet approved Octo- 
ber 3d, 1806, required the said Fox and Wisconsin Improvement 
Company to make a deed of trust as therein provided ; thatsaid lox 
and Wisconsin Improvement Company aceepted and ratified the 
same and made its deed pursuant thereto on the first day of Decem- 

ber, 1856, Such deed provided for the issuing of the bonds 
Od of said company to the amount of one million five hundred 
thousand dollars (81,500,000), the proceeds of which should 
be expended tor the purposes specitied in said act of October 3d, 
LSo. 
S. 

That in September, 1865, the said Fox & Wisconsin Improvement 
Company had proceeded to the enlargement of said canal, according 
to the plan adopted by chapter 289 of the Laws of 1861, and sold 
and issued nearly all of its bonds seeured by said deed, and the inter- 
est had become due and payable upon the same and had not been 
paid, and the indebtedness of the State so secured by said trust deed 
had not all been paid: that thereupon the trustees of the estate 
eranted by said trust deed proceeded Lo foreclose the same and CAaUSe 
such property to be sold; that on such sale this plaintilf beeame 
seized in tec of all the works of improvement known as the Fox & 
Wisconsin improvement, together with all and singular the rights 
of way, dams, locks, canals, and other appurtenances, together with 
the lands and water powers of said Fox & Wisconsin Improvement 
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Company, including said dam iu town. 21, range 18, and all its title 
to the water power furnished thereby and all mill lots connected 
therewith; that the consideration of the sale to the plaintiff wes the 
sum of S191 ,000, which sum was applied to the payment of the State 
indebtedness incurred on account of such improvement, and the 

sum of 843,971.15, adjudged by the court, on such foreclosure, 
oo neeessary to complete the improvement of said Fox and Wis- 

consin rivers, according to chapter 209 of the Laws of 1S61. 


. 


That upon such sale this plaintiff, pursuant to chapter 289 of the 
Laws of ISG], accepted and went Into possession of the rights, powers, 
privileges, franchises, capacities, immunities, exemptions, and bur- 
dens granted by, conferred under, or imposed by said acts and acts 
amendatory thereto, and received the rights, franchises, and prop- 
erty theretofore granted by the State of Wisconsin to the said lox 
and Wisconsin Improvement Company, including said dam, canal, 
and all its right and title to said water power connected therewith. 


10. 


That this plaintiff continued to keep in repair said dam and main- 
tain the same and the said works of the Fox and Wisconsin Improve- 
ment Company until the same was transfer-ed to [by] this plainull 
to the United States, pursuant toan act of Congress approved July 7th, 
1870, and acts of the State of Wisconsin approved March 23d, 1871. 


11. 


That pursuant to such act of Congress a board of arbitrators se- 
lected and determined the actual value of the property and rights of 
property of this plaintiff to said line of water communication to be 
one million forty-eight thousand and seventy dollars (81,048,070), 

and that the amount of money realized from the sale of the 
ob lands, and to be deducted therefrom, amounted to sever hun- 

dred and twenty-three thousand and seventy (8725,070), leav- 
Ing a balance of three hundred and twenty-five thousand dollars 
($525,000) to be paid to this plaintill for all such properiy, unless in 
the opinion of the Secretary of War some of the same might not be 
needed for publie use. Such board also appraised the value of the 
water powers and lots necessary to the enjoyment of the same, sub- 
ject to the right to use the water for the purposes of navigation, at 
one hundred and forty thousand dollars (81-40,000), which valuation 
and appraisal included the water power funished by said dam in 
town. 21, range 1S; and said board valued the personal property of 
the plaintiff at forty thousand dollars (840,000). 

}2. 

That the Seeretary of War reported to Congress that in his opin- 

lon the water powers and lots necessary to the enjoyment of the 


same, subject to all the rights to use the water for the purposes of 


J—7U1 


*) 
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navigation, and the personal property of said company were not 
needed by the United States; that thereupon Congress made an aps 
propriation, by an act approved January LOth, 1872, for the purchase 
of all the property of this plaintiff, except said water power, lots, and 
personal property, for the sum of one hundred and forty-five thou- 
sand dollars (8145,000), which sum was paid to this plaintiff on or 
about the 18th day of September, 1872; whereupon this plaintiffcon- 
veyed to the United States certain of its franchises and prop- 
ay erty, as appears by this deed, a copy of which is made a part 
of this answer of the defendants herein. 


15. 


That lot No. (5) five, where it abuts on the Fox river, and lots No. 
six (6) and seven (7), im-ediately above the same,on the Fox river 
and south of said river, in their natural condition were low 
and searcely raised above the surface of the water in said river 
at its natural stage, and in order to maintain a useful stage or head 
of water in said pond forthe purpose of navigation and hydraulic 
power it was necessary to build and is neeessary to keep and main- 
tain along and on said lots where they abut on the river above said 
dam, and as a continuation and part of said dam, an embankment 
of the height of about ten feet and of a thickness and strength sut- 
ficient to hold the water of said pond at about the deph of ten feet. 


14. 


That in the vear 1854 one John I[unt, then the owner in fee 
simple of lots No-. six (6)and seven (7), made a grant tothe Fox and 
Wisconsin Linprovement Company and to its successors and assigns 
of the right to erect and forever maintain over and oi satd lots six 
(6) and seven (7) an embankment of sufficient height and width to 
hold the water in said mill pond, and also to excavate a ditch or 
drain on the land side of such embankment, which deed was re- 
corded while suid Hunt was the owner in fee of said lots; that 

under and by virtue of such grant the Fox and Wisconsin 
35 liiprovement Company did build such embankment and dig 

such diteh in the vear IS54, and that the same has been 
maintained and repaired froin that time until the present time by 
the Fox and Wisconsin Improvement Company and this plaintul 
as its grantees, and the United States as the grantee of this 
plaintiff, until the same was cut and broken by the defendant. 


lo. 


Thatan building and maintatning said dam and embankment on 
the south side of sala river the box and Wisconsin Improvement 
Company expended a lat money: that the plamtil, as 


4 large amount of money im maintain 


Fe AMOUnL oO 
Its erantee, also expended 

7 ceplug the same mn repair, and that the Government of 
the United States has expended a large amount of Honey also mn 
keeping the same in repair. 
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16. 


That the canal of the Kaukauna Water Power Company herein- 
after mentioned was commenced under the authority of and title of 
the Kaukauna Improvement Company ; that immediately on the 
commencement of said canal this plaintiff gave notice in writing 
to the Kaukauna Improvement Company, under whose authority 
and title the Kaukauna Water Power Company claims the right of 
maintaining said canal, of the plaintiffs claim to the hydraulic 
power furnished by said dam, and to thesaid dam and appurtenant 
embankment, and that this plaintiff would resist the breaking and 

the drawing of water from said mill pond by said Kaukauna 
oo Improvement Company, which company claimed the right 
to break said banks and to draw said water from said mill 
pond. 
17. 

That the defendant, the Kaukauna Water Power Company, owns 
that part of lots five (5), six (6), and seven (7), In section twenty-two 
(22), south of the Fox river, which border on said Fox river, sub- 
ject only to such rights as this plaintiff and the United States have 
acquired therein through the legislation of the State, and the build- 
ing and maintenance of said dam and said embankment, and 
through the said deed made by IHunt. 


1S. 


That the Kaukauna Water Power Company, claiming. title 
threngh and under said Kaukauna Improvement Company, has 
broken the bank maintaining said mill pond, upon lot six (6), and 
has drawn and is drawing for the use of its tenants water from 
said mill pond through the breach in said embankment, and claims 
the right to — through the same one-half of the tlow of the Fox 
river, subject only to the rights of navigation, and pass the same 
around the south end of said dam and return the same to the Fox 
river below said dam; that in building and opening said breach 
the Kaukauna Water Power — has broken, torn away, and removed 
the embankment and drain built and dug and maintained as afore- 
sald by this plaintill and its grantors upon, along, and on said lot 
six (6) for the space of about two hundred feet. 


1%). 


40 That the defendants, other than the Kaukauna Water 

Power Company, are tenants of said water power company, 
and claim the right to use the water from the said canal of the Kau- 
kauna Water Power Company under its authority. 


20). 


The United States, having taken title to the improvement, built 
anew dam below the old one, abont forty-tive (45) feet on the south 
side of the river and about cighty (SOQ) feet on the north side of the 
river. This new dam is about the same heighth and flowage as the 
old one, and has been continually maintained by the United States 
since IS76. 


ee ee 
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21. 

That the flowage of this dam and of the old dam built by the Fox 
and Wiseonsin Improvement Company extended up Fox river for 
about two miles; that the right of flowage of the said dam has been 
secured and damages caused by the same have been paid by the 
Fox and Wisconsin Improvement Company and the Green Bay 
and Mississippi Canal Company. 


99 


That in 1859 the engineers in charge of the Fox and Wisconsin 
Improvement Company surveyed and made maps of the lands 
claimed by the company in connection with the dams and ponds 
raised and maintained by the company and ran a blue line on the 
maps showing the outer boundaries of the lands claimed by the 

company for the use of the improvement. These maps have 
4] dots by which the blue line can be located, but no evidence 

Was given asto the erection of any landmarks on the ground 
that then marked the boundaries to which the company elaimed. 
These maps are kept in the office of the company. At the dam in 
question the blue line extends from the west line of lot seven (7) to 
about four hundred feet below the dam landing, on the south side. 
The line runs about two rods from the river bank until it gets to 
within three or four hundred feet of the dam; it then turns to the 
south until where it arrives just south of the dam landing it 1s 
nearly two hundred feet from the shore line. It then turns. to the 
north, and strikes the river about four hundred feet below the dam. 


>> 
23. 


lor upwards of thirty vears last past the State and the companies 
that have owned the Improvement and the United States have used 
the south bank of the Fox river without question for landing mate- 
rials for building and repairing the dams and for other purposes 
connected therewith. These repairs have been made as required, 
and much of the time yearly, at least. 


24. 


That the entire land grants made by the United States for said 
Improvement and all the revenue derived from the same and the 
Water powers created by the dams forming said improvement have 
not been sufficient to build and maintain the Improvement accord- 
Ing to the specilications provided by statute. 
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THE GREEN BAY & MISSISSIPPI CANAL CO. ay 
Io Circuit Court, Outagamie County. 


Green Bay & Muossissiprr Canan Company, Plaintill, 
Us. 


KAUKAUNA Water Power Company ef al., Defendants. 
Defe ndants’ Proposed bindings of haet Rejected by the Civeuil Judge. 


This action being at issue, and having on the 14th day of July, 
ISS6, in pursuance of a stipulation between the parties, come on to 
be tried by the court, and the testimony being all in, and the case 
having been argued by counsel for the respective parties, and being 
now fully considered, I find the following facts aside from those 
Which are undisputed : 

Ist. That none of the lands granted by Congress to aid in the 
improvement of the Fox & Wisconsin rivers Were situated or lo- 
cated in either of lots five (5), six (6), or seven (7), In section twenty- 
two (22), south of the Fox river, in township twenty-one (21) north, 
of range eighteen (1S) east, or in section twenty-four (24), on the 
norih side of said river, in said township and range, and that none 
of said granted lands bordered upon or touched said Fox river in 
township twenty-one (21), range eighteen (18) east, and that the 
State of Wisconsin did not on the Sth day of Angust, 1S4S, or at 
any time after that, own or have title to any land on the south side 
of said Fox river lying or being in said lots five (5), six (6), or 
seveven (7), In said section twenty-two (22), and that the State of 

Wisconsin did not on the Sth day of August, 1545, or there- 
4-4 after, have title to or own any land on the north side of said 
Fox river lying or being in said section twenty-four (2-4). 
2nd. That the State of Wisconsin did not by an act entitled “An 
act to provide forthe improvementof the Fox and Wisconsin rivers 
and connecting the same by a eanal.” approved August Sth, ISS, 
appropriate to its own use, or to the use of Its suecessors or ASSIS, 
all the water power of said Fox river which should thereafter be 
made available by a dam ereeted in the business of improveing said 
river, and that appropriation was not necessary to secure the im- 
provement of said Fox and Wisconsin rivers, or to prevent the ap- 
plication of the proceeds of the public lands granted, as stated in said 
complaint, from being expended upon dams which should furnish 
hydraulic powers to private parties, owners of the lands bordering 
on the banks of said Fox river. 

ord. That by the grant or transfer made by the State of Wiseon- 
sin to the Fox & Wisconsin Improvement Company, mentioned in 
sald complaint, only so much of the hydraulic power created by the 
dam built upon said Fox river in township twenty-one (21), range 
eighteen (1S) cast, passed to said Fox and Wisconsin Improvement 
Company as was owned by the State, and that none of the hydraulic 
or water powers upon or appurtenant to the south or southerly 
shore or bank of said river and furnished by said dam ever 
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45 passed to or were owned by said Fox and Wisconsin Im- 
provement Company. 

4th. That the allegations of said complaint quoted at folios 14 to 
16, inclusive, of the answer herein are not true. 

sth. That on the foreclosure sale sei out in said complaint at folios 
o1, 32, 35, and 54 neither the said committee nor said plaintiff, by 
virtue of said foreclosure or of said sale or In any way or manner, 
took or obtained title of any kind to any strips or parcels of land 
adjacent to said improvement on the south side of said Fox river 
in said lots five (5), six (6), or seven (7) other than or aside from the 
asement released by John Hunt to the said Fox & Wisconsin Im- 
provement Company and referred to in said complaint, at folio 55 
thereof, and that uecither said committee nor said plaintiff, by or 
through such foreclosure or sale or otherwise, ever took or obtained 
title to all of the water power created by or upon the line of or con- 
nected with the work of said improvement company. 

Oth. That said plaintiff never, by an agent, servant, lessee, officer, 
or other person, at any time, entered into possession of or used any 
of the water power furnished by said dam on the south or southerly 
side of said Fox river, and that none of the water power furnished 
by said dam was ever used upon said lots five (5), six (6), and seven 
(7) or upon either one of them until the same was so appropriated 
and used by the defendant, Kaukauna Water Power Company, and 

that said plaintiff has never used but a small portion of one- 
16 half of the water power created or raised by said dam for any 
purpose. 

7th. That by a deed dated September 18th, 1872, the plaintiff 
conveyed to the United States of America certain of its franchises 
and property therein mentioned, a copy of which said deed is an- 
nexed to the answer herein and marked “ Exhibit No. 1.” 

Sth. That said plaintiffis not and was not at the time of the com- 
mencement of this action or at any other time the owner of or enti- 
tled to the exclusive use or control of all the water power or 
hydraulic power created by said dam, and that the plaintiff has 
never had title to or possession of said canal, dam, or embankments 
for the purpose of using all the surplus water drawn or to be drawn 
from said pond over and above the amount hecessary for use In navi- 
vation. 

th. That said plaintiff does not and never did own or have any 
interest In as lessee or otherwise any lands or lots, vacant or other- 
wise, lying on the south or southerly bank, shore, or side of said 
lox river, and being fpart or parcel of said lots five (5), six (6), or 
seven (4), or pon which it could use on the south side of said river 
any of said water raised by said dam except the interest that it ae- 
quired under the John Hunt release mentioned in said complaint 
and hereinafter referred to, and also except the right to abut said 

dam upon the south bank of said Fox river. 
47 lth. Phat the United States, being the owner of said lot 
five (9), sold the same, September Ist, "1835, to one Garrett V. 
Denniston and gave him a certiticate of entry t! erctor, Which he 
assigned to Joshua Hatheway, Jr, who received a patent from the 
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United States for said lot; which patent is in the words and figures 
following, to wit: 


“ United States of America to Joshua Ilatheway, Jr. 
Certificate No. 304. 


To all whom these presents shall come, Greeting: 


Whereas Joshua Hatheway, Jr., assignee of Garrett V. Denniston, 
has deposited in the General Land Olfice of the United States a cer- 
tifiente of the register of the land oflice at Green Bay, whereby it 
appears that full payment has been made by said Garrett V. Den- 
nisten, according to the provisions of the act of Congress of April, 
1820, entitled ‘An act to make further provisions for the sale of publie 
lands,’ for the lot No. 5, fractional section 22, township 21 north, of 
range 1S east, in the district of lands subject lo sale at Green Bay, 
Michigan Territory, containing SI acres and vyiy aeres according to 
the official certificate of said land returns to the General Land Office 
by the surveyor general, which said certificate has been purchased 
of said Garrett V. Denniston : Now, know ve that the United States 
of America, in consideration of the premises and In conformity with 
the several acts of Congress in such case made and provided, have 
given and granted, and by these presents do give and grant, unto 
sald Joshua Ilatheway, Jr., and to lis heirs said premises above de- 

seribed : 
1S To have and to hold the same, together with all the rights 
and privileges, immunities and appurtenances, of whatever 
nature, thereunto belonging, to said Joshua Ikatheway, Jr, to his 
heirs and assigns, forever. 

In testimony whereof [, Martin Van Buren, President of the United 
States of America, have caused these letters to be made public and 
the seal of the General Land Office to be hereunto aflixed. 

Given under my hand, in the city of Washington, this 10th day 
of August, 1837, and of the Independence of the United States 62 

by the President: 

MAICPIN VAN BUREN, 
By A. VAN BUREN, Sceretury. 
J. F. WILSON, 
lecorder General Land Orifice.” 


That by warranty deed bearing date April 20th, 1856, said Joshua 
Hatheway, Jr., conveyed said lot to Samuel Beards sley, who held the 
title thereto until his death, May 7th, 1860. ILis heirs conveyed 
said lot to Stephen Frisbey October 16th, IST1, who conveyed ‘his 
title to said lot through several mean | esti } conve vances to the de- 
fendant, Kaukauna Water Power C ompany, said company acquiring 
its title on the 14th day of May, ISSO. 

Lith. Phat the U hited States of America, a “4 the owner of said 
lots six (6) and seven (7), sold the same, Sept. Ist, 1855, to one Garrett 
V. Denniston, and immediately thereafter screen the same to said 
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Denniston, and that said title to said lots afterwards passed by mean 
[mesne] conveyances from said Denniston to one John ILunt prior to 
the sixth day of October, 1854, who held the title to said lots in 
49 fee until on and after the 6th day of October, 1554, and that 
by several mean [mesne] conveyances from said Iunt the said 
title to said lots Leeame and is now vested in fee in the defendant, 
Kaukauna Water Power Company. 
12th. That the original dam across the lox river at the place in 
question was constructed by the Fox and Wisconsin Improvement 
Company, which company commenced the construction of said dam 
in the year 185-4 and completed the same and securely attached the 
south end thereof to the south bank of the river, on said lot five (5), 
in the year 1855 and a-so constructed and embankment leading 
from the south end of said dam, upstream, along the shore of said 
river on said lots five (5), six (6), and seven (7), in the year 1555, 
which embankment was about cight feet high at the dam, and that 
sald dam and embankment were constantly maintained by the lox 
and Wisconsin Improvement Company and its successor, the Green 
Bay and Mississippi Canal Company, until they were taken posses- 
sion of by the United States of America under its purchase from said 
Green Bay & Mississippi Canal Company in the year 1572, and that 
said United States maintained said dam and embankment until it 
constructed a new dam across said river below said old dam, the 
south end of which said new dam abutted upon said lot five (5) 
at a point forty feet below said old dam,and the uorth end 
oU of said new dameabutted upon the north shore of said river 
ata point about seventy feet below said old dam. Said new 
dam was completed by the United States in the year 1876, and has 
been constantly maintained by it ever since, and is abouth the same 
heighth as said old dam, and causes the water of said river to set 
back to about the same extent as did said old dam ; that the southerly 
half of said new dam and the point of abuttal of the south end thereof 
is upon land in said lot five (5), which prior to and at the time of 
the commencement of this action belonged to and was in the posses- 
sion of the defendant, Kaukauna Water Power Company, its title 
being in fee and derived from and through the said Samuel Beardsley, 
as hereinbefore found; that after the building of said new dam the 
United States constructed and extended the said embankment along 
the southerly shore of said Fox river on said lot (5), from = the said 
old dam down-stream to and joined and terminated the same upon 
its said new dam, as the same Isnow in use: that neither the United 
States nor any other party have by purchase, condemnation, dedica- 
tion, or Inany other way acquired of or from the owner of said lot five 
(2) the right to so construct and abut said new dam Upon said lot 
five (9) or to extend or maintain said new part of said embankment 
thereupon. 
loth. That no condemnation proceedings were ever instituted or 
had by the State of Wisconsin, the Fox and Wisconsin Improvement 
Company, the plaintiff, or the United States to acquire any 
oi] right, title, or interest in or to either of said lots five (o), SIX 
(4), or seven (7), or any part thereot. 
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14th. That no convevanee was ever made by said Denniston, 
Beardsley, or any other owner of said lots five (5), six (6), or seven 
(7), except John Ilunt, to the State of Wisconsin or tothe Fox & 
Wisconsin Improvement Company or to the plaintiff or to the United 
States of any right, title, or interest in or to either of said lots five 
(>), six (6), or seven (7) or any part thereof. 
loth. ‘That said Beardsley never waived condemnation or appr-isal 
of damages for his said lot five (5) or his riparian rights appurte- 
nant thereto. 
16th. Thaton the Gth day of October, 1554, said John Hunt, being 
then the owner of said lots six (6) and seven (7), exccuted and de- 
livered to the Fox and Wisconsin Improvement Company the In- 
strument set forth in defendant’s answer herein, at folios 26 and 27, 
which is the only conveyance ever given to said Fox and Wiscon- 
sin Improvement Company by said Ilunt of any interest in said lots 
six (6) and seven (7) oreither one of them. 
17th. That said plaintiil executed and delivered to the United 
States of America an indenture, dated September 18th, 1872, a copy 
of which is annexed to defendant’s answer herein as “ Exhibit 
No. 1.” 
ISth. That no dam was ever constructed across said Fox river at 
the point in question prior to the one that was constructed by the 
lox and Wisconsin Improvement Company,as above found. 
o2 ith. Phat during and since the year 1854 the Fox and 
Wisconsin Improvement Company, the plaintiff, and the 
United States have occasionally and vearly, at least, used the south 
bank of the Fox river at and in the vicinity of said dams and em- 
bankments without question for landing and hauling materials for 
building and repairing said dams and embankments and for all 
purposes connected therewith, but for no other purpose, and that 
they nor neither of them have ever used the south bank of said Fox 
river on said lots five (5), six (6), and seven (7) or either of them, 
except as hereinbefore found and stated, and that neither the Kau- 
kauna Water Power Company nor any of its said grantors have had 
any notice or knowledge of any claim of ownership on the part of 
the State of Wisconsin or said plamtitl or said Fox and Wisconsin 
liiprovement Company or the United States of, in, or to the one- 
half of the water power of said Fox river appurtenant to the south 
shore of said river until the time of the service of the notice set forth 
In said complaint in folio 65. 
20th. That the defendant, Kaukauna Water Power Company, has 
constructed a canal for hydraulic purposes about two thousand five 
hundred feet long, and extending from a point on said river on the 
south: shore thereof, above said dam, down-stream, upon lands owned 
by said defendant, Kaukauna Water Power Company ; that 
Oo the mouth of said canal, at said river, is principally upon the 
said lot six (), with a small part thereof on said lot five (5); 
that in constructing said canal said water power company cut 
through said embankment to the river on said lots five (5) and six 
(6G), and that in the construction of said canal it put therein, at a 
point near the mouth thereof, where it opens into said river, sub- 
6—701 
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stantial bulkheads and head-gates of sufficient height/, depth, and 
strength to retain the water of said river within its banks as effectu- 
ally and to the same height and extent as it was retained by the 
embankments constructed by sii plamtill anid its grantors and 
grantees; that the head-water in said canal for hydraulic purposes 
just below said head-gates is about fourteen feet, and that said head 
Increases from that point to the easterly or down-stream end of said 
canal, where it is about twenty-four feet; that the construction of 
said canal and bulkheads by said defendant, Kaukauna Water 
Power Company, cost somewhere trom S150,000.00) to S200,000,00, 
and that said Kaukauna Water Power Company has never drawn 
through suid canal to exceed one-half of the water of said river at 
this point, exclusive of that required for the purposes of naviga- 
Lion. 


Legal Conclusions. 


| tind as conclusion of law upon the faets that the plainulf Is not 
entitled to any relief herein, and judgment is therefore ordered 
dismissing the plaintiff’s complaint upon the merits, with costs. 
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the proofs show the facts to be as stated in said Sth proposed find- 
Ing. 
4. 

Plaintiff excepts to the failure of the court to find the fact num- 
bered 9 in the findings proposed by the plaintiff, for the reason that 
the proofs show the facts to be as stated in said 9th proposed find- 
ing. 
ob “i y 

Plaintiff! excepts to the failure of the court to find the fact num- 
bered 10 in the findings proposed by the plaintill, for the reason 
that the proofs show the facts to be as stated in said 10th proposed 
finding. 

és (.” 

Plaintiif! excepts to the failure of the court to find the fact num- 
bered 11 in the findings proposed by the plaintiff, for the reason 
that the proofs show the facts to be as stated in said 11th proposed 
finding. 


Plaintiff! excepts to the failure of the court to find the fact num- 
bered 12 in the findings proposed by the | rintil, for the reason 
that the proofs show the facts to be as stated in said 12th proposed 
finding. 

8. 

Plaintiff! excepts to the failure of the court to find the faet num- 
bered 13 in the findings proproposed by the plarnatill, for the reason 
that the proofs show the faets to be as stated in said 15th proposed 
finding. 

a 

Plaintiff exeepts to the failure of the court to find the faet num- 
bered 14 in the findings proposed by the plamntif, for the reason 
that the proofs show the facts to be as stated in said 14th proposed 
finding. 


sé 1 a 
Plaintiff excepts to the failure of the court to tind the fact 
oF numbered 15 in the findings proposed by the plain till, for the 


reason that the proofs show the facts to be as stated in the 
said 10th [15th] proposed finding. 
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Plaintiff excepts to the failure of the court to find the fact num- 
bered 16 in the findings proposed by the plaintill, for the reason 
that the proofs show the facts to be as stated in said 16th proposed 
finding. 

eat in 

Plaintiff? excepts to the failure of the court to find the fact num- 

bered 17 in the findings proposed by the plaintiff, for the reason 
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that the proofs show the facts to be as stated in said 17th proposed 
finding. 


L5. 


Plaintiff excepts to the failure of the court to find the fact num- 
bered 15 in the findings proposed by the plaintiff, for the reason 
that the proofs show the facts to be as stated in said 15th proposed 
finding. 


1-f. 


Plaintiff exeepts to the failure to find the faet numbered 19 in 
the findings proposed by the plaintiff, for the reason that the proofs 
show the facts to be as stated in said 1th proposed finding. 


+s ] gs 


Plaimtif! excepts to the failure of the court to find the fact num- 
bered 20 in the findings proposed by the plaintiff, for the ree- 
oS son that the proofs show the facts to be as stated in said 20th 
proposed finding. 
wy 
Plaintiff excepts to the failure of the eourt to tind the fact num- 
bered Zl in the findings proposed by the plaimtitl, for the reason 
that the proofs show the facts to be as stated in said 2Ist proposed 
finding. 
oY hy 
Plaintil excepts to the tailure of the court to tind the fact num- 
bered 22 in the findings proposed by the pl 
that the proofs show the facts to be as stated in said 22nd proposed 
findings. 
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Plaintiff excepts to that part of the findings of fact contained in 
the following words: “But no evidence is given as to the erection 
of any landmarks on the ground that then marked the boundary 
to which the company claimed,” because such is not the fact and is 
contrary to the proofs. 


see “y» >?) 
93. 


Plaintiff excepts to that part of the findings of fact contained in 
the following words: “There is no proof that land-owners on the 
river, or the general public, knew anything about these maps, or 
that the company made any claim to the land marked on those 
maps not actually occupied by the company to the exclusion of the 
riparian owners on the river,” because such Is not the fact and is 
contrary to the proofs. 


24. 


Plaintiff excepts to that part of the findings of fact contained in 
the following words: “The plaintif! has never used but a small por- 
tion of one-half of the water power created and raised by the dam in 
question for any purpose,” because such is not the fact and is con- 
trary to the proofs. 

MOSES ITLOOVER, 
Plaintijj 's Attorney. 


60 [ ndorsed:] Circuit court, Outagamie county. Green Bay 
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Company. Exceptions of pith to facts found and failure to find 
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61 Cirenit Court, Outagamie County. 


The Green Bay AND Misstssipr1 CANAL Company, Plaintiff, 
an. 


The KavukKAuNA Water Power Company et al., Defendants. 


This cause having been tried by the court without a jury, the 
court now finds as follows as to the faets: 

The lox river is one of the navigable waters leading into the St. 
Lawrence river, and its public use as a commercial highway has been 
secured by the ordinance of 1837, the constitution of Wisconsin, and 
many acts of Congress and of the Legislature of Wisconsin. In 
1850 the lands on the south side of the river, where the dam in ques- 
tion jis located, to wit, lots 0, 6, and 7, south side of Fox river, in 
section 22. town. is range Ls, were entered and pata for, and in 
ISoe patents were issued to the purchasers. The title to these lots 
have by mesne conveyances come to the defendant, Kaukauna 
Water Power Company. ‘The landing of the dam in question, upon 
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the south shore, is Upon lot 5. The United States owns the dam 
landing upon the north shore, but the plaintiff owns land on that 
shore below the dam landing suflicient to accommodate factories 
that would be able to use for manufacturing purposes the whole 
flow of the river not required for navigation. This land of the 

plaintit! lies along the canal of the United States from 
62? which water might be taken. 

August Sth, 1546, an act of Congress granting lands to Wis- 
consin for the Improvement of navigation on the Fox and Wiseon- 
sin rivers and for the constructing of a canal to unite those rivers 
was approved by the President. This grant of land was accepted 
by the State by the act of June 29, 1548S, and under an aet passed 
and approved August Sth, 1548, a board of publie works was organ- 
ized to carry on the work of Improving the navigation of those 
rivers. By the 16th section of this act it was provided that when 
any water power should be created by reason of any dam erected or 
any other ‘improvement made on any of said rivers such water 
power shall belong to the State, subject tothe future act of the Levis- 
lature. 

by the 17th section of the act it was provided that where any 
lands, ete., appropriated by the board of public works should not be 
freely given to the State, and when the board could not agree with 
the owners upon the terms, certain proceedings should be had to 
aly) pr-ise dam ages al l assess benelits on oecevunt of the approp lation 
of such lands, ete. This provision was drawn with carelessness and 


disregard of the rie] its of property owners, with which, in early times 


in this State, charters were granted con ferring upon public corpo- 
rations the right to take the prop erty of citizens for public use. 

Under this act the “State, by the board ef public works, 

63 proceeded to the construction of the improvement In question 

ied all ls of the sales 


In 1555 the State had expended all the procee 
of the lands granted up to that date and of the water powers leased, 
ifany had then been lease d; had incurred a debt which was a Hen 
Upon the Imiprovenn nt tv the amount of some S250,.000, and was 
involved in ulfilled for work work at divers 
? 
| 
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64 the Green Bay & Mississippi C = al Company, its grantee and 

successor, until 1876, when the United St: ites, having taken 
title to the improvement, built the new dam now in question below 
the old one 40 feet on the south side of the river. 

This dam is about the same height and flowage as the old dam 
and has been constantly maintained by the United States. This 
dam causes a flowage up ‘the river for about two miles. 

Chapter 112 of the Laws of 1856 provides that the Fox and Wis- 

consin Improvement Company might make a trust deed of its prop- 

erty to raise money and secure the State for the faithful application 
of all moneys and property arising from the sale of lands or water 
powers, and the trust deed was made accordingly. 

In ISG this trust deed “~ foreclosed. In anticipation of the 
foreclosure the Legislature, by chapter 250, Laws of 1561, provided 
for the organization of the Green Bay and Mississippi Canal Com- 
pany, Which was organized, and, as it was authorized to do, did, 
amongst other things, secure a deed under such foreclosure sale of 
all the water Powers created by and Upon the line of or connected 
with the works of the Fox and Wisconsin river improvement, at 
whatever points located and wheresoever situated, estimated to be 
upon the Lower Fox at about 25,780 horse-power, together with 

any and ali strips of land contiguous to and of especial use 
G5 In connection with such water powers. 

[In 1559 the engineers of the Fox and Wisconsin Improve- 
ment Company surveyed and made maps of the land claimed by the 
company in connection with the dams and ponds raised and main- 
tained by the company, and ran a blue lincon the maps showing the 
outer boundaries of the lands claimed by thie Company for the use 
of the Improvement. 

These maps have dots by which the blue line ean be located on 
the ground, but ho evidence Wilts olyel aus lo the erection of any 
landmarks on the ground that there marked the boundaries to 
Which the company claimed, 

These maps were kept in the office of the company, and there is 
no proof that land-owners on the river or the general public knew 
anything about these Hhlapes OF that the COMLPATY made uny claim to 
the land marked on these maps not actually occupied by the com- 
pany to the exclusion of the riparian owners on the river. At the 
dam in question the blue line extends from near the west line of lot 
ri to about bv) feet below Lhe dam landing Ct) the south side. 

Lhe line runs within probably a couple of rods of the river until 
it gets down within 200 or 400 feet of the dam. It then angles to 
the south, until when it arrives just south of the dam landing it 
is hearly 200 feet, | should think. trom the river. Then it angles LO 

the north and strikes the river about 400 feet below the dam. 
66 lor upwards of SO years past the State, the companies that 

have owned the improvement, and the United States have 
used the south bank of the river at this point for landing materials 
for building and repairing dams, and for all purposes connected 
therewith. These repairs have been made occasionally as required, 
and much of the time yearly, at least. 
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In IS54 John Iunt, who then owned lots 6 and 7, released to the 
lox and Wisconsin Improvement Company and their legal repre- 
sentatives for S100 the right to erect and forever maintain an em- 
bankment of the dimensions as surveyed by the engineers of the 
company through lots 6 and 7, with the privilege of excavating a 
diteh on the south or east side of it not exceeding » feet in width, 
Which cmbankment was built pursuant to acts of Congress and the 
award of arbitrators. On the sth day of September, S72, the Green 
Bay and Mississippi Canal Company conveyed sald Improvement to 
the United States, excepting and reserving therefrom, amongst other 
things, all of the franchises of said company, namely, the water 
powers created by the dams and by the use of the surplus water not 
required for the purpose of navigation, with the right of protection 
and preservation appurtenant thereto,and the lots, picces, or pareels 
of land necessary to the enjovment of the same and those aequired 
In reference to the same. 

About the tirst of January, 1881, the Kaukauna Water Power 

Company commenced to build a canal with Intent to eut the 
O7 banks of the riveron lots 6 and 6 and drawing water for 

hvdraulic purposes from the pond raised by the dam in ques: 
tion, and the plamtuP gave that company notice In writing that it 
would resist the same. The Kaukauna Water Power Company pro- 
ceeded with its canal, cut the i ) : 
through the embankment nan 


. : . . " ° . 
‘)? i \\ =i" | ee ’ ".\? svat os PY «” ‘>? ae ih ir 2 tom TPVe "VY els 
ch lita PPC UIST provement Company, and tarou Ab dati bt ad™ Lilia cadtace 


, , 
ManNK OF the river On lots o and oO 
‘ 


{ 
il 


; 1 " , ‘ . ’ ’ . 
14" *> : . '* . > ./ ‘ — e >» . _* a i Dn . ‘ > ’ & ; se 2 > b 
bys LWe { 1} Liat Loltbe bikie WA rARe \ i] iit Pyyckt) ii! it Ssilia ai ji] Liit kV aa e 
, " . . . . ° ° 9 . . . 
‘ « ; *. sf . = . hs ‘; Fa4P BeBe sae ’ 4 . 
cltlei bio ariuWwe Wil | ice Liae 1) lt , - , La \ i ai eV s ‘ ¥ v 4 } a i 
) : +] | day 
, ‘ " 4° . 
st. sitiel C’abiicti rovt i Laide t Tle l ,i> i y al i sal i 
|] } : ’ ? + | ly | “229 Pa8 \\. . * - 4 » -. hh at *“ eet >} , secwl 
fits ‘ alii Li a | i iit Wwe nee. @eneeere chit i ‘ i adi i Liiv ‘ sii Liiit? S- *4 
| } | } ’ ’ « a ‘ 
1? a ’ = rif ; i ° ‘% , .* ‘ ** se _-* a2 2) a 2 ‘ ei? 
Bt fayil bitditl C'ibatiaa 4 IV. sltlil? 4 ORL N Li) ~ia ai PiLP Gils cis Ubi | lited & = o% oe 
o + 
" . ’ ‘ | 
citieh Clic J il ivi ( Peal Dy i | [| i art BEe | 
‘ ’ 7 >\? 
ai ial i Lil =| ticact ee | itl t iis >] es his ob bb i “oe F | i ” 
’ 
: ’ . 
=U] } aw7iiw ; i he taf [ 1) al 'y \\ l i i bic ‘ i Yi 
. 
blic Cas 
> 
L ti - “ " i I prt ‘ my | \ ‘ \ iid , - =~ 
ive bal ‘ i oe | » att 4 4 s > on s i] a ~ 4 
’ » \\ 
? be ‘ 
tlie PIVel \ hes ‘ rOoN : - itil vie 
i>» . : : 
i { | { Cr] { } , > \| ~~ 4 i { ’ 
Liie { ‘ ‘e i we i ‘ \ \ ne ‘ \ 
ay ap. = nia ; 
.¢ sa i { ‘ \ rs ’ ‘ \ . sl > . ‘ ~ 6 
' | 
> ; '4 ‘ i Ti t | 
i 
, 
OS | is | \ : L sti ‘ 
. +. , 
, ‘ 
i i \ 4 a me, ‘ I w ~ ~ 
for 
| > \\ ’ 
‘A Aa = a ‘ \ i ’ | _ 
: i ~ .= _ ~~ i 
i ~ _ ‘\ we, 4 . ‘ ” 


THE GREEN BAY & MISSISSIPPI CANAL CO. 49 


Let judgment be entered in accordance with theeve findings. 
March 10, 1887. 


GEO. H. MYERS, Judge. 


[Endorsed :] In cireuit court, Outagamie county. Green Bay «& 
Mississippi Canal Company vs. Kaukauna Water Power Company 
etal. Judge's findings of fact and conclusions of law. Filed Mar. 
10, 1887. FF. C. Friedrichs, clerk. Filed Jul. 22, ’87. Clarence 
Kellogg, clerk sup. et Wis. 

69 At a special term of the circuit court in and for the county 

of Outagamie and State of Wisconsin, begun on the first day 
of Iebruary, A. D. 1857, at the court-house, In Appleton, in said 
county of Outagamie, and continued until this 10th day of March, 
A. D. 1857. 


Present: Ilon. Geo. If. Myers, circuit Judge. 


GREEN Bay AND Mississtprt Caxnan Company, Plaintiff, ) 
against 
Toe Katkauxna Waver Power Company, Drabner, Suirin & | 
Company, James C. Delaney, Charles D. Cased, David MeCart- | 
ney, James Il. Elmore, Joseph Klein, The Milwaukee, Lake 
Shoreand Western Railway Company, Badger Paper Company, 
and DB. Aymer Sands, as Trustee, Defendants. 


This action being at issue upon the answer of said defendants, 
The Kaukauna Water Power Company, Bradner, Smith & Company, 
The Milwaukee, Lake Shore and Western Railway Company, and 
Badeer Paper Company, and all ot the other defendants being in 
defiult for want of answer herein, and this cause having been tried 
before his honor George HL. Myers, circuit judge, upon the testimony 
taken during the April term of this court, to wit, in June and July, 
A. D. 1SS86, and submitted tor consideration— 

And now, at this February term, A. D. 1SS7, the court 

70 being sufliciently advised concerning the same, and having 

made and on this 10th day of March, 1557, filed his findings 

of fact and conclusions of law thereupon and ordered judgment 

herein in favor of sata defendants dismissing the complaint upon 
the merits, with costs— 

On motion of Alfred Cary, Esq., attorney for said defendants, it 
is considered and adjudged by the court now here that the said 
plaintif take nothing by its said suit, and that the complaint herein 
be dismissed upon the merits with costs in favor of said defendants, 
Kaukauna Water Power Company, Bradner, Smith & Company, 
The Milwaukee, Lake Shore and Western Railway Company, and 
Dadiger Paper Company, taxed at the sum of one hundred and 
twenty-four dollars and elehtv-live cents, and that said last-named 
defendants have execution therefor. 

Copy of judgment. 

by thecourt: 

PC. PRIEDRICIS, Clerk 
7— 701 
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[Endorsed :] Green Bay & Mississippi Canal Company vs. Kau- 
kauna Water Power Company et a/. Judgment. J. bB., vol. 9, p. 
347. Filed Mar. 10, 1887. F.C. Friedriehs, clerk. Filed Jul. 22, 
1887. Clarence Kellogg, clerk sup. et Wis. 


bes F we 


wl STATE OF WISCONSIN: 
Circuit Court, Outagamie County. 


Tue Green Bay anp Mississivrr Canar Company ) 
against / 
Tue Kaukauna Water Power Co. J 

Bill of L’vceptions. 

In July, 1886, the respective parties herein appeared before the 
court and entered upon the trial of the above-entitled — and pro- 
duced their proofs upon the issue therein joined, which were as 
follows: 

Plaintiff offered in evidence patent of fractional section No, twenty- 
four (24), township twenty-four (24) north, range eighteen (15) east, 
of the fourth principal meridian, recorded in volume nine (*) of 
Patents, on page lifty-live (00), United States of America to George 
W. Law. 

Thereupon defendant objected to any evidenee being received 
under this complaint, for the reason that it does not state tacts suth- 
cient to constitute a cause of action; which objection was overruled, 
and defendant exeepted. 

Plainti?! offered in evidenee a deed from George W. Law to the 
Fox and Wisconsin Improvement Company, dated August 25th, 
1855, recorded September 3d, 1855, volume six (6) of Deeds, page 
thirty-six (56), Outagamie County Registry, “ of all that certain tract 
or parcel of land situate In Kaukauna, Outagamie county, and de- 

scribed as follows, to wit: Commencing ata point at the upper 
P- or Western extremity of the canal and twenty (20) feet north 

of the north water line of said eanal, running thence down- 
stream along the bank of said canal and twenty (20) feet from the 
water line, as aforesaid, to the north line of the south half of private 
claims No. one (1), lately owned by Geo. W. Law; thence along said 
north line to the margin of the Fox river: thence upstream, along 
the margin of said river at low-water mark, to the up-er extremity 
of the guard lock at the head of the canal: thence to the point of 
bevihnhihy. 

Pinintit® otfered in evidence from the office of the plaintiffia map 
of Caran Kaukauna, showing the location of the dam in question, 
In reference to lot- tive (0), six (6), seven (7), and elght (S) of seetion 
twenty-two (22): and the north side, called Jenne’s map. 

Defendant objected generally, and as incompetent and immate- 
rial. Objection overruled. Defendant excepted. 

A copy of this map is attached to this bill of exceptions, and is 
one of a series of maps showing the location of the entire line ef the 
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improvement of the Fox river from Lake Winnebago to Green Bay. 

Plaintiff offered in evidence the first page of the book containing 
said series of maps, on which appears the following: “ Maps showing 
the canals, locks, dams, and water-power lots of the Fox and Wis- 
cousin Lmprovement Company, surveyed by W.S. Nearing, assistant 
engineer, under direction of D.C. Jenne, chief engineer, 1859; seale, 
100 feet to the inch.” Also the following: “The red line is the 
base of the survey: the full red transverse lines indicate angles; the 

blue line the outer bounds of the land appropriated for the 
Bs: benefit and use of the improvement. The figures on the 

dotted red transverse lines indicate the distance from the last 
angle; those on the full red transverse lines the length of the pre- 
ceeding courses, and those along the blue line the distance from the 
base. ‘The water-power lots are numbered with small figures and 
the blocks with large figures.” 

‘This thay) is offered from the private record of the plaiotill, as the 
successors of the Fox and Wisconsin Improvement Company, to 
ee the claim of title of the Fox and Wisconsin Improvement 

Company and the extent of it. 

Defendant objected to the map and survey and all thie class of tes- 
timony from a private oflice as immaterial and incompctent for the 
purpose of proving any title in the plaintifl; second, that it is Im- 
material and incompetent for all purposes. Objection overruled, 
and the defendant excepted. 


The plaintiff then produced as a witness A. L. Smiru, who tes- 
tified as follows: 


I live in Appleton; am secretary and treasurer of the plaintiff; 
am now in charge of its eflice and records and m: ips. T was seere- 
tary and assistant treasurer of the Fox and Wisconsin Inprovement 
Company from the early part of 1859 to the foreclosure and sale of 
its property under the trust deed to the Green Bay and Mississippi 
Canal Company. I knew Daniel G. Jenne. Ile was chief engineer 
of the Fox and Wisconsin Improvement Company; also W. 
Nearing. lie was the assistant engineer. They are both dead. 
This book (the book of maps before mentioned) is the book of maps 

of the lots, dams, lands, and property as made for the Fox 
vd and Wisconsin Improvement Company, showing those. It 

was made by W.C. Nearing, under the direction of Daniel 
G. Jenne, in the fall of 1859. Since that time it has been in my 
charge, in the office of the Fox and Wisconsin Improvement Com- 
pany and its suecessors, the plaintiif. The lox and Wisconsin Im- 
provement Company turned it over to the plaintiff. 

What does this blue line represent ? 

Defendant objected as immaterial. Objection overruled. De- 
fendant excepted. 

A. T understand that the boundary of the land ap I» ropri: tted and 


taken for the uses of the canal and buil ling and maintaining it. 
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Cross-examination continued : 


76 The shaded blue line on the maps of Grand Kaukauna 

shows the margin of the river, margin of the water. The 
engince r couls | tell how far the by lu cC lit l@ Is from the lili irgin of the 
river. I think there are numbers on the map to indicate it: you 
would have to ealcul lute from those ficures, The Green Bay nied 
~ wager Canal Company was organized about August, 1566. 
The sale of the property of the Fox and Wisconsin Improve ment 
Company took place February 2nd, 1866. Then there was a time 
between that pth the organization of thie plaintitl—a few months 
getting things ready. 

(). | want to know if, from your own knowledge, you have ever 
known that the lox and Wisconsin Improv elt Company or the 
Green Bay and Mississippi Canal Company ever had actual posses- 
S100 of thie property located between the viue line on lot live, see- 
tion 22, and the margin of the river. 

A. The- builta bank there. I presume that is possession. — | 
don’t know that it runs along the shore; it may slope back from 
the shore: it is several feet back from the shore: walked up and 
down it five or SIX Veurs ago: ] Welt down trom the dam, That 
embankment runs from the point where the dam abuts on lot /of 
five up stream. I don’t remember that it went below the dam; my 
Impression is that it did not. 

(). Do you know of either of the companies having actual | pOsS- 
session of lot live, except that it Was occu pied by t this ombanh- 
ment ? . 
wi A. Only from the fact that they always claimed it. I do 

hot remem ber of any special uct on their Part, CENCE the 
COTUIMON Use. by the COomMiMnoti Use lf mean thi AY always used this 
place here for piling timbers and things. I do not say from my 
OW) recolle ctl lion that I ever saw timber pili dq their [there] by ‘loliu- 
ing to either of the companies. I cannot distinctly rememuver on 
lot 5 of any special act like that. 

(). They have not had possession of that portion of lot tive be- 
tween that blue line and the margin of the river during all these 
vears? 

A. I suppose they had; I suppose so from the instruction I re- 
eelved In the business and from maps—trom a general understand- 


ing; never heard it disputed; never knew of any question to aris 
from if | cannot recollect ot AnV Spec ‘dal exercise adiiv diore this I} 
the general authoritv—the gener al exercise ot authority that within 
the blue line the land b longed to the ad COlnpany, 


(). What special authority on this part oF iot live between the 
’ . . . , - , ’ . 
blue line and the Inargin of the river have these (Wo companies ex- 


» «€ 
ereised ¢ 
4 4 7 e . . . ? > . ] } , da . 
o\ eit (diiltii Was there and thi material for the datn. Pha Vas 


before my day. The dam was not on lot five. 
(). That is all you know of the actual exercise of authority except 
the embankment 4 
The lnformation I received uncontradicted: that is all. It is 
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a well-understood thinge—unguestioned., { never looked up the 

titles to that to know whether there was any actual deed. | 
ity so understood it. [do not know who has been the owner of 

lot tive for the last thirty vears. IT gather from your repre- 
sentations that Beardsley was. Never saw any deeds to either of 
the companies of any part of lot five conveying any title to either of 
the companies of any part of lot tive between the biue line and the 
marein of the river; have not seen any reeord of condenmation by 
the State of the improvement or the canal company of any part of 
lot five. 

(>). Will you say that these companies have had actual possession 
of lot tive between the blue line and the margin of the river all the 
time for twenty-nine vears by piling lumber and material on it? 

A. | eould not say. They never fenced it, to my knowledze. 

(). Don't vou know from vour own knowledge that during the 
major part of that time neither of these companies ever had any 
materials on that part of lot five? 

A. T could not say. That dam has been so constantl 
that T have nodoubt that material has been piled there, but coul 
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Qn cross-examination he said: 


SU I cannot state that from my own personal knowledge ; the 

excavation In the ground jiudicates it, but I can’t say, from 
my own personal knowledge, that the carth from the excavation 
went into the dam; it looks as though it did: it Is possible that the 
earth was carried off somewhere else. 1 did not see it done. 


ITere the defendant makes Mr. Siri its own witness, and he 
testifies as follows: 


Il was never examined before upon oath as to the claim of the 
ownership of the water power furnished by the dams constructed 
by the State on the Fox and Wisconsin linprovement Company 
upon this river, unless it was before the board of arbitration. 
The Fox and Wisconsin Improvement Company always claimed 
all the water power which was furnished by the dam in ques- 
tion—I mean all the dams of the company; those at Depere 
and Menasha, the same as this, and Montello and Portage City. 
The company has never leased water or collected any rents for 
water power created by the Upper dam at Appleton, on the north 
side of the river. The Fox and Wisconsin Improvement Com- 
pany has claimed it, but Ido not know that the State has. The 
fox and Wisconsin Improvement Company did from time to time, 
in talking to these men about it. [ cannot specify the time or the 
year, except In informal conversation with Conkey. In 1866 and 
before that time Mr. Conkey had a flour mill there and somebody 

had a rake factory. ‘There was a race taken out on this side 
S] from above the dam and water brought down on. this side. 

Conkevy had a mill there at this time. The Appleton Paper 
and Pulp Company, the Kimberly and Clark Company, with their 
respective Interests, have several mills there. There are others 
Claiming under them. 

iF Lic You swear before the board of arbitrators in answer to this 
question: * Does the linprovement COTM PANY OWT the water on the 
hiortly sje of the river Oppostt the cubal " (rete rrme to Appleton)? 
li response to that question, did vouanswer: “ They never made any 
claim to it, tomy knowledge: they never tiledany claim.” Did you 
hot so swear ? 

A. I presume, if you tind it so; ves, sir. T probably stated that 
[ean see a little difference in the wording, “ claim,” there from whit 
lf might have meant. I presume the- never entered a protest—noth- 
ing like a publie claim to it. The object of that examination was to 
lind out how much water power the company owned. They wer 
trving to sell the canals and water power to the Government. 


On cross-examination he said: 


Mr. Conkey built the tirst dam on the north side of Grand chute, 
and not the Fox and Wisconsin Improve Hien Company or the board 
of publie works or the canal COMPANY, That was Mr. Conknevs 
Clann, when IT claimed to him that the eanal company or the box 


= . 
> w-enpetecetangt in 


oo THE KAUKAUNA WATER POWER CO. ET AL. VS. 


$17,922.92: contingent expenses estimated at $12,000. This is offered 
to show what ace-ued to the contracts on estimates made. 
SO Plaintul offered re cord of the board of public works, show- 
ine actual indebtedness on the Ist of August, 1853: Serip 
issued to Martin, 889,000: stock certificates under act of 1852, pay- 
able IS57, 857,000; unpaid warrants drawn by board of publie 
works on the public treasury, SELOSE: back money due contractors 
and other claims allowed by the board of public works July, 1555, 
SOO GAS. 


Plamtil ott reed It evidenee the report of the jornt eommiuttee of 


the Senate and [louse, appointed in 1856, to Investigate the manage- 

ment of this Improvement for the purposes of future legislation. 
This reports shows the estimated cost of the improvement at 

SG1S,855.55, and the value of the hydraulte powers as S5V00,000, 


' : 2 PP » ] + « » Iaet al . ae,amesetiaut 8 6flt 
Objected by defendant same as last above; overruled, and de- 
' 


fencdant ( LCE ple ‘ 


Plainti! offered in evidence the judgme nt of foreclosure of the 
trust deed made by the Fox and Wiseonsin [Improvement Company 
to Spaulding, 
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Also deed made by the trustees to the canal company, pages 15] 
tu 159, canal company’s documents. 

This di ed Includes the land Oni which the dat in question 

SS abuts, on the north side of the river, and the lands below 

said abuttal, on the north side of the river, suitable for mill 

sites for the use of hydraulic power: also all the water powers and 

hydraulic rights of the Fox and Wisconsin Improvement Company, 
and all the franchises of said company. 

Plaintil! offered in evidenee the certificate of the filing of the 
bonds and of the releases fulfilling the conditions of chapter 9S of 
the Laws of 1S55. 

‘To all this documentary evidenee and each item thereof as offered 
de fondan i! objects Ol} the cround thiat thi siltile is Initaaterial, In- 
compctent, and irrelevant. Objection overruled. Defendant ex- 
Ceplts. 

lt was here stipulated that all the acts of th: Legislature, both praty- 
lic and private, relating to this water-way and to the lands and water 
powers of the lower For river, and to the Interests of the Fox and 
Wisconsin Improvement Company and of the plaintiff therein, 
should be deemed to be in evidence without any special offer of the 
SRO. 

Vlaintit! offered in evidence contract, Joshua Cox with the board 
of t publi works, { for the completion of the works at 1) Pere in Col. 
sideration ot the Wailer power maimtained thereby, being the COll- 
tract specified in) chapter 277 of the Laws of 1550. 

Admitted on claim of the defendant that Joshua Cox was the 
riparian owner at De Pere at and before that time. 

Plaintiff offered in evidenee contract, Fox and Wiseonsin Im- 
proy vem ‘nt Company with Curtis Reed and Charles Doty, of the 
eanal bottom and dam at Menasha, furnished by Reed and Doty in 
conaidanetion of thie Water prowe r frartiisty | bv tiie dam tut Menasha. 

Admitted 1) elal til of thie defendant thisat teed atid Doty Were 
then riparian owners on both sides of the stream. 

Plaintit® offered in evidence contract, Morgan L. Martin 
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incompetent. Obeetion overruled. 1), (oe rneer LCepereed, 
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. % ae ae ae ; ee ae ee - 
Phaiutill olfered in evidence reeord that Martin bullt Geld thie 


Kaukauna dam mentioned in the complaint, under this contract, as 
yppears from the records of the Fux and Wi in Improvement 
Conmipany. 

Defendant objects as immaterial, irrelevant, and incompetent 
Objection overruled. Defendant excepted 


Plaintiff then produced as a witness b. J. Stevens, who testified 
as iollows: 

ath a lawver: i. side ul Madison ; have by Cl) Line aullorney of the 
Green Day and Mississippi Canal Con pany and fora long time was 
the vice *}) resid hni— Heariy from thre ( rernizat moot the COLDPRUY 
until within a year or two or three—I guess four years past. | was 
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the attorney of the Fox and Wisconsin Improvement Company and 
for a long time the attorney for the trustees of the Fox and Wiscon- 
sin Improvement Company. 


Under the objection of the defendant as incompetent, immaterial, 
and irrelevant, which objections were overruled, and defendant duly 
excepted, he said : 

It was my understanding and my assertion, when I had any ocea- 
sion to speak on the subject, that the claim of the Fox and Wiscon- 
sin Improvement Company and of the trustees and of the Green Bay 
and Mississippi Canal Company extended to all water power in the 


river at [and] to all water power in the river made by the dams of 


the improvement. I have also claimed on behalf of the company 
that we owned all the water power in the river, whether made 


oO by the dam or not. I will say this, further, that at the time 
of the board of arbitration proceedings IT put my questions, 
or certain of them, upon the theory that — were the owners of at 


least all the water power made by the Government dams, and I 
think all of them upon that basis. 1 don’t know that the responses 
to those questions would indicate that-the witnesses understood the 
questions or all of them. Other than the board of arbitration pro- 
ceedings, | don’t know that I have made any oflicial claim to the 
ownership of the water power. [ think [ made a lease at one time, 
and I condueted a litigation for the company against ILeath here on 
the water power. 


Under such objection and ruling and exception hie testified further: 


It has been explained to me repeatedly that the blue line on the 
company’s maps indicate- the limit of the appropriation by the com- 
pany and the limit of its claim. I don’t think | ever heard — the 
claim except from Mr. Smith and McDonald, who at that time was 
the engineer here when I came. | might have heard Morgan L. 
Martin say that was the line. It has been understood and — ollice 
talk that that was the limit of our claim. 


Under the same objection, ruling, and exception he said : 


William Barney bid for the purchasers at the sale on the fore- 
closure of the trust deed for that part of the property including 
these water powers. Ile did not bid for himself, but as the attorney 
of a committee of gentlemen who were appointed to represent them- 
selvesand othersas purchasersatthe sale. [Le had — and [an] inspee- 

tion of these schedules. | don’t remember any other state- 
9] ments made to him than such as appear under the schedules 

themselves, but I know he examined all those schedules at 
that time and with me. is bid was based upon those schedules 
at that time. I do not know of any estimate- put upon these water 
powers by the rox and Wisconsin Improvement Company other 
than those which were made in two or three reports of the compa- 
nies—made to the stockholders—made by the superintendents of 
the company to the stockholders, in which there are estimates made 
of the water power. One is the valuation given by Jenne and one 
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is by Westbrook. Tonly recollect these. 1 know these water powers 
were considered a large element of value, and a very high price was 
placed upon them Ly thesemen. At the arbitration proceedings it 
was a very dillicult matter to so conduct the proceedings that the 
values would not be transposed and the water power considered of 
greater value than the improvements. 


(On cross-examination he said: 


The gentlemen represented by Mr. Barney were the representa- 
tives, to some extent, of the holders of the bonds of the Fox and 
Wisconsin Improvement Company, but not wholly. The- held 
nearly all the State debt. The sale was for the benefit of both 
classes of indebtedness. The- were joint individuals who held in- 
debtedness that was secured by the mortgage that was foreclosed. 
Tlie property realized just enough to pay the State indebtedness and 
nothing on the bonds. <All the men were interested both ways, as 

i now remember it. The litigation with Ileath was a suit 
J2 brought to enforee a lease against Heath. It was at the lower 

dam at Appleton, north side. The Government canal is on 
the opposite side. ILeath claimed toown water power because of his 
ownership of the land. I claimed that we owned the water power 
and he couldn’t draw water through his canal and turn it through 
there. It ended in our buying the land. The claim there was the 
same asitis here. That controversy arose after the Green Bay and 
Mississippi Canal Company came into existence; pretty soon after. 

(). How jong had Ileeth been in possession of the water power 
before vou commenced suit against him? 

A. There was a period of time that we did not get any rent on 
that lease. | don’t remember. [t was a good many years before 
the suit. [did not personally make any claim to anybody for rent 
in my life. [know this Heath lease was an original lease made by 
the fox and Wisconsin Improvement Company on the lower dam 
at Appleton, on the north side. That is where the Heath litigation 
arose. I never made any claim to these parties except ih conversa- 
tion. [ did at the time these parties were building this mill dam— 
not the Government dam, another dam. 1 did havea notice served 
upon the parities building it that we claimed the water power in the 
river. That goes bevond the claim we now make. That was after 

IS66—at the time they were just preparing to build this pres- 
3 entstructure. The lease I spoke of at the lower dam at Apple- 

ton was nade to Lehigh and Sampson. I did not say they 
were the owners of the soil; | assume they were. 

(). Ilow early did there any question arise between you and the 
riparian owners here at Appleton as to your claim to all the water 
power In the river? 

A. [do not know that any lease of the company was ever ques- 
tioned until this one—that is, of my own recollection. | knew, 
however, of this fact: that the parties were using water power at 
this end of the dam—the north end of the dam at Appleton. | 
know that Conkey claimed to have some right there which | never 
understood and ner [never] investigated ; | never made an examina- 
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tion of that tithe to find out to this day. The chain of litle to this 
end of the damni—the pxlpers—are ol MY tuble now, sent to me 
for examination. To never made any assertion or claim myself to 
this water power at this end of the dam, the upper dam, except in 
conversation among our friends. L bave frequently asserted to the 
directors of the COM Dany or we have title to the water power on 
the north side of the u Lprypoer ¢ am, and have been apport . 
comtnititee to niVvestl rent asic bikdnn. The committee have not acted 
as Vet. [| do not know pe ne “ unV person representing our 
companies claiming it, except in talks with Conkey. That was all 
friendly and all private.  [t was not ea asa notice. The theory 

of the old) Fox and Wisconsin Jano Company Was 
VI that there was more advan wee tothe COMPANY 11) roLting 

ness up on the river from whieh they could collect tolls than 
from vetting rentals from the water power. 


c 
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Plaintifl called No. M. Epwanps, who testified as follows 


: ; + ‘See eC Segeeees F 7 er cl 
| have been acquainted with this work sitice tie first dav of June, 
wl Med ! . ‘ey? ’ , 7 | ° aT 
St lf was the Cheinee. and SUpert Intendent of the Green Bay 


and Mississippi Canal for four or five vears, and then, when it was 
turned over lo the Lo riited States, Wiis employed DV thr lil cls enel- 
neer in charge of the work for four or five vears. Since that time | 
have been cen erneer lor thre COMPANY Ol their Various Wwork-: Lave 
been fanothiar with these Jeune maps of the company. 

Q. What have you understood those blue lines to Indicate on 
these Mhitpes 7 


Defondant objected as incompetent, immatertal, and irr levant. 
Objection overruled, and defendant excepted, 


ry%| , ] ) } : . | . ] . ] . , 
A. That that was the land either purchased or condemned or 
. : > : . e* , 3 } aa . . Ol . . 
serzed Ly Lhe COUM MU hor the Lhiproverien Oi Lil river either [ol 


HaVvicalion purposes or for Walter power; Pao not KNOW OF ANY pur 


j 
oe . ; oe | | ; 4 1 4 >} : - ‘ ’ es ' d + 
bicttiar difleren ; | Ubmaerstood Gliaitl tbab ithe tiaicatedt thre botlued- 
Ary ot the f +! ’ *; 57? ') BB Ww | r? I ’* ’ 1 +] t { | ; ; r; ‘ ’} 4 
< i t i i] ¢ ciat rn ee | prbaariy. iadl ii i SLUOO ere 5% COT PabiL\ 
dos yt preiine a rieht to use the land | 7“ ae = “il 
Cigtltneadd tinab thi \ bhekdd al PiGile wo lise Lie TiLble eLweell Ube mial Lille 
*)? | i | sureoa ff * | " ' * 7 ’ ) ‘ ' | le» | ] a ‘* ' 
Liked be Walter tithe for tie PuUPposes oO the embankment Uthat Pave | 
‘ ai \ | ' 4 . | ; a? 2? r 4a” } » =” i ’ ; } j ’ | 
iilhe ‘ ty. erie WETTING LW AcLihys il iit iit Lil ti iif i ‘is li 
laukaun Phe e ae ao es anal wee 
Ncbliaittitlit. at OM «¢ilth Wils NeaPFi\ OP PrOsit culls bitbic 
(> | a » | {| . "has sont Snap ff » se 1 4} , 1) e*.) 9% esd ;" i] = . ha 
ve? Pparp any Mme OP Tih rea Oules LO VIG CHLPAMee OF LIN mOovVerii- 
; , I ? q . . , ] . ° . 4 1 
biehibt Cabal, rubbine thence across tie river. PheJcnne tiap 


’ 
ee i 7 . wi 2 ~ } . . ° ) . ; 
(WIVES Lie bearicig bored ) dcvrPrees, ty tnihutes east, running irom 


thie SOuULTD Side LO Like hort STtie, make Lhe new dat on thie north 


I 
 . | bas a P 
Chicl Lt] » eb bDeiOW Lhe Old damn. ahd thre soutli ena mike Ib abou 


ia ow P 7 : ? } 
lO feet. TL recognized wWuat | took to be the spars tm the origina! 
: , 9 . . 
Chitty, Ali DV Piatbile Lie Ola Gath Trot Jenne s Lbbaty? aliladl PeaUCchhe 
. ; ’ — 
? ; ! | j } 
i | if | ical Pres poi 10) Libel POCULIOT my\ Te ij | a: iti iis 
} 
’ i : 
Lik Lbs LTict Ditch MCs al rho tb lo aboull tt leet above Lil \\ 
Rare i sal , - | — 
Sree MeO Gdahib ADOVE tlle TW Gail. rere Was a coifer dain some 
= . ] ’ , , , 
. ae | i » \ . 1} ;? j ; , 4 | ‘| " ’ " ‘ ; ! } " "* ’ . 
il? ()! ') Lf By ar Parry a rit "7G GE8 % iit] ‘dj eet it \\ (teatal. ‘eee Libs Wits leini- 
} ’ y ? 


pror-\, l tuke it, from: about the time the new dam was built 


sg 
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Under like objection, ruling, and exeeption he testified : 


The old dam was a rather poor dam. Many of the spars were 
brok it, and the er the dam had broken down. It had be 
yroken out, and the crest of the dam had broken Gown. t had been 
repaired and patched up, vet was verv leaky most of the time. I 
sucntly had occasion to repair it while [was in charge of the com- 
panvs Works. 


bre 


Under the same objection, ruling, and exception he said : 
We repaired it by putting In new erest timbers on top and some 


| think. ane eolne down toward the toe of the 


New spars, raisih 

dam, and filled it with gravel. We piled the timber on the shor 

Most usually aroule the ened of thi Leutyi on the souta side, Thi re is 
apiece of land between the river and the blue line on the 

a south side of the river. bused thiat plece of land for that 
purpose, 

(). What other use lave you ever made of that piece of land on 
the south side of the blue line? 


iy 
=? 
[ 


Defendant objected ils Incompetent, irrelevant. and immaterial 
Objection overruled, and defendant ¢ XCEpt dl. 


A. We ratsed the bank at times: repaired the end of the ertb, 
where the water run around the end of the ertb, cleaned it out and 
put im new materials, [cannot say positively where we got the 
materials: [ think most probably we took it from the adjoining land, 
but sometimes we used scow to bring it there trom above. By the 
adioming land | hecahi from rielit close tothe ne of the dam. | clitl 
Very sure that we Whe lod out dirt from thi }) wket or hole where 
lint lias CCT barrowed from, in) threat pit, think Wwe bheave taken it 
OUL: | tink not positive The othe Pr tien we line! would bye hiore {x1- 
niiliar with it. Mr. Dietrich was there. | did not ask him to come 
up. ‘Phe embankment extends up the river to about the west side 
of section 22, township 21,18. It would be some 1,600 fect above 
tine clara by the shore line. I cannot re ay who built that dam. | kept 
it in repair until [left the Government cmploy nine or ten years ago. 
L think the old dam must have been a littl lower than the present 
Government dam, exceptin the present there is a gap (of the new dam) 
of 100 fect orso that must beconsiderable lower than the old dam. The 
gap is three fectin depth. When they first putin the new dam [don't 

think the old dam had been disturbed mueh, as there was 
a quite a rapid tlow over the dam—quite a distinet flow. When 

they came to vravel up the new dium thoroughty they threw 
ont part of that to get the barge there to work and to get the seows 
there to work on the dam, and that lowered the water: that let ile 
water run through, so there was not much show of ranids there now 
over the SpMAUPs of the old) dam. The ends of the dam were pretty 
near the same height/ as the ends of the old dam, but the center of 
the new dam Was not quite ils high as the center ol the new fold | 
Git’. | tricd one of the Spars to-day uae found the new dit SIN 
inches higher than that spar. There was anether spar out farther 
ane IT should judge it was a little higher, but |} could not reach 
it. The new dam ts a little loner than the old dam: then it has 
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this deep way in the center for the water. If the new dam was 
higher than the old it would still show a trifle over the top of the 
old dam; the water would break there because the new dam would 
vet the current; there would be a greater velocity of water passing 
over the new dam. | don't know that I can say there was much 
diflerence between the hetght/ of the old dam and the new one; we 
repaired the breaks inthe old dam. I don’t know that it settled 
any While | wasin charge. [cannot sav which sets the water farther 
tl} the river, the presen dam or the old One, 

(). Llow often did you have oceasion to use that piece of land at 
the south end of the dam, within the blue line, between that and 
the river? 


Defendant objected as Incompetent and irrelevant. Objection 
overruled, and defendant excepted, 


Pe A. I think almost every season for cight or nine or ten 
rey ' } e si 
Voars. here Is ah e@tnbabkK ment rom the south Cha OL LIC 


dam across the whole length of lot tive and lot six and lot seven 
That enbankment varies trom a toot or two at the pper end to nine 
or ten teet at tin dam. tThedam | found to-day to be 8.55 teet high. 
Just below the dam there is an excavation. The natural bank IS, | 
should “aA, three tect above thie Waler bye low the dam 

I 


bainnuee of the bpOwWiK MeL. Lo KCL) Lhe Water in avove 


{> 
thre clam, Is ol Lite sSUPrlaCce OT the batik r 

\. should sav about tour feet above the present water—height 
Ol tire batik ab PPeselii and thie Willer has i iail to the low 4% level ol 
S feet and wry ina preoPibalpes Ulde batik Maly De ow OF four feet: [should 
hol SAV OVEN ob ie Lin migihal CVE? PItit Opposite the dam, above 
the Water sO il would r ave about S feet ol bank ADOVe, According 
to thal Sor .? feel nbove the original r Vt I. 

8 [low aren i Die las been excavated there at the end of the 
(tiilil 

Defendant objected. Objection overruled, and defendant ex- 

c} ted 


, ; ’ ; , ’ , 
\ When the dam was putin there there Was a hole or poeket in 


’ e ’ , ‘ , , 
Lhnere Ob OU tect ion Lid DCTHaAbs iV Teck Wide IN The Wildest purl, eX- 
— i i “4 ; 
' ; ' ’ ; } ‘ 
> i P ; " '» ’ 7 . ; ? " . . ’ , ' sy ’ . > 
lenmadne Ut ArTOUNad LIbIsS Lista bie Le OF He cmnoablRdMehnt tor Oth to 
? , , , . 
SUotiect, and there Was a Uepressloi along Lp, Gere rani ls uohe, the 
“aig ’ , . ’ ** 
" ; ; | rs ) | ’ id - *ey | ¢ ; rye “ a " 
Chali n Tel mY PILLS phii \ ¢ DArrOoW ed  YTalis¢ bye Dgilin, if 
, . . 
‘4 ; ; > ; > : ; ‘ ; ; , ' ss . 
Widhtib DCLWOCCTE Lilt PiLCLLP REECE GLEE Live mue ihe AL Dreseht 
(yt) : — * ‘ ,] } , | . } -, : 11a) 4 
. j SSGCITeT LE itt Opps { Lie Lclill Pict in WoaOubL iat Lo) 
‘ ' 
j | , .’ ? 
; ‘ j " ‘i : ‘ . i ’ ’ ty . ’ ‘ 
' a ' 4 i : Pi Lia iit i‘ \\ (cid ~, _yt? ri i } ' ( { pO ! Pid) 
vii culdi . Mmtic More adhavohal across Lhe river, abe tlie 
" ’ 
‘ ( ? i } ! Ti) i) +} (otf *. | ee iygie® 19) FIM 
rid L i i i i =f itil Bich il Lift rel hcl it vil i i Liit 
‘ 
re’ i . 4} ] " 
i ‘ \ Lider ‘Vad Td) Cs (LIOVe’ rie PitGaR 
' a - :, ee . | fe flis ail . iis a 
{) ii ‘ i t \ | biti HM ’y 6 G08 BE CERSEE’ GC EEG DOLWee dl hit prayyy 


| ’ ' , j ‘3. : . ‘ ! : ‘ j ; ; ¢ | " . - 
.) I , af : > cht i LED Pe. i}? LL ‘ tot) tA i}e Piabpuas 
‘ 


THE GREEN BAY & MISSISSIPPI CANAL CO b> 


Under the same objection, ruling, and exception he said 


[ should say the cost of the old dam was 8,000 to 10,000 dollars 
The Green Bay and Mississippi Canel Company expended on the 


oo ‘ ] > } . ,* al - + » = . . 
old dam. while I had charge of It, poriapes SZ to SOU) some vears, 
“mounting In all to, say, §5,.000to 84000. In my estimate of 88,000 


to S] 0.000) I took onlv the construction and not the cost of main- 


° . . . , . ‘ %. ‘ . ‘ . : " . ‘ : 
taining before I took care of it. I don’t know of any special breaks, 


~ : } * +} + ee + ' " 
and without that I should suppose the costs of maintaining would 
not be more than I expended. 
ee | ” th ») } ' avr cee leas ” “* j ; yf? , ! lon 4 ie] 
biti 1e same ON yer LION, ruineg. and CACCHPLON Le sale 


There was never, to my knowledge, any other eceupant of this 
property within the blue line, while I had ch: 


| j : 4 , . , | ‘ hee . c 
of the company, nor anv cialm Oo! Pr! ehit to occupy tha | KRlLOW Ob) 


fom cross-examiination he said 


+ : . . . . , 
[don't know that anybody oecupied this that land around tl. 
. , . : " . 
outside over agalnst the blue line any further then there Was a house 


on the flat near there, and than driving past across it. It was not 
enced in. I think Sanders owned lot six in those davs. 
le had 7 house Oli lots six and SeVetl had a fenee near the 
line, between lots six and seven, which run up pretty near to 
the foot of the embankment. Most of lot tive was Opeth cutned 1 
fenced ; nothing on the ground to distinguish where the blue | 


‘ 
a » < mm . 7? ; Go. 
rut. 1o0 to ZOO teet tromn that was a higuiway across iot ive, | 


+ , , —_— = , 
know the new dam was built in LS75. [ had verv little to do with 
the construction of it: I had something to do with reculuing tp tli 


plans. i should Su that the Calbia COMLPRATLS ]- he space DelWeel 


pad i ch i ck 
CoOnvenlelt point to handie a rad Wi SOMMCTLIMICS bea il | thie Prhea 
terial With teams if it Wis tel Lik Catmhe across lots Hive an SIX Lo 
ect on the bank We would rot on the bank with our plank anid 
pile them on that and } lle Spats On the bank—on the top of the 
tabankment. Maybe we sometimes used other portions of lot five 
outside of the blue ile don t think We dick. } lore than driving ove r 
it; didnt use thi space between the biue biti thd thas river all the 
Vear around only occasionally, Wiicll We i} ul occasion tt sine 
repairs; perhaps some years oniy @ week or two; then it would be 
three or four We Ks tw Pop alr bine br AK lt Wiis i Lem porary use to 
Prepare the breaks [ have Very strong recoiiections of Wheeling 
plank and gravel up from some place there: cant say particularly 
‘is LO thie Lite and prhaa eG oO] how oft I Wii ie vanited rriaivel 
along the dam tor slight repair we borrowed the carth— 
}()] borrowed 4" littl rom thie WdbOLInNY bel bata If We lle ded it 
over against lots 6 and 7, should have taken it off there. | 

, , _ — 7 
have not surveved out the blue itne on thi Preliises [tf Thad to 
be coverned by if | should have “urye\vs I iT \I\ aiterition was 
Cal led Lo he blue Line Livers ms seoti ius tciillt Ctl aT .OTR>: | 
found the Jenne filiay? aa the othe Lil j | “<i \\ LI t) ‘ eaaT (oti if 


there. When I was first connected with the oflice I studied that up 
W—7O] 
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among the first things to get information on the works. That was 
one of the principal sources of information, and I paid attention to 
itat onee when [came here. Mr. A. L. Smith told me about it. 
Sometimes the question would come up about the blue line and 
Whether we had a right at such places, and at such times we always 
talked as though we had full right. I never saw any evidence of 
title or any title of the canal company in the Jand between that 
blue line and the river except Jenn’s map along on those lots. 
When the new dam was built the old one was partially torn out 
awhile after it was built—eouldn't say how long. The old dam 
wouldn't hold the water there now if the new dam was removed— 
not very much. The house on lot six was removed at the time of 
the digging of the canal of the defendant. The embankment I have 
spoken of run right along the shore of the river—right to the mar- 
gin of the river it extended—from the old dam, where it abutted on 

the shore, clear up as far as it went, a continuous embank- 
102. ment. I suppose it was really a part of the dam. It was 

put there to hold the water up—to prevent it overflowing the 
land. The objeet of the diteh along right back of it is partially to 
drain the land from the water that would work through the bank, 
and very likely it was convenient to take dirt from the ditch and 
build the bank, and partially to prevent the water that percolated 
through the banks from reaching the adjoining lands. In some 
places they paid little attention to that. The embankment run up 
near the west line of lot 5S. Generally the Government took posses- 
sion of such lands and property as the company turned over. | 
can't say about their taking care of thatembankment. The Govern- 
ment had charge of the embankment after it took charge, in 1S72. 
The embankment was In my care four or five years while [ was in 
the Government employ. The top of the bulkhead in the canal is 
as high as the top of that embankment—about the same heigith. 
[f they closed the bulkhead it would stop the water in the pond as 
ellectually as the bank would if the bank had not been cut. The 
bulkhead is quite permanent—expensive stone-work, nicely laid 
and apparently strong. Probably it Is as substantial/y as the 
embankment. The excavation | have spoken of at the southerly 
end of the Government dam was mainly made before I came on the 
works. It looked as if it was made — taking that material out of 

it, Which was probably wheeled on the embankment from 
1O5) that. «LT have no personal knowledge on that subject. That 

excavation was two to four feet deep—earried down to the 
surface of the water In the natural stream. The exeavation does 
not appear to have becn made for any other purpose than for tak- 
Ing material for building and repairing that dam or embankment. 


Under the objection of the plaintul, overruled by the court, and 
exception by the pleat, iT. this Witness stated: 

| should suppose the whole canal of defendant and bulkhead 
and walls connected with it cost, say, $150,000 to S206,000; a rough 


LuUess 


alt 
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On cross-examination he said: 


From 35,900 to 4.000 horse-power of water Is furnished by the 
(iovernment dam at Naukauna, taking the fall down as far as the 
first lock of the canal, provided all the water was carried through 
the Government canal. They have used on the rovernment side 
of Kaukauna, tly) Lo the present time, 1200 to Loo horse-power. 
I don’t know how much the defendant has used on the south side. 


lor the purposes of this trial it was here admitted that the de- 
fendants ure not drawing out more than one-half of the flow of the 
river Into their canal. 


On redirect examination this witness testified 


The upper lock of the Government canal is 2,500 feet below the 
biesacl of the canal. There isa pretty sharp fall pruer of that way. | 
fivured thie head cut the Upper lock twelve te fourteen fewt bi low the 
briduve, Liieht iil the dam the head is nine leet or Ss, ana the Whole 
flow gives from 2,500 to 2,700 horse-power there. 

104 It was admitted tliat the plaintiff owns lan enough on the 
north side of the river practicable for mill sites to use the 
full flow of the river, provided they have right to the full tlow. 

Piaintifl! offered in evidence the conveyance of the Fox and Wis- 
cousin Improvement Company of all the pareels of river lands 
mentioned in the deed from the referees and trustees in the fure- 
closure suit to the Green Bay and Mississippi Canal Company for 
the purpose of showing that none of them were conveyed to the 
canal courpany until the fall of 1855. 

Defendant objected —_ each one of thie CohVvevahces as Immaterial, 
irrelevant, aud incompetent. Objection overruled, and defendant 


CXEC} ited. 


Plaintiff then produced Jous P. Dierricu as a witness, who 
testified : 


l have lived at Kaukauna since 1542: was there when the first 
dam was built at the head of the rapids. The old canal company 
built it: have known it ever since It was built. 


Under the objection of the defendant and against it- exception 
he said: 


Thev have repaired this dam and graveled it when it was neces- 
sary since it was built; not every year. The water got high and 
we would take brush and put gravel on it. We used to cut the 
brush at the south end of the dam on these lots; timbe- and suel 
stuff. We used to have to land it there and use It as faust as we 
needed it. Sometimes we piled stones there and carried them from 
that point to wherever we needed them. [have seen them piled 

there as often as any repairing was needed on the dam: 
105. have seen stones piled there 5 or six times—carly when the 
old dam was there. When that dam was graveled they got 
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gravel around below the dam and some just above—wheeled it up 
onto the dam. When Captain Edwards came on the worgs I came 
with him. They have landed as much there since he came as they 
did before. Before that there was a great deal of repairing done 
on the old dam. 


On eross-examination he said: 


I was employed on this dam after 1866; never worked on it be- 
fore. My recollection is simply from being around there—of what 
[saw going on. They got brush and timber from the surrounding 
hills there. There was no fence there. You could get brush either 
side—there was no one to say anything; go on the land anywhere 
and cut it; it was all common. Most of the timber and brush were 
eut and got on scows and Janded on the bank. We went four or 
five rods from the bank and cut brush on both sides of the river; 
piled that timber anywhere in the vicinity. <All those piles that | 
saw there were in connection with the dam and embankment; 
couldn't tell whether carth was wheeled up from that place just be- 
low the dam. There was a break there when we first built the dam ; 
there was a heavy pier. That was when they first built the dam, or 
soon after. The- got somesinee. Earth was brought down in scows 
from up the river. The- had a support at the south end of the old 
dam—a crib built of timber—and when that went out they put in 

a wall for the old dam; stood right in the bank; the dam 
106 came against it. Then there was an embankment in the 

margin of the river, upstream from the dam, to hold the 
water. The timber to repair the dam was got there; some of it 
brought from both sides of the river. It was landed right up at the 
head of the dam—at the flats. The- didn't bring it every year ; 
brought it when they repaired the dam. The earth that was 
wheeled up was taken from the land. 


Plaintiff then produeed Peren Lewis, who testifies as follows: 


I live at Kaukauna, and have since 1863. [L knew the upper dam 
at Kaukauna ol years ago, and worked on it pretty near every year. 
The dam was there ol years ago. [| have worked on it—repairing 
it-—every year since. 


This testimony was taken under objection of the defendant, with 
exceptions. 


| came to Little Chute in 1855. In 1856 worked on the canal, 
and every year since | went to the dam when there was any repair- 
ing todo; went with a seow to the dam and put brush on every 
year it Was fixed, 

(9. What did you do on the south end of the dam at Kaukauna ? 

A. TL was lock-tender, and I was there every day to watch it; I 
had a wheelbarrow. The water was so high that it came upon the 
hill. 7 got stuif in the wheelbarrow just where I could tind it; 
near by, so theit L would not have to wheel it far. 1 was there to 


THE GREEN BAY & MISSISSIVPVEL CANAL CO. Ot) 


watch. IT saw timber and stone and gravel and new spars and 
107 ~—s such landed on the south end of the old dam. We put any- 

thing here that was left for the old dam or new dam for re- 
palring. We put stone In that we brought in the scow from above— 
stone, gravel, and brush. When they put new spars in they landed 
the stone, or timber, or vravel, or brush above the dam, on the 
bank, right at the end, as near as they could. From 1555 to 1865 
they did that sometimes twice a year; sometimes once. When the 
water was not very high I was not there at all, 

On cross-examination he said | 

I did not do it every year; didu't see spars or timber piled there 
every veur, but I was there every vear until 1565; did not cut the 
brush down Opposite the dam: close by the dam: it was all cleared 
off, That was up six or seven rods above the dam that I got the 
brush: it could be cot on both sides of the river at that time. | 
don't know that it was done every year. The premises were not 
occupied all the time with brush or timber; only when the dam 
Was repaired, 

On redirect examination he said: 

The- put the timber they brought down right on the bank above 
the dam. The- picked the stone up at any place. At that time be- 
low the dam the water was low. ‘The- piled them on the dam— 
wheeled them around—piled them on the bank until they needed 
them, near the south end of the dam: the- piled the stone on the 
bank until they needed them. They got them on a scow, 


Plaintiff offered in evidence from thie procecdings of the board of 

public works, volume 1, page 8, public records of the board 

1u08 of public works, the report of the chief engineer of the board, 
which is as follows: 

“Finally, that a head of 5.85 can be obtained upon the line num- 
ber two, and a fine water might be created on the left lock, if 
deemed desirable for the interests of the State, and a larger supply 
of water could be thrown into the Neenah, which would materially 
affect the volume of water in this stream—ailect it beneticially for 
navigable purposes. ” 

The report refers to the left lock at Portage 


Defendant objected as incompetent, Immaterial, and irrelevant, 
Objection overruled, and defendant excepted. 


Plaintiff offered in evidence from the same record, volume 1, page 
# r ading from the report of the board of public works to the Coy. 
ernor made January 19, S19: 

“Tn the construction of the Portage canal and the improvements 
of the Fox extensive water powers will be created and considerable 
quantities of land will be rendered valuable for hydraulic and com- 
mercial purposes. ‘To what extent this will increase the Improve. 
ment funds it is not in the power of the board to make an approxi- 
mate estimate. Much depends upon the poliey which shall be 
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(on the same page plaintiff offered 

“Resolved, That in ease the above-mentioned proposition ts net 
acceded to that the location of the improvement shall be changed 
to the east stde of thre river, ana nother new dam shiatl | tui, 
and the work allotted to Fiteh Po ‘Talm fo, HIS propos! no hen 
the lowest.” 


Defendant objected as Incompetent, tImmatertal: and trrelevant 
Objection overruled, and defendant exeented 
Plaintifl offered 1) evidence the maces rycrs ot ar direetors cyt 
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the Fox and Wisconsin Improvement Company, on page 25, date 


September 27th, 1853. 
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116 Defendant otlered nl evidence the recorded lat of Ledyard, 
Outagamie county, recorded in the Outagamie county rege 
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Water Power Company, mentioned In t 
where it takes the water of the Fox river through the embankment 
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Mr. Anderson did it when [T commenced work; merely did 
such work as Mr. Anderson directed me to. | cannot state what 
surveys he made. [don’t believe that there was any survey. Mr. 
David \l. Lov represent f brit: there. | hac been ot) thie Spot il rood 
many years before. When I got the eontract [ don't think — had 
been tiie rm. don’ think | Wiis there yet Weel the tine (>| naking 
the contract and the time of the embankment. The only. time 
1 recollect of being there ]T went there on a special call to me 
when the dam was being putin. When it was put in the south end 
of it broke away, and the cribon which it rested was crowded down- 
stream several rods. 

(). At that time did you represent both side-—the contractors’ 
and the company's side” 

A. | was supermitendent of the whole work for the COT PATS 
think, but whether | was appointed before the contract was given 
up or not [| don't know. 

On redirect examination hie said 

This document on page #7 of canal company’s documents is that 
release that was executed by me and the other parties named in the 
act Incorporating the Fox and Wiseonsin Iinprovement Company 
In S03. - continued to work upon that contract until the canal 
company released me, in TSob. TP built the Kaukauna dam under 

the contract made with the State in 1551. Under the terms 
125 of this contract, [ did it for the Fox and Wisconsin Improve- 
ment Company. 

Defendant offered in evidence the release to the State by Martin 
and others, page 97, eanal company’s documents. 

Defendant ollered in evidence the record of a patent from the 
Lnited States to Joshua Hathaway, Jr., of lot 5, section 22, townshiy 
4% rahnyve IS Cust, recorded in Volume 2 of Deeds, pub RO, Nitaen- 
mie County Records, as follows : 


‘United States of America to Joshua Ilathaway, dr 
(¢ rtificale Number 334 


To all whom these presents shall come, Cireeling: 

Whereas Joshua Tlathaway, Jr., assignee of Garrett Vo Denniston, 
His deposit doin the General Land Ollice of the United Siates a cer- 
titicate of the register of the land otlice at Green Day, whereby It 
appears that full payment has been made by said Garrett Vo Den- 

“Lot, ACCOrd ihe to the Provisions of the act of Congress Ol April, 


isVO. cntithed ‘An act to tke further Provisions hor tlic mitle if 


public tands, for lot number o, fractional seetion 22, township 2] 
north, Ol ralive 1S Cast, th the «istrict of lands subjcet lo sale at 
(ares Pay, Michigan ‘Ts rritory, conlaming Sloaeres and ca« S278, 
according to otlictal certificate of satd land returned to the General 
Lond Ollice by the surveyor general, which said certificate las been 

ivchased of said Crarrett V. Denniston Now, kiow Ve that the 
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SO THE KAUKAUNA WATER POWER CO. ET AL. VS. 


The men at work at Kaukauna, I think, were employed by Loy, 
or perhaps by Conkey, and charged to me as contractor. from the 
north side at the guard lock, and near there, we could see across 
unto the south side very distinetly; the river was about 1,500 or 

1,100 feet wide. 
128 Loy had no relation tothe improvement company. I don’t 
recollect what relation Conkey had with the improvement 
company. 

The foregoing is a true bill of exceptions in the foregoing-entitled 
ease, and contains all the evidence produced by either of the parties 
to said action. 

Attached hereto are the findings of fact submitted by plaintiff. 
and also by defendant; also plaintiffs exception to faets found and 
to failure or refusal to find facts proposed by him. 

GhO. TH. MYERS, Judge. 


This bill of exceptions is satisfactory, and may be signed by the 
judge without notice to defendant’s att’ys. 
June 4, 1SS7. 
A. L. CARY, Aty. 
DAVID S. ORDWAY, Of Counsel. 


129 | Mndorsed:| Cireuit court, Outagamie county. Green 

Bay & Mississippi Canal Co. against Kaukauna Water Power 
Co. Bill of exceptions. Original. Filed July 21, 1887.) F.C. 
Friedrichs, clerk. Filed July 22, ISS8S7. Clarence Kellogg, clerk 
supreme court. 


130 In Circuit Court, Outagamie County. 


G@azeeNn Bay AND Mussissrprptr CANAL Company 
vs, 


KAUKAUNA Water Power Co. et al. 


Take notice that the plaintiffin this action appeals to the supreme 
eourt of the State of Wisconsin from the judgment entered in this 
action in faver of the defendants and against the plaintiff on the 
2ist day of March, A. DD. ISST, by the circuit court of Outaganile 
county. 

Dated this 7th day of June, A. D. LSS7. 

MOSES TTOOPER, 
Atlorney for Plaintifis. 


‘To F.C. briedrichs, clerk of the cireuit court, and A. |. Cary, at- 
Loris V fay del bicdsatits 


lo ndertak tig on above appeal Is Watved., 
ALEPRED L. CARY, 
Ai’y for Respondent. 
DAVID S. ORDWAY, 


(ji ¢ ‘ounsel. 
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THE GREEN BAY & MISSISSIVIPE CANAL CO Sl 
s f - e ‘ 
lol | Endorsed . | [nn cireuit court, Vutagamie county Careel 


Bay and Mississippi Canal Company vs. Kaukauna Water 
Power Co. ef al. Noticeand under king. Due and persotial Service 
of the within ack. this 2lst day of July, ISS7. FL C. bricdrichs, 
clerk of court. Due nd persona service of the within notice and 
undertaking acknowledged this 7th day of July, A.D. ISS7, and 
cause may go onto August calendar Alfred bo Cat 
defts & resp'ts; David S. Ordway, of counsel liled July 2ist, ISs% 
r. &. lriedrichs, clerk. Filed July 22 
clerk sup. et Wis. ; 


\ ttLtoriieyV tol 


Iss.) Clarence Welloge, 


; 


loz Cirenit Court, Outagamie County 


GinkEN BAY AND Mississiprt CAN at Co.) 
G's 
KAUKAUNA Water Powrk Co. et af j 


STATE OF WISCONSIN, | 
Outagamie County, J 


I, I. C. Friedrichs, clerk of the eireuit court in and for said county. 
do hereby certify that the annexed and foregoing are the original 
and all the papers and pleadings which lave been filed in my office 
in the above-entitled cause, and the same are hereby transmitted te 
the clerk of the supreme court of the State of Wisconsin pursiant to 
the annexed notice of appeal and the direetion of thi abborhey fev) 
the plaintiff, 

In testimony whereof ] have hereunto set my hand and 
[SEAL. | aflixed the seal of said eourt this Yist day of July A §) 
1SS7. 
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§2 THE KAUKAUNA WATER POWER CO. ET AL. VS. 


STATE OF WISCONSIN, = 
Supreme Court, jo 


[, Clarence Kellogg, clerk of the supreme court of the 
State of Wisconsin, do hereby certify that I have compared 
(seAL.] the above and fo-egoing with the original order of Chief 
Justice Cole in the above-entitled cause, and that it isa 
correct transcript therefrom. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Madison, this fourth day of October, A. D. 
1887. 

CLARENCE KELLOGG, 


Clerk of the Supreme Court of the State of Wisconsin. 


135 [Endorsed :| Filed Oct. 22, 87. Clarence Kellogg, clerk 
sup. et Wis. 


(Ilere follows map marked p. 136.) 


137 Be it remembered that at a term of the supreme court of 

the State of Wisconsin, begun and held at the capitol, in 
Madison, the seat of government of said State, on the second Tues- 
day, to wit, on the nineth day of August, A. D. 1887, on the forty- 
fourth day of the term, to wit, on the 15th day of December, A. D. 
18S7—present Orsamus Cole, chief justice, and William P. Lyon, 
Harlow 8. Orton, David Taylor, and J. R. Cassody, associate justices 
of said court—the following proceedings were had, inter alia, to wit: 


Tuk GREEN Bay AND Misstssirrr Ca- ) 
nan Company, Appellants, 
vs. | 

Tue KavuKAUNA Water Power Com- 
pany, Bradner, Smith & Company, 
James C. Delaney, Charles D. Cased, 
David McCartney, James IL. Elmore, 
Joseph Klein, The Milwaukee, Lake 
Shore and Western Railway Com- 
pany, Badger Paper Company, and 
b. Aymer Sands, as Trustee, Re- 
spondents. J 


Appeal from Cireuit Court, 
Outagamie County, State 
of Wisconsin. 


This cause came on to be heard on appeal from the judgment of 
the cireuit court of Outagamie county and was argued by counsel. 
On consideration whereof it is now here ordered and adjudged by 
this court that the judgment of the circuit court of Outagamie 
county in this cause be, and the same is hereby, reversed, with 
costs against said respondents taxed at the sum of two hundred 
and twenty-five and °°, dollars ($225.50), and that this cause be, 
and the same is hereby, remanded to the said cireuit court with di- 
rections to give judgment for the plaintiff as indicated in and by 
the opinion of this court. 


THE GREEN BAY & MISSISSIIV’PI CANAL Co. 


138 Srare or Wisconsin, | 
’ ’ 88 . 
Supreme Court, — | 


I, Clarence Kellogg, clerk of the supreme court of the 
State of Wisconsin, do hereby certify that I have com- 
[seaL.] pared the above and foregoing with the original order and 
judgment of the court in the above-entitled action, and 
that it is a correct transcript therefrom. 

In testimony whereof I have hereunto set my hand and aflixed 
the seal of said court, at Madison, this 13th day of December, A. D. 
1887. ; 

CLARENCE KELLOGG, 
Clerk of the Supreme Court of the State of Wisconsin. 


[Endorsed :] State of Wisconsin, supreme court. Green Bay & 
Miss. Canal Company, app'l’t, against Kaukauna Water Power Com- 
pany cla/.,resp’s. Remittitur. Filed Apr.2, 18538. If. C. Friedrichs, 
clerk. 


159 State of Wisconsin Supreme Court. 


GREEN Bay and Miss. Cana Co., Appellant, 
Us. 
KarkaAuNA Water Power Co. ef al., Respondents. 


The plaintiff corporation controls and uses a portion of a water 
power at Kaukauna, in this State, created by a dam across the 
Fox river at that place, which was erected for the purpose of im- 
proving the navigation of that river, and claims to own all the sur- 
plus water power created by such dam. ‘The water is drawn by the 
plaintiff from the pond above the dam into a canal on the north 
side of the river, and is there used by lessees of the plaintill to pro- 
pel machinery. The canal is a part of the improvement, and is 
navigated by boats and vessels. The defendant, Kaukauna Water 
Power Company, is the owner of the land on the south side of the 
river abutting such land and of land above and below the same on 
the river, and has constructed a canal for of the purpose of taking 
water through it from said pond to operate mulls and machinery on 
its land below the dam. The other defendants are in the use of 
portions of the water so taken from the pond by the defendant eor- 
poration under and by virtue of leases thereof to them executed by 
the defendant, Kaukauna Water Power Company. 

This action was brought to restrain the defendants from drawing 
water from said pond through the canal on the south side of the 

river, and also to compel the defendant, The Kaukauna 
140) Water Power Company, to restore an embankment on lot 6 
which it had removed or to permit the plaintifl to do so. 

By an act approved August 8, 15-16, Congress granted to the State 
of Wisconsin, when it should be admitted into the Union, a quantity 
of tand to aid in the improvement of the Fox and Wisconsin rivers 
aud to connect the same by a canal. This act contains certain re- 
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strictions not material to this case. By an aet of the Legislature, 
approved June 2, 1848, the State of Wisconsin gave its assent to 
the act of Congress of August $, 18146, which operated as an accept- 
ance by the State of the grant therein contained upon the terms 
and conditions specified in the latter act. By an act entitled “An 
act to provide for the improvement of the Fox and Wisconsin rivers 
and connecting the same by a canal,” approved August 5, S45, the 
Legislature created a board of public works to supervise and carry 
on such improvements. Sections 15, 16, and 17 (which are most 
material in this case) are as follows: 

“Sree. 15. In the construction of such improvements the said board 
shall have power to enter on, to take possession of, and use all lands, 
waters, and materials the appropriation of which for the use of such 
works of improvement shall in their judgment be necessary. 

“Sec. 16. When any lands, waters, or materials appropriated by 

the board to the use of said improvements shall belong to the 
141 State such lands, waters, or materials and so much of the 

adjoining land as may be valuable for hydraulic or commier- 
cial ‘purposes shall be absolutely reserved to the State, and whenever 
a water power shall be created by reason of any dam erected or other 
improvements made on any of said rivers such water power’shall 
belong to the State, subject to the future action of the Legislature. 

“Sree. 17. When any lands, waters, or materials appropriated by 
the board to the use of the publie in the construction of said im- 
provements shall not be freely given or granted to the State, or the 
said board cannot agree with the owner as to the terms on which 
the same shall be granted, the superintendent, under the directions 
of the board, shall select an appraiser, and the owner shall select 
another appraiser, who together, if they are unable to agree, shall 
select a third, neither of whom shall have any interest, direetly or 
indirectly, in the subject-matter, nor be of kin to sueh owner, and 
said appraisers, or a majority of them, shall proceed to hear testi- 
mony and assess the benefits or damages, as the ease may be, to the 
said owner from the appropriation of such land, water, or materials, 
and their award shall be conclusive, unless modilied as herein pro- 
vided. If the owner shall neglect or refuse to apport cli appraiser 

as herein directed, after ten days’ notice of such appointment 
142 by the superintendent, then such superintendant shall make 
such appointment for him.” 

rom the award of the appraisers made pursuant to seetion 17 
wn appeal to the circuit court is given to either party by section 1S 
of the act, and the procedure therein is prescribed in the following 
sections. 

The plan of making the improvements under the supervision of 
the board of public works proved a failure and was abandoned in 
1853 by the enactment of chapter 95, Gen. Laws of that vear, entitled 
“An act to Incorporate an association for the completion of the im- 
provement of the Fox & Wisconsin rivers,” approved July 6, 1853. 
This act incorporated the “ Fox & Wisconsin Improvement Co.” and 
eranted to it all the lands then unsold which lad theretofore been 
granted by Congress to the State in aid of such improvement, subject 
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to certain conditions specified in the act. Lt also granted such com- 
pany “ the works of improvement contemplated by the act of August 
8, 1545, and by several acts supplemental thereto and amendatory 
thereof, and known as the ‘ Fox & Wisconsin rivers improvement,’ 
together with all and singular the rights of way, dams, locks, canals, 
Water power, and other appurtenances of said works; also all the 
rights possessed by the State of demanding and receiving tolls and 
rents for the same,so far as the State possesses or is authorized to grant 
the same, and all privileges of constructing said works and repairing 
the same, and all other rights and privileges belonging to the 
145 improvement, to the same extent and in the same manner 
that the State now holds or may exercise such rights by virtue 

of the acts above referred to in this section (section 2).” 

Chapter 112, Laws 1556, renewed and confirmed the grant to the 
improvement company, but upon thie condition, among others, that 
such COLLPAUNY should, Within $0 days after the pissaee of the uct, 
miaike a deed of trust to three trustees, to be appointed by the Goy- 
ernor with the asseyt of the company, conveying to such trustees 
the lands thus granted to the company by theact,and all the other 
property, rights, and franchises belonging to the company, in trust 
for certain uses and purposes therein expressed. Such conveyance 
was duly made by the company, as required by the act, to the trus- 
tees duly selected for that purpose. By chapter 17%, Laws of IS51, 
the Leeislature authorized the Governor to cnter into a contract 
wilh Morgan L. Martin for the completion of the improvement of 
lox river between Green Bay and Lake Winnebago, and a contract 
to that clleet was duly entered into pursuant to that act May 14, 
sol. ‘This was while the imprevement was under the supervision 
of the board of public works. Under this contract Martin built the 
dam in question at Kaukauna in 1SOb and 1855. 

* The Fox river at the point where such dam: is erected runs nearly 

east. At its north end the dam abutted Upon lame of the 
111 improvement company, and at its south end on a lot desig- 

nated as lot 5. West of lot 5, abutting on the river, are lots 
Gand 7. A canal on the north side of the river is supplied with 
water from the pond, It is constructed with locks and is used for 
purposes of navigation. The south bank of the river was but little 
higher than the waters of the river in its natural state, and required 
an embankment to keep the same within the channel of the river. 
The COMPANY thereupon procured from one John Ilunt, who was 
then the owner of lots 6 and 7, an instrument in writing, dated Oc- 
tober 6, ISod, executed and recorded as a deed, in and by whieh 
Ilunt released to the lox & Wisconsin lriprovement Company and 
its legal representatives “the right to erect and forever maintain 
an cnibankment of the dimensions as surveyed by the engineer of 
said COMPANY, reserving Lo myself thie right lo use sald embank- 
ment when colnpleted, but not so that the same shall be Injured, 
through lots 6 and 7. Section 22. Also the privilege of 
excavating aditch along the south or east side of said embankment, 
not exceeding three fect in width, and upon the south or cast side 
of said survey and stakes set by said engineer.” 
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The company ereeted such embankment and extended the 

145 same upon lot 5 to the dam. No authority from the owner 

of lot 5 to erect or abut the dam upon that lot or to build 

such embankment in front of it and no condemnation proceedings 

under the act of 1848 to obtain an appraisal of damages to such lot 
were proved on the trial. 

The Fox & Wisconsin Improvement Company having made de- 
fault in the performance of the conditions of the act of 1555 and of 
the trust deed above mentioned and of a certain mortgage in trust 
executed by said company upon all the property, rights, and fran- 
chises granted to it by the State as aforesaid, such trust deed and 
trust mortgage were duly foreclosed in the cireuit court, and judg- 
ment for the sale of said property, rights, and franchises was entered 
February 4, 1864.) Pursuant to that judgment such property, fran- 
chises, ete., were sold to the plaintiff, which was a duly organized 
corporation authorized by law to make such purchase. Out of the 
proceeds of such sale a debt of over $200,000 against the improve- 
ment, sometimes called (but erroneously) a State debt, was paid and 
the improvement completed at an expense of over $45,000. Thus 
the trust conferred upon the State by the aet of Congress of 1546 
was fully performed. Such sale was confirmed by the court, and the 
trustees in the trust deed before mentioned, who had previously been 
appointed by the court as referees to sell the mortgaged and trust 

property, duly conveyed the same to the plaintill, The Green 
146 Bay & Mississippi Canal Company. The only surviving mort- 

gagee In trust Joined as a grantor in such conveyance. By 
the terms of the deed the trustee, mortgagee, and referees as aforesaid 
granted, ete., to the plaintiff, its successors, ete., “the works of im- 
provement known as the ‘ Fox & Wiseonsin River lmprovement,’ 
together with all and singular the rights of way, dams, locks, canals, 
and other appurtenances of said works, the right of receiving tolls 
and rents for the same, and the privileges of said works, and all other 
rights, powers, and privileges by the State of Wisconsin granted to 
and vested in the Fox & Wisconsin Improvement Company and its 
trustees, or either, under and by virtue of the several acis of the 
Legislature of the State of Wisconsin in relation thereto, approved 
July 6, A. D. 1855, March 3ist, A. D. 1855, and Oetober 3, 1S56, and 
the acts amendatory thereof and procecdings thereunder: to which 
said several acts of the Legislature and the trust deed and the mort- 
gage referred to in the judgment under which the aforesaid sale was 
made reference is hereby made for a fuller and more particular de- 
scription of the said works of improvement, rights, powers, privileges, 
ete. * * * Also all other corporate rights, privileges, fran- 
chises, powers, and property, real and personal, vested in and belong- 
ing to said company, its trustees, or both, forming a part of or in 
wy way connected with said improvement, of whatever name or 

nature and from whatever source derived, and all appurte- 
147 ~~ nances thereunto appertaining, including and together with 

all strips or parcels of land adjacent to said improvement or 
the water powers created thereby, with such exceptions therefrom as 
are hereinafter stated.” The exceptions referred to do not effect 
this case. 
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By an act of Congress entitled “An act for the improvement of a 
water communication between the Mississippi river and Lake Michi- 
gan by the Wisconsin and Fox rivers,” approved July 7, 1870, theSee- 
retary of War was authorized, on certain terms and conditions, to 
purchase the rights, franchises, and property of the plaintiff in such 
improvement. By chapter 416, Laws of 1871, the Legislature author- 
ized the plaintiffto makesuch sale. Arbitrators were duly appointed 
under the act of Congress to appraise the property, ete., of the plain- 
tiff which the United States proposed to purchase. Such proceed- 
ings were thereupon had that on February 26, 1876, the arbitrators 
reported the total value of such property, ete., to be $1,015,070, and 
that the amount realized from the sale of lands granted to the State 
as aforesaid was $723,070, which last sum being deducted from the 
totai value (as required by the act of 1870) left a balance of $525,000 
to be paid for all the property and franchises of the company. This 
appraisal included all water power and personal property owned by 
the plaintiff. The board separately appraised the value of the water 
power belonging to the company at $110,000 and of certain personal 

property at $10,000. Under the authority of the act of 1870 
148 =the Seeretary of War elected not to purchase such water 

power as personal property, and the same was thereupon re- 
served to the plaintiff in its conveyance to the United States of the 
property purchased by it. The specific description of the reserved 
water power is as follows: “The water power created by the dams 
and by the use of the surplus water not required for the purpose of 
navigation, with the rights of protection and preservation appurte- 
nant thereto, and the lots, pieces, or parcels of land necessary to 
the enjoyment of the same and those acquired with reference to the 
sane, all subject to the right to use tie water for all purposes of 
navigation, as the same is reserved in leases heretofore made by said 
company, a blank form of which, attached to the said report of said 
arbitrators, is now on file in the oflice of tie Secretary of War, and 
to which reference is here made, and subject also to all leases, grants, 
and assignments made by said company, the said lease, ete., being 
also reserved herefrom.” The plaintiff owns the lots on the north 
side of the river along the canal on which the surplus water is used 
by its lesse-s. 

The principal defendant, The Kaukauna Water Power Company, 
is the owner of lots 5, 6, and 7, on the south side of the river (or at 
least of the water fronts thereof), and of contiguous lands fronting 
upon the river east and below lot 5. These lots were purchased of 
the United States of [bv] one Deniston September 1, 1835, and the 
same were patented to him or his assigns without reservation by the 
United States in 1857. Said company derives its title to such lots 

through mesne conveyances from Denniston. 
149 In 1876 the United States erected a new dam at Kaukauna, 
across lox river, 40 feet east of and below the old dam, at its 
south end, and 110 at its north end. The old dam still remains, but 
is flooded and rendered useless by the new structure. The embank- 
ment upon lot 5 was thereupon extended down the river by the 
United States to the new dam. : 
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In January, 1881, the Kaukauna Water Power Company com- 
meneed to build a canal on its land with intent to cut the bank of 
the river on lots 5 and Gand to draw water for hydraulie purposes 
from the pond raised by the dam in question. The plaintill there- 
upon gave notice to that company in writing that it would resist the 
cutting of the embankment. The defendant company, however, 
proceeded with the cause, cut through the embankment on lots 5 
and 6, but mostly on lot 6, and has since drawn and still draws 
waicr from such pond for the purpose of driving machinery located 
upon such canal. At the head of its canal the defendant company 
has erected and maintained a gate, which, when ciosed, stops the 
water as effectually as did the embankment which was cut through. 

jy an aet of Congress approved Mareh 5, 1875, the United States 
assumed the payment of compensation for flowage or injury to lands 
eaused by the improvements, for which compensation was legally 
owing when the act was passed, and authorized proceedings in the 
courts of this State to ascertain the same. 
The foregoing facts appear from the pleadings of the court. 
150) = The circuit court dismissed the complaint upon the merits, 
with costs. Irom the judgment in that behalf the plaintiff 
company appeals to this court. 

Moses Hooper and B. J. Stevens, for plaintif?; A. L. Cary and D. 

S. Ordway, for defendants. 


Lyon, J. (after stating the facts): 

The controlling question in this case is, has the defendant, The 
Kaukauna Water Power Company, the right to cut the embankment 
on lots 5 and 6, on the south side of the river, and draw water from 
the pond made by the Kaukauna dam for the purpose of propelling 
machinery located in its canal below the dam? The solution of this 
question requires the determination of several other questions, which 
will be stated and considered in their order. 

1. ‘Phe claim of the plaintiff corporation to all the surplus water 
power created by the dam is based upon the proposition that seetion 
16 of the act of the Legislature approved August 8, 1S1S. appropri- 
ates all such water power to the State. This proposition is disputed 
on behalf of the defendants. Their counsel maintain that section 16 
only gives the State such surplus water power created by the im- 
provement as may exist upon lands owned by the State, and that 
Inasmuch as the State was not the owner of the lands upon which 
the Kaukauna dam was ereeted the section does not apply to the 
surplus water power thereby ereated. Their argument is, in sub- 
stance, that, inasmuen as the first clause of the section only reserves 
to the State such land, water, or materials appropriated by the 

board for the use of such Improvements is helonged to the 
11 State, the last clause, which provides that water power ere- 

ated by the Improvement shall belong to the State, must be 
held to apply only to such water power as is made by dams erected 
on State lands—in other words, they seek to apply to this section 
the maxim noscifur a sociis. We cannot adopt this construction. 
The statute absolutely reserves to fo the State the property belonging 
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to it mentioned in the first clause, and at the same time confers 
upon the State the water power therein mentioned—that is to say, 
such water power as should thereafter be created “ by reason of anv 
dam erected or other improvements made on any of said rivers” 
(including the Fox river), which otherwise did not belong to the 
State. This was necessary in order to give the State the absolute 
control of the improvement, and such is the plain reading of the 
statute. Section 16 will be found copied in the foregoing statement 
of the case. ' 

It requires ho argument to demonstrate that the water power 
reserved to the State by section 16 of the act of ISIS was granted 
to the Fox & Wisconsin Improvement Company by chapter 9S, 
Laws 1555; that the same passed to the plaintil by the purchase 
under foreclosure of the trust deed and mortgage and the couveyance 
thereof to it by the trustees and mortgagees therein, and that in its 
conveyance to the United States the plaintiff reserved to itself all 
of the surplus water power created by the improvement. We con- 

clude, therefor, that whatever rights the State took to the 
15200 «Kaukauna water power by the act of ISIS (which is the ab- 

solute ownership of the whole thereof, if that is a valid act) 
is vested in the plaintil. 

2. It is further maintained on behalf of the defendants that, con- 
ceeding the Kaukauna water power is within the provision of seetion 
16 of the act of 1S4S8, such act is invalid as to the surplus of the 
water power over and above that required for the navigation of the 
river, for the reason that itis taking private property for private 
use, Which is beyond the power of the Legislature.  Tlere, also, we 
are compelled to differ with the learned counsel for the defendants. 
It was necessary to ereet the Kaukauna dam for the purpose of mak- 
Ing the riverat that point available for navigation. Without tt 
slack-water navigation would have been impossible. Tt was of vital 
Interest, therefore, to the State that it or the corporation to which 
it entrusted the preservation and matitenanee of the Improvement 
should have the entire and absolute control of the dam, embank- 
ments, canals, and all appliances necessary for the purposes of navi- 
gation, as well as of the waters in the pond created by the dam. It 
would be a serious detriment to the publie interests were each ri- 
parian owner entitled to cut the dam, or the embankment which is 
a part thereof, and draw water from the pond. ‘The exercise of such 

aright might, and probably would, seriously interfere with 
loo the proper Inahagem ent of the I pPrOvern hit ereatly to the 

detriment of the free and unrestricted navigation of the river. 
It was Hn possible to make the Inprovenent ina proper manner and 
to meet the requirements of navigation without creating some sur- 
plus water power, but for the reasons above suggested such surplus 
was merely incidental to the improvement. 

In Attorney General es. City of Eau Claire, 57 Wis., 400, and 
again in State vs. Hau Claire, lO Wis., 553, it was held that a statute 
Which authorized the city of Eau Claire to erect a dam and raise 
the waters of the Chippewa river for the purpose of erecting public 
water works in said city, and which granted to the city the right to 
12—701 
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lease the surplus water power created by such improvement, was a 
valid law. In the opinion of the court, prepared by Ryan, C. J., in 
each case, speaking of the power granted to the city to construct 
water works, It is said: “That is so essentially a public and munici- 
pal purpose it is evident that the citv can take any gitimate power 
Inaud of it. For that purpose the Legislature could unquestionably 
grant and the city take power to construct and maintain a dam 
not obstructing the navigation of a public river or violating other 
right, public or private, and the dam so authorized might well pro- 
duce an excess of power, Superjlua non nocent, In such a Case, as 
was frankly admitted on the argument, the surplus water need not 
run to waste. The Legislature might well grant and the city take 
power to lease it. The power to construct and maintain the dam 

would still rest on on the publie municipal use, not on the 
lH! disposition of the accidental excess. Spaulding vs. Lowell, 

25 Pick., 71." Manifestly the principe of that case is apph- 
cable here. 

o. Tt is further claimed on behalf of the defendants that by locat- 
ing the south end of the dam upon lot 5, building an embankment 
thereon, and on lots 6G and 7, and appropriating the whole water 
power created by the dam, the State took the property of the owners 
of those lots, and that the laws of the State made no adequate pro- 
vision for compensating them therefor. A riparian owner upon a 
navigable stream has no right, without legislative consent, to build 
a dam across such stream forany purpose.  Tmprovement Company 
vs. Lyons, 30 Wis., G1. Tle has the right, however, to pass from his: 
land to the river and from the river to his land, and to utilize the 
waters of the river upon his land for any purpose not interfering 
With navigation of the stream or the rights of other riparian own- 
ers. ‘That the construction of the Kaukauna dam and improve- 
ment by the State and its appropriation of the water power thereby 
created take the property of the owner of lot 5 and deprive him of 
his riparian rights just mentioned (which are also property), does 
not seem to admit of doubt or controversy. Such owner las never 
been compensated for his property so taken; neither has he released 
his right thereto. 

As to lots G and 7, we ineline to the opinion that the instrument 
denominated a release, executed by Hunt to the Fox and Wisconsin 
lmprovement Company in TSot (ilunt being then the owner of 

those lots), in and by which he granted to that company and 
loo = its legal representatives “the right to ereet and forever main- 

tain an embankment of the dimensions as surveyed by the 
enginecr of said Company,” operates as a surrender of all) riparian 
rights appurtenent to such lots not reserved in the instrument. The 
Instrument recites a consideration of S100, and [lunt reserved therein 
“thre right to use suid cmbankment when completed, but not so that 
the same shall be injured.” Ile also reserved the right to excavate 
a ditch of certain dimensions on the land on the south side of the 
embankment. Phe embankment was surveyed and located along 
the margin of the river, and was so eranted and erected for the pur- 
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pose of confining the waters of the river within its natural banks 
after it should be raised by the erection of the dam. 

The act of ISIS is certainly liable to the eriticism that it makes 
no adequate provision for compensating the owners of property taken 
for the improvement. “True, it contains provisions In section 17 
(which section is copicd in the statement of the ease) and in subse- 
quent sections for the condemnation of priv: ile prope riyv to Lhe tise 
of the improvement. Because of these provisions, Dixon, C.J, in 
delivering the opinion of the court in Arimoud +. Canal Co. (this 
plaintiff), 31 Wis., 316, controverted a supposed pec of the 
Supreme Court of the United States in Pumpelby es. same Co., 15 
Wall, 166, to the effect that the laws of this State failed to provide 
for making such compensation, 

We all overlooked the fact that the court in that case was deter- 
mining the sufliciency of certain pleas, and only stated the case made 
by such pleas. It did not assume to say what were the laws of this 

State on the subject. 
ob But the act of ISLS failed to give the land-owner the right 
to institute condemnation proceedings under it, to have his 
compensation determined ; and if the State should institute such pro- 
cecdings, the compensation ; when determined, was, by seetion 21 of 
the act, made payable out of the fund appropriated to such lmprove- 
ment. Dy section 20 the recording in the office of the revister of 
deeds of a transeript of the award signed by the appraisers and ac- 
knowledged or proved as a conveyance of land operated to vest in 
the State the fee simple of the premises condemned to the use of the 
Improvement; this without requiring the sum so awarded as com- 
pensation to be first paid. The history of the bmprovement during 
the time it was in the hands of the board of public works and of the 
lox & Wisconsin Improvement Company shows that the improve- 
ment fund was a very uncertain source to rely upon for the payment 
of a debt chareed Upon it. No other provision was made in the act 
of ISiS, or in any other act of the Legislature, for the condemnation 
ol property to the use of the Improvement, or lor pret ment therefor. 
ln view of these serious defects in the law, and espechully because 
the owner of the property taken for the purposes of the Improvement 
Wats powe ‘rless to institute proc ‘edings to have the COD pelisation iscer- 
tained gd eng he was entitled, Mr. Justice Orton said, in Sweany 
ra. U. 2 Wis., 506, 22 N. W. Reporter, HOO, that until the aet of 
sc Ss spe ING. there Wits NO Provision of law forthe ascertainment 
and payment of the damages and compcnsation for the taking of 
lands by fllowage or otherwise for the use of the Improvement, 
Looking tothe practical operation of the statute, the statement 
157) —s thus made is substantially correct, although perhaps inae- 
curate In theory and form. 

But whatever defects inhered in the act of IStS, they ceased 
long since to be of any Importance. That act was fully exceuted, 
the Improvement which if authorized has been made and ever 
since maintained, and the title thereto, except to the incidental sur- 
plus water power reserved by the plaintiff, has passed to the United 
States. 
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The failure of the State Legislature to provide adequate compen- 
sation for private property taken for or injured by the improvement 
has been supplied by the act of Congress of 1875, in and by which 
an easy method is provided to ascertain the compensation to which 
the owner of such property is entitled and the United States has 
assumed the payment thereof. Jones v7. ULS., 4S Wis, o85, 4 N. 
W? Rep., 519, allirmed in 109 ULS., 513; Sweany v. U.S., 62 Wis., 
396, 22 N. W. Rep., 609. 

|. A prescriptive right to maintain the south half of the dam on 
lot 5, founded upon 20 vears’ uninterrupted adverse uses, is claimed 
on behalf ef the plaintiff. Inasmuch as we are of the opinion that 
the United States has the legal right to maintain the dam on lot 5 
Without regard to any prescription, it is quite Immaterial whether 
such claim is well founded or otherwise. It probably is not well 
founded as to the additional embankment constructed from the old 
to the new dam ; perhaps not as to the portion of the new dam on 
lot 5 which ineludes all of the structure south of the centre of the 
stream. But however the question of preseription should be decided, 
were it material, it seems quite clear that no statute of limitations 

has run against the right of the present owner of lot 5 to 
Los recover of the United States compensation for the portion 

of that lot taken for the Improvement and for the injury to 
the lot caused thereby. 

The act of Congress giving such compensation was approved 
Mareh 3, 1875, and it provided for the payment of such claims 
legally owing at that date. The act by its terms provides for 
eases In which “compensation is now or shall become legally 
owing.” Of course it speaks from the date of its approval. The 
original Kaukauna dam: was not ereeted on lol 5 until after Mareh 
0, 1500. This satisfactorily appears by the testimony of Ifon. Mor- 
gan i. Martin, who erected the dam. Ile testified, in substance, that 
he entered upon the bed of the stream for the construction of the 
dam after warm weather commenced in the spring of 1855. Of 
course, In the latitude of Kaukauna that must have been later than 
March od. We suppose the right to compensation was not cut off 
until a prescriptive right to maintain the dam had matured by 20 
vears’ adverse uses. Tlence, when the act of Mareh od, 1875, was 
passed ‘compensation was owing to the owner of lot 5 for the taking 
cfand injury to lis property, which is stilla valid claim against 
the United States; and this, we think, includes any deprivation 
or interruption of any legal riparian right. On this subject, gen- 
erally, see the cases of Jones vo. U.S. and Sweany v. U. 8., above 
cited, 

®. It follows, we think, from the views above expressed that 
neither of the defendants had any right whatever to draw water from 
the pond in question, and that the plaintil is the legal owner of the 
water power created by such dam over and above what is required 

for navigation. The plaintiif was therefore entitled to an 
159) injunction restraining the defendants from drawing f [oll] the 
water from the pond for the purposes aforesaid, 

6. A mandatory injunction requiring the water power company 
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to restore the embankment or at least to allow it to be done is also 
prayed. The dam and embankment belong to the United States, 
The plaintiff las no legal interest therein, no duty in respect to it, 
and no right to interfere with it unless by permission of the Gov- 
ernment. It is only interested in the surplus water power created 
by the Government works and maintained at such height as the 
Government chooses to maintain it. The Government may lower 
the dam and embankment or may remove the same and destroy 
the water power entirely and the plaintiff cannot prevent it. The 
Government may also use such appliances as it chooses to keep up 
ahead of water. It may retain the embankment on lots 5, 6, and 
7 or use some other means of holding the water, and the 
plaintill is in no position to object; hence it is entirely a question 
between the United States and the Kaukauna Water Power Com- 
pany whether such embankment shall be restored where the company 
cul through it or whether the head-gates of the canal, which when 
closed stop the water as efleetually as did the embankment, shall be 
allowed to remain in place of the embankment. The plaintiff has 
no voice in the determination of that question: hence the prayer 
for a mandatory injunction compelling the water power company to 
the restore the embankment or to allow the plaintill todo so must be 

denied, 
160 We do not here determine the relative rights of the 

plaintiff and other riparian owners below the dam in respeet 
to the use of the water which would run over the dam if not taken 
from the pond into the canal, nor do we consider whether there is 
any restriction upon the manner or place in which the water shall 
be returned to the river below the dam. We only hold that the 
plaintif! owns the surplus water power created by the dam and that 
the defendants have no legal right, without the consent of the plain- 
tiff, to draw water from the pond with whieh to propel machinery. 

We have been greatly aided in our investigation of the case by 
the very able arguments of the respeetive counsel, which furnish 
evidence of great learning and research. The case is a very im- 
portantoneand any judgement finally entered in it may, probably will, 
be far-reaching in its effect upon water rights on the Fox river. The 
writer ventures tox press thre opinion that there are bcederal questions 
involved in it which will support an appeal to the Supreme Court of 
the United States, and the desire that such an appeal may be taken 
to the end that the relative right of the plaintif! and other claim- 
ants to water power ercated by the Improvement of the Fox river now 
owned by the United States may be finally determined by that 
tribunal. 

The judgment of the cireuit court is reversed, and the cause will 
be remanded with directions to that court to give judgment for the 
plaintifl, as indicated in this opinion. 

161 Strate or Wsconsrn, ) 
Supreme Court. § 

I, Clarence Kellogg, clerk of the supreme court of the State of 

Wisconsin, do hereby certify that I have compared the above and 
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foregoing with original opinions of the court, on file in my office, in 
the above-entitled cause, and that it is a correct transcript therefrom. 
In testimony whereof I-have hereunto set my hand and 
[seaL.] aflixed the seal of said court, at Madison, the 13th day of 
December, A. D. 1887. 
CLARENCHE KELLOGG, 


Clerk of the Supreme Court of Wisconsin. 


162 [ Endorsed:] State of Wisconsin, supreme court. Crcen 

Bay and Miss. Canal Co., appt, against Kaukauna Water 
Power Co. et al., resp’t. Certified copy of opinion by Lyon, J. Filed 
Apr. 2, 1888. F.C. Friedrich, clerk. 
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Giueen Bay & Mississiver Cana Company, Appellant, 
ts, 


Kaukauna Warren Power Company ef al., Respondents. 


Lyon, J.: 


Each party has moved for a rehearing of the cause. We do 
not care to discuss the case further on the defendants’ motion, as we 
find nothing in the argument in support of it which leads us to 
distrust the accuracy of the judgment hereinbefore announced. 

The plaintiff’s motion is not for the purpose of changing the 
judgment, but to procure a modification of what is said in the opin- 
ion respecting the relative rights of the plaintiff and the United 
States in the improvements which create the water power in contro- 
versy. What was there said on that subject seemed to be called for 
by the prayer for a mandatory injunction contained in the com- 
plaint. {t was certainly pertinent to that branch of the case, and 
henee not obiter dict. 

Yet it is not absolutely essential to a determination of the right 
to such injunction. ‘The refusal of such injunction mav as well be 
rested in the diserctionary power of the court in that behalf. 

Inasmuch as the head-gates to the defendants’ canal stop the 

water as efleetually as would an cnibank ment of carth, and the 
164 plaintiff is not injured by leaving the gates as they are, a re- 

fusal of the injunction prayed is a very proper exercise of the 
diseretion of the court. 

Because the United States is not a party to this litigation and 
because the question of its rights in the works of the improvement, 
as affecting the plaintiHl, has not been fully argued, we are con- 
strained to so far modify the former opinion as to leave the question 
of the relative rights of the plaintiff and the United States in and 
to the same and other works pertaining to the Fox river improve- 
ment open and undetermined. A rehearing is unnecessary. 

Each motion is denied, with 825.00 costs. ; 
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165  Srare or Wisconsin, } 
Supreiie Court. j 
|, Clarence Kellogg, clerk of the supreme court of the State of 


PP? 

Wisconsin, do hereby certify that | have compared the above and 
foregoing with the original opinion of the court, on file in my oflice, 
In the above-entitled cause, and that it is a correct transcript there- 
from. 

In testimony whereof | have hereunto set my hand 
[sean.]| and aflixed the seal of said court,at Madison, tae 11th day 

of May, A. D. SSS. 
CLARENCE KELLOGG, 
Clerk of the Supreme Court of Wisconsin. 


166 | Endorsed :] State of Wiscon-in, supreme court. Green 

Bay & Miss. Canal Co., app Tt, against Kaukauna Water 
Power Co. etal, resp'ts. Certified copy of opinion by Lyon, J. Filed 
May 12, ISSS. F.C. Friedrichs, clerk. 


LG7 Cireuit Court, Outagamie County. 


GGneen Bay AND Mussissipr: CANAL CoMPANY 
VS, 
KAUKAUNA Water Powrrn Company ef al. 


Stipulated that the answer already made by the defendants, Kan- 
kauna Water Power Company, Bradner, Smith & Co., Milwaukee, 
Lake Shore and Western Railway Company, and Badger Paper 
Company, in this action shall stand for and be the answer of the de- 
fendant, B. Aymer Sands, trustee, herein. 

Dated March 17th, ISS6. 

MOSES TLOOPET, 
Plaintifi’s Atlorney. 
ALFRED L. CARY, 


Attorney for Defendant, LD. Aymar Sands, Trustee. 


168 [ Mndorsed:] Circuit court, Outagamie county. Green Bay 
& Mississippi Canal Company es. Kaukauna Water Power 

Company ef al. Stipulation as to answer of defendant, B. Avimar 

Sands, trustee. Filed Apr. 30, [SSS.) If. C. Friedrichs, clerk. 


169) Srare or WIscoNsIN: 
In Cireuit Court, Winnebago County. 


(GinkEN Bay & Mussissiprr CANAL Co., Plaintiff, ) 
US. 


KAUKAUNA Water Power Co. ef a/., Defendants. { 
STATE OF WISCONSIN, ‘7 
Winnebago County, | 


Moses Ilooper, being duly sworn, on oath deposes and says that 
The Kaukana Water Power Company, The Milwaukee, Lake Shore 
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and Western Railway Company, Badger Paper Company, and 5. 

Aymar Sands have appeared in this action by Alfred Carey, as their | 

attorney ; that the defendants, James C. Delaney, David McCartney, 

James E. Elmore, Joseph Klein, have not nor has either of them, in 

person or by any attorney, appeared, answered, or demurred in this 

action, but that each of said last-named defendants was served with 

the summons and complaint in this action, as appears by the aflida- 

vit attached thereto, more than twenty days before this date. “s 
MOSES HOOPER. , 


Subscribed and sworn to before me this 15th day of April, 15SSS. 
MW. WEISBILRD, 
Notary Public, Wis. 


170 [Endorsed :] In cireuit court, Outagamie county. Green 

Bay and Mississippi Canal Co., pVil, es. Kaukauna Water 
Power Co. ct al., defts.  Atlidavil. Filed Apr. 50, 1SSS. F.C. Fried- 
richs, clerk. 


W710 Srare or WISCONSIN : 
Cireuit Court, Outagamie County. 


The Green Bay anp Misstssippr Canaan Company, Plaintill, 
Us, ad 
KAUKAUNA Water Power Company, Braoner, Savira & Com- 
pany, James C. Delaney, Charled D. Cassed, David McCartney, 
James Il. Elmore, Joseph Ilein, Milwaukee, Lake Shore and 
Western Railway Company, Badger Paper Company, and Bb. 
Avimar Sands, as ‘Trustee, Defendants. 


General April term, A. D. 1SSS, of said court, held at the eourt- 
house, in the city of Appleton, county of Outagamie and State of 
Wisconsin. 

Present: Ilon. George IT. Myers, cireuit judge. 

An appeal having been taken to the supreme court of the State of 
Wisconsin by said plaintil from the former judement rendered by 
this court in this action In favor of said defendants and against said 
plaintill, and said supreme court having remitted to this court the 
papers transmitted to said SUpPPrene court on said appeal, together 


with its decision, in words and figures following, viz: & 
“Be it remembered that ata term of the supreme court of the | 


State of Wisconsin, begun and held at the capitol, in Madison, the 

seat of government of said State, on the second Tuesday, to 
172s wit,on the ninth day of August, A. D. 1SS7,o0n the forty-fourth 

day of the term, to wit, on the 3th day of December, A. D. 
ISS7—present Orsanius Cole, chief justice, and William P. Lyon, 
Harlow 8. Orton, David Taylor, and J. B. Cassody, associate justices 
of said court—the following proceedings were had, infer alia, to 
wit: 
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The CGreex Bay anp Mississrvri- 
Canan Company, Appellant, 
s. 

The KavuKAUNA Water Powrn Com- 
pany, Bradner, Smith & Company, 
James ©. Delaney, Charles 1). Cas- 
sed, David McCartney, James IT. 
Kimore, Joseph Klein, The Mil- 
waukee, Lake Shore and Western 
Railway Company, Badger Paper 
Company, and b. Aymar Sands, as 
Trustee, Respondents. 


Appeal of Cireuit Court, 
Outagamie County, State 
of Wisconsin. 


This cause came on to be heard on appeal from the judgement of 
the cireuit court of Outagamie county and was argued by counsel. 
On consideration whereof it is now here ordered and adjudged by 
this court that the judgment of the circuit court of Outagamie county 
in this cause be, and the same is hereby, reversed, with costs against 
the said respondents taxed at the sum of two hundred and twenty- 
five and »,°, dollars (8225.50). 

And that this cause be, and the same is hereby, remanded to the 
sald circuit court with directions to vive judgement for the polaurntill, 
as indicated in and by the opinion of this court,” and opinion of 

said supreme court betng on file herein; and it appearing to 
173) ~~ the court that the defendants, Kaukauna Water Power Com- 
pany, Bradner, Smith & Company, Milwaukee, Lake Shore 
X Western Railway Company, Lpsaclore r Paper Company, and L}. 
Ayvinar Sands, as trustee, have appeared in thus aetion and ire rep 
resented therein by their attorney, Alfred L. Cary, of Milwaukee ; 
and it further appearing that the summons and complaint herem 
Wiis duly served on the defendants, David MeCartn V; James C. De- 
laney, James IL. Elmore, and Joseph Klein, more than twenty days 
before this date, and that neither of said last-named defendants have 
appeared, answered, or demurred herein : ania a furthye r appearing 
from the files of this court that an order lias been entered therem 
discontinuing the sitia action us lo anid iis oainst the ssid defendant, 
Charles D. Cassed. on the round that he has no interest in the 
properly sought to be affected in this action and has not been served 
with process herein, and due notice of this application having been 
served upon the said attorney for said defendants: Now, on motion 
of Moses Hooper, attorney for the plaintiff, and pursuant to the said 
decision and opinion of said supreme court, it is here by this court 
ordered and adjudged that the defendants herein, Kaukauna Water 
Power Company, Bradner, Smith & Company, James C. Delaney, 
David McCartney, James IH. Elmore, Joseph Klein, Milwaukee, Lake 
Shore and Western Railway Company, and DB. Avinar Sands, as 
trustee, and all and singular their agents, servants, and em- 
177i plovés and all persons and corporations claiming through or 
under them or either of them, be, and they hereby are, per- 
petually enjoined and restrained from drawing any water from the 
pond maintained by the dam across the Fox river, in the city of 
lo—7U1 
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Kaukauna, in the county of Outagamie and State of Wisconsin, 
resting upon the south side of said river, upon lot five (5) of section 
twenty-two (22), south of the river, and upon fractional seetion 
twenty-four (24) on the north side of the river, in town, twenty-one 
(21) north, of range eighteen (18) east, of the fourth (4) principal 
meridian, mentioned in the complaint, for hydraulie power. 

It is also further considered and adjudged that the plaintiff is the 
legal owner of the water power created by such dam over and above 
what is required for navigation. 

It is also further ordered and adjudged that the plaintiff do have 
and recover of the delendant, Kaukauna Water Power Company, the 
sum of one hundred & ninety-three & 27, dollars tor its costs of this 
court in this action. 

Dated May 9, 1585. 

By the court : GEO. HW. MYERS, Judge. 

[ Endorsed :] In cireuit court, Outagamie county. Green Bay 
and Mississippi Canal Company es. Kaukauna Water Power Com- 
pany ef al. Judgment. Filed May 0 1885. F.C. Friedrichs, 
clerk. 

175) =) Start or Wisconsin, — | 
Oulagainrt Conntly, j 38 « 

[, I. C. Friedrichs, clerk of the ecireuit court of said State in and 
for the county aforesaid, do hereby certify that I lave compared the 
foregoing copy with the original record now on file in my oflice, 
and containing summons, complaint, answer, bill of exceptions, 
opintonéon of the supreme court, judgment, ete., ete., and that 1t is 
a correct transeript therefrom and of the whole thereof, as the same 

remains on record in my office. 


Seal of Cireuit Court, In testimony whereof I have hereunto set 
OutagamicCounty, my hand and aflixed the seal of said court. 
Wisconsin. this 28th day of May, A. 1D. 1SSS. 


oC. FREEDRICIIS, Clerk. 


76 ‘To the Ton. Orsamus Cole, chief justice of the supreme court 
of the State of Wisconsin: 

Your petitioners, The Nhaukanuna Water Power Company, Brad- 
ner Smith ane Company, James (°. Delaney, Charles I. Cassed, 
David MeCartney, James Il. Elmore, Joseph Klein, Milwaukee, 
Lake Shore and Western Railway Company, Badger Paper Com- 
pany, and Bb. Avmar Sands, as trustee, respectfully state that in a 
suit between the Green Bay and Mississippi Canal Company, plain- 
ti! and appellant, and your petitioners above herein named, de- 
fendants and respondents, then pending upon appeal in the supreme 
court of the State of Wisconsin (being the highest court of the said 
State in Which a decision could be lead 1 sid suit), on the both day 
of December, ISS7, a final judement was rendered in favor of said 
plaintill, The Green Bay and Mississippi Canal Company, and 
against said defendants, your petitioners, among other things 
reversing the Judgment of the court: below and forever enjoining 
and restraiming your petitioners from drawing any water for hy- 
draulic power from the pond maintained by the dam across Fox 
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river, in the city of Kaukauna, in the county of Outagamie and 
State of Wisconsin, mentioned in the complaint and judgement in 
sald action, and also adjudging that the said) plaintil? was and = ts 
the legal owner of all of the water power created by such dam 
over and above what is required for navigation, and in) which 
suid judgment of said supreme court of the State of Wis- 
consin it was also, pursuant to the statutes of the State of 
Wisconsin in such case made and provided, ordered and ad- 

judged that its said judgment so rendered should be 
177 ~—s remitted to the cireuit court of said State of Wisconsin in 

and for the county ol ¢ Yutagamle, to be there entered of record 
and executed according to law; and vour petitioners further state 
that the original reeord in said suit, which was sent up to satd su- 
preme court upon said appeal, together with a certified copy of the 


Judgment of said supreme court and of the opinions of said supreme 


court filed upon the rendition of its said judgment, were remitted 
to, filed, and entered of record in the said cireuit court for said 
county of Outagamie on or about the 2nd day of April, A. Db. 1SSs, 
and that on the 9th day of May, ISSS, during the April term of 
said circuit court and pursuant to direction of said supreme court, 
the final judgement in said suit was rendered and entered in and by 
said circuit court for said county of Outagamie in the language and 
pursuant to the direetion of said stuupreme Court, all of which more 
fully appears in ane by the COPV of the record of said suit, certified 
by the clerk of said cireuit court for said county of Outagamie, now 
produced and submitted to vour honor for inspection and examiuna- 
tion; and your petitioners further state that in said suit and in the 
final judgment therein rendered there was drawn in question the 
vaiidity of a statute of the State of Wisconsin and the validity of 
an authority exercised under the State of Wisconsin on the ground 
of their being repugnant to the Constitution of the United States, 
and the decision was in favor of their validity, In which ceeision 
manifest error hath happened to the great damage of your peti- 
tioners, all of which appears in the record of said suit 
ITS and: proceedings. Wherefore your petitioners pray for the 
illowanee of a writ of error from the Supreme Court of the 
United States to the circuit court of the State of Wisconsin, for said 
county of Outagamic, to the end that such errors, HW any there be, 
may be correeted. 
Dated June 15th, 1Sss. 

KAUKAUNA WATER POWER COMPANY, 

BRADNER SMITH AND COMPANY, 

JAMES C. DELANEY, 

CITARLES D. CASSED, 

DAVID McCARTNEY, 

JAMES IL. ELMORE, 

JOSEPIT KLEIN, 

MILWAUKEE, LAKE SHOKE AND WEST- 

KRN RAILWAY COMPANY, 
BADGER PAPER COMPANY, 
Bb. AYMAR SANDS, Trustee, 
By ALFRED L. CARY, Their Attorney. 
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179 [FMudorsed:] X’d. In cireuit court, Outagamie county. 

Kaukauna Water Power Company eal, defendants and peti- 
tioners, ads. Green Bay & Mississippi Canal Company, platmtil. 
Petition for allowance of writ of error. Copy. The statements & 
allegations of the within petition found to be true and the prayer 
thereof is granted and writ of error allowed this 15th day of June, 
A. D. 1888S. Orsamus Cole, chief justice of the supreme court of the 
State of Wisconsin. Filed June 18, 1888. I. C. Friedrichs, clerk. 


180 Know all men by these presents that we, Joseph Vilas, of 
Manitowoc, Wisconsin, Frederick W. Rhinelander and Sam- 
uel S. Sands, of the city and State of New York,and Gordon Norrie, 
of said city of New York,are held and firmly bound unto the Green 
Bay and Mississippi Canal Company, a corporation organized and 
existing under the laws of the State of Wisconsin, in the full and 
just sum of thirty thousand dollars lawful money, to be paid to the 
said Green Bay and Mississippi Canal Company, its certain attorney 
or assigns; to which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and adnitnistrators, jotutly and sev- 
erally, by these presents. 
Sealed with our seals and dated this thirteenth day of June, mn 
the vear of our Lord one thousand elelit hundred and eiehty-eight, 
Whereas lately, at a general term of the circuit court of the State 
of Wisconsin held in and for the county of Outagamie, in said State, 
on the Sth day of May, A. D. iSSS, at the court-house in Appleton, 
In sald county of Outagamie, a final judement was rendered and 
entered ina suit depending in said court between The Green Bay 
and Mississippi Canal Company, plaintiff} and The Kaukauna Water 
Power Company, Bradner Smith and Company, James C. Delaney, 
Charles D. Cassed, David McCartney, James IL. Elmore, Joseph 
Klein, Milwaukee, Lake Shore and Western Railway Company, 
Badger Paper Company, and bb. Aymar Sands, as trustee, de- 
fendants, which said suit before then had been to the supreme 
eourt of the State of Wisconsin Upon appeal by said plain- 
till; and a final judgment rendered therein by said supreme 
court on the loth day of December, IS87, in favor of 
ISt) said plaimitill, whieh said judgment of the said supreme court 
was therein ordered and directed to be remitted to and entered 
in and by said cirenit court for Outagamie county aforesaid ; and 
whereas such final judgment so ordered as aforesaid by said supreme 
court of the State of Wisconsin was rendered against the said de- 
fendants above named and cntered in said circuit court for Outa- 
gamle county on sald 9th day of May, ISSS, and the said defendants, 
Kaukauna Water Power Company, Bradner Smith & Company, 
James C. Delaney, Charles D. Cassed, David McCartney, James I[. 
elmore, Jose pli Klein, Milwaukee, Lake Shore “nid Western Railway 
Company, Badger Paper Company, and B. Aymar Sands, as trustee, 
fecling agerieved by said judgment and about to remove the same 
into the Supreme Court of the United States, having obtained a writ 
of error and filed a COPY thereof in the clerk’s ollice of the said court 
to reverse the Judgment in the aforesaid suit,and a citation directed 
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to the said plaintiff, Green Bay and Mississippi Canal Company, 


citing and admonishing it to be and appear at a Supreme Court of 


the United States to be holden at Washington on the second Mon- 
dav of October next: Now, the condition of the above obligation is 
such that if the said defendants above named shall prosecute their 
writ of error to effect and answer all damages and costs if they shall 
fail to make their plea good, then the above obligation to be void ; 
else to remain in full foree and virtue. 


JOSEPIL VILAS. SEAL. | 
KF. W. RHINELANDER. [sear] 
SAM’L S. SANDS. SEAL. | 
G. NORRIE. SEAL. | 


Sealed and delivered in presence of—, 
BRADLEY G. SCiLEY, 
As to Vilas and Rhinelander. 
W. HENRY REESE, 
As to S.S. Sands & G. Norrie. 


Is2 | Eudorsed:] N’d. Supreme Court of the United States. 

Kaukauna Water Power Company ef a/., plaintiffs in error, 
vs. Green Bay & Mississippi Canal Company, defendant in error. 
Copy of bond on writ of error. | approve of the within bond and 
of the suflicieney of the sureties therein, and accept the same as good 
and suflicient securety upon the writ of error in above-entitled cause. 
June 13,1888. Orsamus Cole, chief justice of the sup. e't of the State 
of Wisconsin. Filed June 18, 1Ss8s. FF. C. Friedrichs, cierk. 


Iss) In Supreme Court of the United States, of October Term, 
in the year of our Lord one thousand eight hundred and 
eighty-eight. 


KaukauNA Water Power Company, BrapNer, Svein) 
and Company, James C. Delaney, Charles D. Cassed, 
David MeCartney, James IL. Elmore, Joseph Nlein, 
Milwaukee, Lake Shore and Western Railway Com- 
pany, Badger Paper Company, and B. Aymar Sands, | In Error. 
as Trustee, Plaintiffs in Error, 

US. 

GREEN Bay AND Muisstssipet CANAL Company, Defend- 

ant in Error. ; 


Afterwards, to wit,on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, come the said plaintiffs 
in error above named, by their attorneys, Alfred L. Cary and David 
S. Ordway, and say that in the record and proceedings aforesaid 
there is manifest error in this, to wit: 

1. That the complaint aforesaid and the matters therein con- 
tained are not suflicient in law for the said Green Bay and Missis- 
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sippi Canal Company, defendant in error, to have or maintain its 
aforesaid action thereof against the said) plaintiffs in error. 

2nd. There is also error in this, to wit: That by the record afore- 

said it appears that the judgment aforesaid given was 
St) given for the said defendant in error, said Green Bay and 
Mississippi Canal Company, whereas by the law of the land the 

said judgment ought to have been given for the said plaintiffs in 
error against the said defendant in error. 

3rd. There is also error in this, to wit: By and under said judg- 
ment of the supreme court of the State of Wisconsin the property 
of said plaintiffs in error is, under and by virtue of the act of the 
State of Wisconsin, approved August Sth, [S48, entitled “An act to 
provide for the improvement of the Fox and Wisconsin rivers, sid 
connecting the same by a canal,” as interpreted and enforced by 
said supreme court of the State of Wisconsin in its said judgment, 
taken for a private purpose, and said plaintiffs in error are thus and 
thereby deprived of their property without due process of law and 
contrary to the provisions of the fourteenth amendment of the Con- 
stitution of the United States. 

dth. It was error for said supreme court of the State of Wisconsin to 
decide thatthat partof the said act of the State of Wisconsin, approved 
August Sth, 1548, which, as construed and interpreted by its said 
judgment, authorized and directed the taking of all of the water 
power created by reason of the so-called Government dam, men- 


tioned in the complaint in said suit, over and above what thereof 


Was necessary for the purpose of navigation, was valid and consti- 

tutional, and in thus holding that said act of the Legislature of the 

State of Wisconsin, as thus construed, was not repugnant to the pro- 

visions of the fourteenth amendment of the Constitution of the 
United States. 


ISS Oth. It was also error for said supreme courtof the State of 


Wisconsin to decide in and by its said judement that the au- 
thority exercised under said State of Wisconsin, pursuant to the pro- 
Visions of said act of ISUS, in the taking of and whieh took and ap- 
propriated to the use or purposes of the State of Wisconsin all the 
water power of said hkaukauna Water Power Company at the place 


in question over and above what was necessary for the purposes of 


navigation, was valid and constitutional and not repugnant to the 
provisions of the Constitution of the United States or to the provis- 
lons of the fourteenth amendment thereof, 

6th. There ts also error in said judgment of the supreme court of 
the State of Wisconsin in holding and deciding that the said plain- 
ills in error be perpetually enjoined from drawing any water for 
hydraulic power from the pond maintained by the dam aeross Fox 
river, in the city of Kaukauna, in the county of Outagamie and 
State of Wisconsin, resting (on the south side of said river) upon lot 
live of section twenty-two, south of the river, and upon fractional 
section twenty-four, on the north side of the river, in town. 21 north, 
of ranee IS east, mentioned in the complaint, thereby deciding tliat 
the State of Wisconsin had lawful right under the provisions of the 
sald act of the Legislature of 1548 to take and appropriate to private 
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purposes all of the water power upon or belonging to said lot (5) live 
over and above what is required for the purpose of navigation. 
7th. There is also error in said judgment in this, to wit, that by 
the same it isadjudged that the said defendant in error is the 
ISG legal owner of all the water power created by said Government 
dam over and above what is required for navigation, thus and 
thereby deciding that the said water power upon said lot five, over 
and above the water necessary for navigation (which without said 
act of ISIS belonged to the said plaintiff in error, Kaukauna Water 
Power Company), was so taken for a public and not a private pur- 
pose; also thereby deciding that the authority by which the same 
was so taken was exercised under the State of Wisconsin pursuant 
to the provisions of said act of the Legislature, approved August Sth, 


ISIS, and thereby also deciding that said act of the Legislature of 


IS48 and the authority so exercised under it were valid and not re- 
pugnant to the Constitution of the United States or the fourteenth 
amendment thereof. 

Sth. There ts also error in this, to wit, that by the reeord afore- 
said it is adjudged that the said act of the Legislature of the State 
of Wisconsin, approved August Sth, 1848, in so far as it authorized 
the taking of private property for public use, is valid and effectual 
for the transfer of tithe thereunder, although it contains no legal or 
valid provision for the making of compensation therefor to the 
owner of property so taken; and thereby deciding that the said 
State of Wisconsin did not enforee said act of ISIS to the depriv- 
ing of the said plaintiffs in error of their property without due process 
of law. 

th. There is also error in this, to wit, that by the said final jude- 
ment the State of Wisconsin enforced the said act of ISIS so as to 
deprive the plaintiffs in error of their property without due process 

of law. 
IS7 10th. There is also error in this, to wit, that by the said 

final judgment the State of Wisconsin enforced the said act 
of 1848 so as to deprive the said Naukauna Water Power Company 
of its property, to wit, of the said water power or the use of its said 
water over and above what was necessary for the purposes of navi- 
gation, without due process of law, in that it is decided by said 
judgement that the State of Wisconsin became the owner of said 
surplus water power by virtue of the provisions of said act of August 
Sth, ISIS, without making due or any compensation to the owner 
therefor. 

llth. The supreme court below reversed the judgment of the 
circuit court, upon the ground, as stated in the opinion, that not- 
Withstanding the act of August Sth, ISdS, contained no provision 
for securing or making compensation to the owner for the water 


power sO taken in CXACCSS of What was Necessary for the Purposes of 


havigation, vet that such owner had ample remedy or recourse 
therefor against the United States of America. In this decision 
there was error, for which the said judgement should be reversed : 
and the said plaintils in crror pray that the judgment aforesaid 
may be reversed, annulled, and altogether held for nothing, and 
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that they may be restored to all things which they have lost by 
occasion of said judgment. 
ALFRED L. CARY axp 
DAVID S. ORDWAY, 
Attorneys for Plaintijis in Error. 


1SS [Endorsed:] In Supreme Court of the United States. 

Kaukauna Water Power Company et al., plaintiffs in’ error, 
vs. Green Bay & Mississippi Canal Company, defendant in error. 
Assignments of error. Alfred L. Cary and David 8S. Ordway, att’ys 
for plfls in error. Cireuit court, Outagamie county. Filed Jul. 24, 
ISSS. Tf. C. Friedrichs, elerk. 


189 The United States of Ameriea to the “ Green Bay and Missis- 
sippi Canal Company,” Greeting : 

You are hereby eited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s oflice of the cireuit court of the State of Wisconsin for 
the county of Outagamie, at the city of Appleton, in the State of 
Wisconsin, wherein Kaukauna Water Power Company, Bradner, 
Smith and Company, James C. Delaney, Charles D. Cassed, David 
McCartney, James IL. Elmore, Joseph Klein, Milwaukee, Lake Shore 
and Western Railway Company, Badger Paper Company, and 5B. 
Aymar Sands, as trustee, are plaintiffs in error and you are defend- 
ant in error, to show cause, if any there be, why the final judgment 
rendered against the said plaintiffs in error, as in the said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Hlonorable Orsamus Cole, chief justice of the supreme 
court of the State of Wisconsin, this 13th day of June, in the year 
of our Lord one thousand cight hundred and eighty-cight. 

ORSAMUS COLE, 
Chie} Justice of the Supreme Court of Wisconsin. 


190 | Mndorsed:] > N’d. Supreme Court of the United States. 

Kaukauna Water Power ¢ ‘ompany ctal., plaintills in error, vs. 
Green Bay and Mississippi Canal Company, defendant in error. 
Citation. T aceept due and personal service upon me of the within 
citation ; also of copy of writ of error and copy of supersedeas bond, 
this 14th day of June, ISSS. Moses Ilooper, attorney for said de- 
fendant in error, Green Bay and Mississippi Canal Company. Cir- 
cuit court, Outagamie county. Filed June 18,1888. F.C. Fried- 
richs, clerk. 


On this — day of ,in the year of our Lord one thousand 
eight hundred and eighty —, personally appeared —— —— before 
me, the subseriber, ,and makes oath that he delivered a 
true copy of the within citation to —— 


Sworn to and subseribed the — ——, A. D. 1SS8-, 


—— 
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191) Tue Unirep States OF AMERICA, 88: 


rn : . “a . . 

The President of the | nited States of America to the honorable the 
judge of the circuit court of the State of Wisconsin in and for the 
county of Outagamie and tenth judicial circuit of said State, 
Greeting : 

[Seal of U.S. Circuit Court, Eastern District Wisconsin. ] 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court forthe county 
of Outagamie and State of Wisconsin, before you, being the highest 
court of law or equity of the said State in which a decision could be 
had in the said suit between The Green Bay and Mississippi Canal 
Company, plaintill, and Kaukauna Water Power Company, Bradner, 
Smith and Company, James C. Delaney, Charles D. Cassed, David 
McCartney, James II. Elmore, Joseph Klein, Milwaukee, Lake Shore 
and Western Railway Company, Badger Paper Company, and Bh. 
Aymar Sands, as trustee, defendants, wherein was drawn In question 
the validity of a statute of and an authority exercised under said 
State on the ground of their being repugnant to the Constitution of 

the United States, and the decision was In favor of such their 

192 validity, a manifest error hath happened, to the great damage 
of the said defendants above named, as by their complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
ul, distinetly and openly, you send the 


that then, under your sei 
record and proceedings aforesaid, with all things concerning the 


same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and custom of the 
United States should be done. 

Witness the Honorable Samuel F. Miller, senior associate justice 
of the said Supreme Court, the eighth day of June, in the year ofour 
Lord one thousand eight hundred and eighty-eight. 

EDWARD KURTZ, 
Clerk of the Circuit Court of the lnited Slates 
jor the Lastern District of Wisconsin. 
ALFRED L. CARY axp 
DAVID S. ORDWALY, 
Allorneys for PU ijs in Lrror. 
Allowed by— 


ORSAMUS COLE, 
Chief Justice of the Supre me Courl of Wisconsen. 


June 15th, 188s. 
14—701 
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106 KAUKAUNA WATER POWER CO. ET AL. VS. G. BL & M. CANAL CO, 


1 | rnidorsed | ~*~ Supreme Court of the United States 
Kaukauna Water Power ¢ OM pAny, Bradner, Smith and Com, 
pany, James ©. Delaney, Charles DD. Cassed, David) MeCartney, 
James H. Munore, Joseph Nlein, Milwaukee, Lake Shore and West- 
ern Railway Company, Badger Paper Company, and DP. Aymar 
Sands, as trustee, plamtifls in error, rs. Green Bay and Mississippt 
Canal Coninpocuniy defendantin error. Writ of error. Cireuit court, 
Outagamie county. Filed Jun. 15, 185s. F.C. Priedricis, clerk. 


10] OrricEe OF TIE CLERK OF THE Cirncvuir Court, 
OrragamMie Country. Wasconsis 


Ib. CL Priederichs, clerk of the cireuit court for said county of 
Qutugamiie and State of \\ isconisti, do here bv, pursuant to the COTMN- 
rand of the munexed writ of error in thie Crise ol The Kaukauna 
Water Power Cotipany and others, plamcfls tn error, and The 
Gareen Day and Mississ Ippl Canal Company, defendant in error, re- 
turn thereto as follows, viz: 

a The “ula OTT Tal Writ of Pro, dated Jun Sthi. ISSS, 

ya Thi Orley! “al ul OWiilice t | Creol this reo endorsed, dated June 
1b, ISSS 

>. The original citaiion, with proof of personal service thereof 
Upon the attorney tor sid defendant in error on June 1d, ISS8s 

l. The original assignment of errors tiled in my office July 24th, 
re bill of complaint, answer, bill of 


A true copy of record, ineludin 
exceptions, tudovhient, tWO ofPtlhlols OF Lhe supreme Court, nid ul all 


other procecd beys TEL Tie Crise anid lL do oe ruiiy thrsat | bicaye COM 
pared the copies hiereto annexed with the originals of which they 
purport to be coples, Which originals are now mm nmiv said: office ane 
lulnder tnv control, stil thisat thee cLTL TA ved are true, firll, anid perfect 


? 


copies of said originals and of the whole thereof and Itteral and cor- 
rect transeripts theretrom, 

ln testimony whereot [have hereunto s 
(outagvamie County, miv hand and atlixed the seal of said erreut 
Wisconsin Coplget, Gb baa ~Ald olliee, Lt) the CILY (>| Ap 
pleton and State of Wisconsin, this 2ith day 


Seal of Crreutt 


— 
—- 


‘t 


Qo] July, A |) iss 
ry. C. FRIEDRICH, 


(herk ot the Crreuit Court of A Diteretnicer (ounly, Wescomsra, 


endorsed on cover: Wisconsin, Outagamie county eirenit court. 
No. 704 The Kaukauna Water Power Company, Dradner Stith 
A Company, James | Delaney, Charles D> Cassed, David Me- 
Clarthes Jat - Lf. 7 Pore, Jose pei Klein, Phie Nlilwaukee, Lake 
Shore & Western hailway Company, Phe Badger Paper Company, 
and bb. Aviar Sands, trustee, plamtitls in error, vs. The Green Bay 
& Mississippi Canal Company. Filed August 2, 1SSS 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, (389i. 


No. 65. 


THE KAUKAUNA WATER POWER COMPANY, ET ALS., 
PLAINTIFFS IN ERROR, 


VS. 


THE GREEN BAY AND MISSISSIPPI CANAL COMPANY, 
DEFENDANT IN ERROR. 


Ix Error vo rue Circerr Court or OvuTaAGAmie Country, WISCONSIN. 


BRIEF FOR PLAINTIFFS IN ERROR. 


ALFRED L. CARY, 
Counsel for Plaintiffs in Error. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, i89i. 


No. 65. 


THE KAUKAUNA WATER POWER COMPANY, ET ALS., 
PLAINTIFFS IN ERROR. 


vs. 


THE GREEN BAY AND MISSISSIPPI CANAL COMPANY, 
DEFENDANT IN ERROR. 


Ix Error ro THe Crrevir Cover or OurTacgamie Country, Wisconsin, 
BRIEF OF PLAINTIFFS IN ERROR. 


For convenience the Kaukauna Water Power Company, the 
principal plaintiff in error (all others claiming under it), will be 
hereinafter designated as “ Water Power Company,” and the de- 


fendant in error will be designated as “ Canal Company.” 


STATEMENT OF CASE. 


The Fox river and Wisconsin river, in the State of Wisconsin, 
were in the year 1787, and ever since have been navigable waters, 
the Wisconsin river leading into the Mississippi river, and the Fox 
river leading into waters connected with the St. Lawrence river. 

Congress, by act approved August 8, 1846, granted certain 
lands to the State of Wisconsin, on its admission into the Union, 
for the purpose of improving the navigation of the Fox and Wis- 
consin rivers, and constructing a canal to unite them, and by act 
approved June 29, 1848, the Legislature of Wisconsin assented to 


the act of Congress granting such lands. 


” 
oo 


Ever since Wisconsin has been a State, its constitution has con- 
tained the following provision (Section 10, Article 8): 

“The State shall never contract any debt for works of in- 
ternal improvement, or be a party in carrying on such works, 
but whenever grants of land or other property shall have 
been made to the State, especially dedicated by the grant to 
particular works of internal improvement, the State may 
carry on such particular works, and shal! devote thereto the 
avails of such ‘grants, and may pledge or appropriate the 
revenues derived from such works in aid of their completion.” 


That the Legislature of Wisconsin, by act entitled, “an act to 


provide for the improvement of the lox and Wisconsin rivers, and 


connecting the same by a canal,” approved August 8, 1848 (Laws 
of the State cof Wisconsin, 1848, page 58), created a Board of 
Public Works to superintend the construction of the improve- 
ments contemplated by the act of Congress, and defined the pow- 
ers of the Board, as well as the manner of disposing of the lands 
so granted. Sections 15 to 21 inclusive of said act are as follows: 

“Sec. 15. In the construction of such improvements the 
said board shall have power to enter on, to take possession of 
and use all lands, waters and materials, the appropriation of 
which for the use of such works of improvement shall in 
their judgment be necessary. 

“Sec. 16. When any land, waters or materials appropri- 
ated by the Board to the use of said improvements. shall 
belong to the State, such lands, waters or materials, and so 
much of the adjoining land as may be valuable for hy- 
draulic or commercial purposes, shall be absolutely reserved 
to the State, AND WHENEVER A WATER POWER SHALL BE CRE- 
ATED BY REASON OF ANY DAM ERECTED OR OTHEK IMPROVEMENTS 
MADE ON ANY OF SAID RIVERS, SUCH WATER POWER SHALL BELONG 
TO THE STATE, SUBJECE TO FUTURE ACTION OF TIE LEGISLA- 
TURE. 

“Sec. 17. When any lands, waters or material appropriated 
by the board to the use of the public in the construction of 
said improvements shall not be freely given or granted to the 


State, or the said board cannot agree with the owner as to the 
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terms on which the same shall be granted the superin- 
tendent, under the directions of the board, shall select an 


appraiser, and the owner shall select another appraiser, who, 


together, if they are unable to agree, shall select a third 
neither of whom shall have any interest directly or indirectly 
in the subject matter, nor be of kin to such owner, and said 
appraisers, or a majority of them, shall proceed to hear testi- 
mony, and to assess the benefits or damages, as the case may 
be, to the said owner, from the appropriation of such land, 
water or materials, and their award shall be conclusive unless 
modified as herein provided. If the owner shall neglect or 
refuse to appoint an appraiser as herein directed, after ten 
days’ notice of such appointment by the superintendent, then 
such superintendent shall make such appointment for him. 

“Sec. 18. Either party may appeal from such award to 
the Circuit Court of the County in which the premises may 
be situated within thirty days after such award may be made 
and filed with the secretary of the board, and such appeal 
shall be tried by a jury as other cases commenced in said 
Circuit Court, and upon the finding of such jury judgment 
may be rendered in favor of either party, but no execution 
shall issue thereon against the State. 

“Sec. 19. An entry of such award, signed by the apprais- 
ers, or a majority of them, or certified by the Clerk of the 
Court, in case the same shall have been appealed and con- 
taining a proper description of the premises appropriated, the 
names of the persons interested, and the sum estimated for 
benefits or damages, shall be made in a book, to be kept by 
the tary of the board. 

“Sec. 20. A transcript of such entry, signed in like man- 
ner, acknowledged or proved as a conveyance of land, shall 
be recorded in the office of the Register of Deeds of the 
County in which the premises are situated, and the fee simple 
of said premises shall thereupon vest in the State. 

“Sec. 21. Jt the damages exceed the benetits 1t shall he 
the duty of the hoard to direct the same to he paid out of 
the fund appropriated to said improvements ; proof of such pay- 


ment or the offer thereof in case the party entitled shall de- 


4 


cline to receive the same, shall discharge the state and every 
person under its employ from any claim from such lands, 


waters and materials appropriated as aforesaid.” 


The Board were limited by the act in their contracts and ex- 
penditures to the proceeds derived from the sale of the lands 
eranted by Congress and tolls derived from the improvement, and 
this was undoubtedly in compliance with said Sec to, article 8, of 
the state constitution. 

May 4th, 1851, the State made a contract with Morgan L. 
Martin, for the improvement of the Fox River, between Lake 
Winnebago and Green Bay. At Kaukauna, in township 21, north 
of range 18 east, were rapids in the Fox River, and the navigation 
at this point had to be improved by the construction of a dam 
across the river to secure slack water, and of a canal leading there- 
from on the north side of the river to a point below the rapids. 

Certain work was done by Martin under his said contract toward 
the improvement of the river prior to the organization of the Fox 
& Wisconsin Improvement Company, hereinafter mentioned, d/ 
none at Kaukauna. 

In 1853, under chapter 98 of the general laws of Wisconsin for 
that year, the Fox & Wisconsin Improvement Company was or- 
ganized and undertook the improvement of the navigation of the 
Fox and Wisconsin rivers, as contemplated by the said act of Con- 
oress, granting lands to the State. The State transferred to this 
company all of its rights and property in the contemplated im- 
provement and in the lands granted by Congress, upon certain 
terms and conditions and authorized the company to go on and 
complete the improvement. The Improvement Company con- 
tinued the contract made between the State and Martin, until 1855 
or 1856, and Martin constructed the dam and canal at Kaukauna 
for the Improvement Company under that contract. He com- 
menced getting out material for the construction of the dam in the 
fall of 1854, but did not enter upon the bed of the stream for its 
construction until 1855, and completed it that year. No work was 
done upon the south bank of the river, at this point, until the fall 
of 1854 or spring of 1855, and about the first thing to be done on 
this bank, was the making of the embankment hercinafter men- 


> 
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tioned. (Record, p. 74.) The south end of the dam abutted upon 
covernment lot §, in section 22, township 21, north of range 18 
cast. An embankment had to be constructed from this end of the 
dam up stream, along the margin of the river, upon lots 5,6 and 7, 
of said section 22, to prevent the water raised by the dam from 
overflowing the adjacent land. 

Said lot 5, which borders the river on its southerly side, was en- 
tered by one Garrit V. Denniston, from the United States, Septem- 
ber ist, 1835. He afterwards assigned his duplicate therefor to 
Joshua Hathaway, Jr., who received a patent from the United States 
dated August 1oth, 1837, which patent did not subject the land con- 
veved thereby to anv casement in aid of the improvement of 
the river. Wathaway’s title to this land, through several mesne 
conveyances, became vested in the Water Power Company on the 
14th of May, 1880, and it still holds said title to all that part of 
said lot lying northerly or northeasterly of the railroad track run- 
ning near and parallel with the southerly bank of the canal, as 
shown upon the map of Ledyard, in the record, said Water Power 
Company's title covering all that part of said lot bordering upon 
and underneath said river. (Record, pp. 78, 79.) 

The title to lots 6 and 76 sold by the United States September ist, 
1835, and patented August roth, 1837, became and is now vested 
in the Water Power Company, subject to a certain release, given 
by one John Itunt to the Fox & Wisconsin Improvement Com- 
pany (copy on page 20 of record); said Jots adjoin lot 5 on its up 
stream side. (Record, p. 73.) 

In the vear 1866, pursuant to chapter 289 of the general laws of 
Wisconsin for 1861, the Canal Company was organized and_ be- 
came vested with all the property, rights, powers, privileges and 
franchises of the Fox & Wisconsin Improvement Company, under 
and by virtue of the foreclosure of a certain mortgage or trust deed 
given by said Improvement Company. 

Congress by act entitled, “ An act for the improvement of water 
communication between the Mississippi river and Lake Michigan, 
by the Wisconsin and [ox rivers,’ approved July 7, 1870, author- 
ized the Secretary of War to ascertain at any time he should deem 
proper, within three years from the passage of said act the sum 


which ought, in justice, be paid to said Canal Company as an 


6 


equivalent for the transfer of all and singular its property and 
rights of property in and to the line of water communica- 
tion between the Wisconsin river and the mouth of the Fox river, 
including its locks, dams, canals and franchises, or so much of the 
same as should, in the judgment of said Secretary, de needed, and 
to that end authorized said Secretary to join with said company in 
appointing a board of disinterested and impartial arbitrators, who, 
in making their award, were required by said act to take into con- 
sideration the amount of money realized from the sale of lands 
sranted by Congress to the State of Wisconsin to aid in the con- 
struction of said water communication, which amount should be 
deducted from the actual value thereof as found by said arbitra- 
tors. (Record, p. 8.) 

That the Legislature of Wisconsin, by chapter 416, Private and 
Local Laws, 1871, approved March 23, 1871, authorized and em- 
powered said Canal Company to sell and dispose of its rights and 
property to the United States, as contemplated by said act of Con- 
gress. (Record p. 8.) 

That pursuant to said act of Congress, a Board of Arbitrators 
was selected to appraise such property as therein provided, and 
that said board, by an award, dated November 15, 1871, deter- 
mined the actual value of such property and rights of property of 
said Canal Company, in said line of water communication, includ- 
ing its locks, dams, canals, franchises and fixtures attending the 
operation and repair of the same to be $1,048,070, and that the 
amount of money realized from the sale of lands granted by Con- 
eress to aid in the construction of said line of water communica- 
tion, to be deducted from such actual value, was $723,070, leaving 
a balance of $325,000 to be paid to said Canal Company for ail 
such property. . 

They also appraised the value of said Canal Company’s water 
powers, and lots necessary to the enjoyment of same, subject to 
to all rights to use the water for all purposes of navigation, 
at $140,000, and Canal Company's fixtures attending the opera- 
tion and repair of the canal, being dredge-boats and other personal 
property, they appraised at $40,000, all of the same being parcel 
of the property valued at $1,045,070. (Record |). 5.) 

The Secretary of War, by a communication dated March 8, 


a=}. 
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1872, reported the award of said arbitrators to Congress. {Rec- 
ord p. 72.) 


We quote the following from his said report: 


“The Secretary approves of the award, as reported by said 
arbitrators, and he reports to Congress that $325,000 is the 
sum which, in his opinion, ought, in justice, to be paid to said 
corporation as an equivalent for the transfer to the United 
States of all the property, rights and franchises embraced in 
said award, provided Congress should determine to purchase 
the whole thereof. 

“The Secretary is of opinion that the personal property 
appraised by said arbitrators at $40,000, ¢s not needed for pud- 
lic use. He ts further of opinion that the franchises of satd 
corporation, that are appraised by satd arbitrators, at the sum of 
$740,000, are not required for purposes of navigation, and 
are therefore not needed. Deducting the above valuations of 
property, franchises, etc., which, in the opinion of the Secre- 


tary, are not “ needed,” within the meaning of that word, as 
used in said act, the valuation of the remaining property, 
franchises, ete., as found by said arbitrators, is $145,000. 
The secretary reports to Congress that all the property, fran- 
chises, etc., so valued at $145,000 are needed for purposes of 
navigation, and that satd amount of $145,000 ts the site which, 
wn his optuton, ought in justice lo be patd to said corporation as 
an equivalent for the transfer lo the Uutted States of said piop- 
erty, franchises, ete., so needed” 

That thereupon Congress made an appropriation by Act ap- 
proved January 10, 1872, for the purchase of all and singular the 
property and rights of property of said Canal Company reported 
by said Secretary of War to be needed, of $145,000, which sum was 
paid to said company on or about the 1th day of September, 
1872, (record, p. 9,) whereupon, and_ in consideration whereof, said 
Canal Company conveyed to the United States of America, by deed 
bearing date September 18th, 1872, “all and singular its property 
and rights of prorerty in and to the line of water communication 
between the Wisconsin River aforesaid, and the mouth of the Fox 


River, excluding ts locks, dams, canals and franchises, saving and 
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excepting therefrom and reserving to the said party of the first 
part (being said Canal Company) the following described property, 
rights, and portion of franchises, which, in the opinion of the Sec- 


retary of War and of Congress, are not needed for public use, to wit: 


“First. All of the personal property of the said company, 
and particularly all of such property described in the list or 
schedule attached to the report of said arbitrators, and now on 
file in the office of the Secretary of War, to which reference is 
here made whether or not such property be appurtenant 
to said line of water communication. 

“Second. Also all that part of the franchise of said com- 
pany, viz: The water powers created by the dams and by tne 
use of the surplus waters not required for the puspose of navi- 
gation, with the rights of protection and preservation appurte- 
tenant thereto, and lots, pieces, or parcels of land necessary 
to the enjoyment of the same, and those acquired with refer- 
ence to the same, all subject to the right to use the water for 
all purposes of navigation.” (lor copy of deed, see record, 


pages 23-27.) 


The said dam and other works of the improvement at Kau- 
kauna, were included in such conveyance. The water powers 
and other property cvcepled by the Canal Company from this con- 
veyance WEKE SIMPLY NOY SOLD TO THE UNITED STATES, AND NO 
CONSIDERATION WHATEVER PASSED FROM THE UNITED STATES ‘TO 
THE CANAL COMPANY THEREFOR OR IN RELATION THERETO, AND THE 
Unirep STATES MADE NO COVENANTS OR AGREEMENTS AND ASSUMED 
NO OBLIGATIONS OR BURDENS AS TO SAID c.rcepled PROPERTY. 

The United States, after such conveyance aad about the year 
1876 (Record, pp. 73 and 87) constructed a new dam across the river 
at Kaukauna upon a new location below said old dam, ‘he souther- 
ly end of which new dam was landed upon satd lot 5 about yo feet 
below the old dam, and the northerly end of sata new dam was about 
tit feet below the old dam. (Record p. 62.) It alse extended the 
embankment upon said lot 5 along the margin of the river on the 
south bank to the new dam. (Record p. 87.) After the construc- 
tion of the new dam the old one was abandoned and_ suffered to 


o to decay. (Record pp. 66 and 87.) 


cy 
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NEITHER THE STATE OF WHSCONSIN, THE FOX AND WISCONSIN 
IMPROVEMENT COMPANY, THE CANAL COMPANY NOR THE UNITED 
STATES EVER ACQUIRED ANY INTEREST IN OR TITLE TO ANY PORTION 
OF SAID LOT 5 BY CONDEMNATION PKOCEEDINGS, OR BY PURCHASE OR 
GRANT FROM ANY of the owners of said lot. (See finding of Circuit 
Judge, record, page 48, and the finding of the State Supreme 
Court, record, page 56.) 

Neither has either one of said parties acquired any rights or in- 
terests in any portion of said lot 5 by prescription. So the Su- 
preme Court of Wisconsin found. (See opinion, p. 92, record.) 

The Improvement Company never used more than ten per cent. 
of the water power created by the Kaukauna dam, and whatever it 
did use was On the north side (record, p. 56), and the Canal Com- 
pany has never used one-half of the water power created by this 
dam, and whatever it has used has also been through the improve- 
ment canal on the north side of the river (record, p. 67). Neither 
of said companies ever owned any land upon the south side of the 
river upon which they could use any of the water power created 
by the Kaukauna dam. 

In 1881 the Water Power Company (being the owner of all the 
land bordering the river on its southerly side from and including 
said lots 5,6 and 7 to a point more than three thousand feet below 
said lot 5 and covering all the rapids of the river at this point), 
constructed a canal for hydraulic purposes upon its own land on 
the south side of the river at Kaukauna, and cut the same through 
said embankment upon said lots 5 and 6 (record, p. 88) for the pur- 
pose of drawing water from the pond or resevoir created by said 
dam, and has since the construction of said canal drawn water for 
hydraulic purposes from said pond. It also constructed in said canal 
near the point where it opens into said river, substantial bulkheads 
and head-gates, of sufficient height, depth and strength to retain 
the water in said river as effectually and to the same height that it 
was retained by said embankment along the margin of the river. 
Said defeadant’s canal is about 2,500 feet long and has a head of 
water for hydraulic purposes of 14 feet just below the headgates, 
increasing gradually to 24 feet at the lower end of the canal. 

The Canal Company brought this action against the Water 
Power Company, and others claiming under it, in the Circuit Court 
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for Outagamie County, Wisconsin, to restrain them from drawing 
water from said pond through said canal, and incidentally to com- 
pel the Water Power Company to restore and rebuild the embank- 
ment which it had cut through and destroyed in reaching said 
pond with its canal. 

It based its action upon the claim “at under the state tt was the 
owner of and had the right to the exclusive use of all the hy- 
draulic power created by the Kaukauna dam, subject only to 
the rights of navigation. 

The Water Power Company, on the contrary, claimed at the 
time it built its canal, and has always and does now claim ¢hat as 
the owner of said lots 5, 6 and 7 (its title subject only to the public 
right of navigation, extending to the thread of the river under the 
uniform decisions of the highest court of the state), 2 cas also the 
owner of and had the right to use one half of the water of said 
river and the hydraulic power arising therefrom created by said 
dam, subject only to the rights of navigation. 

The Circuit Court, after a tull hearing and trial, gave judgment 
for the defendants, dismissing the complaint upon the merits. 
From this judgment the Canal Company appealed to the Supreme 
Court of Wisconsin, which court, after a full hearing and argu- 
ment of the case upon a record containing all of the testimony 
taken in the court below, reversed the judgment of the Circuit 
Court, and remanded the cause to that court, with directions to 
give judgment for the plaintiff, as indicated in the opinion of said 
Supreme Court. (Record pp. 83-93.) 

(Case reported in 70 Wis. 635 ) 


The remittitur from the Supreme Court of the state was filed in 
the Circuit Court, April 2, 1888 (Record pp. 82 and 83), pursuant 
to which and to said opinion judgment was entered by said Circuit 
Court perpetually enjoining and restraining the defendants from 
drawing any water from the pond maintained by the dam in ques- 
tion, and also adjudging the plaintiff to be the iegal owner of the 
water power created by such dam over and above what is required 
for navigation. (Record pp. 96-98.) 

lhe writ of error herein was sued out to bring said judgment 
up for review and correction, 
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SPECIFICATION OF ERRORS. 


1. That the complaint aforesaid and the matters therein con- 
tained are not sufficient in law for the said Green Bay and Missis- 
sippi Canal Company, defendant in error, to have or maintain its 
aforesaid action thereof against the said plaintiffs in error. 

2. There is also error in this, to-wit: That by the record 
aforesaid it appears that the judgment aforesaid given was given 
for the said defendant in error, said Green Bay and Mississippi 
Canal Company, whereas by the law of the land the said judg- 
ment ought to have been given for the said plaintiffs in error 
against the said defendant in error. 

3. There is also error in this, to-wit: By and under said 
judgment of the Supreme Court of the State of Wisconsin the 
property of said plaintiffs in error is, under and by virtue of the 
act of the State of Wisconsin, approved August 8, 1848, entitled, 
“An act to provide for the improvement of the Fox and Wiscon- 
sin rivers, and connecting the same by a canal,” as interpreted and 
enforced by said Supreme Court of the State of Wisconsin in its 
said judgment, taken for a private purpose, and said plaintiffs in 
error are thus and thereby deprived of their property without due 
process of law, and contrary to the provisions of the fourteenth 
amendment of the Constitution of the United States. 

4. It was error for said Supreme Court of the State of Wis- 
consin to decide that that part of the said act of the State of 
Wisconsin, approved August 8, 1848, which, as construed and in- 
terpreted by its said judgment, authorized and directed the taking 
of all of the water power created by reason of the so-called gov- 
ernment dam, mentioned in the complaint in said suit, over and 
above what thereof was necessary for the purpose of navigation, 
was valid and constitutional, and in thus holding that said act of 
the Legislature of the State of Wisconsin, as thus construed, was 
not repugnant to the provisions of the Fourteenth amendment of 
the Constitution of the United States. 

5. It was also error for said Supreme Court of the State of 
Wisconsin to decide in and by its said judgment that the authority 
exercised under said State of Wisconsin, pursuant to the provisions 
of said act cf 1848, in the taking of and which took and appro- 


priated to the use or purposes of the State of Wisconsin all the 
water power of said Kaukauna Water Power Company at the 
place in question over and above what was necessary for the pur- 
poses of navigation, was valid and constitutional and not repug- 
nant to the provisions of the constitution of the United States, or 
to the provisions of the fourteenth amendment thereof. 

6. There is also error in said judgment of the Supreme Court 
of the State of Wisconsin in holding and deciding that the said 
plaintiffs in error be perpetually enjoined from drawing any water 
for hydraulic power from the pond maintained by the dam across 
Fox river, in the city of Kaukauna, in the County of Outagamie 
and State of Wisconsin, resting (on the south side of the river) 
upon lot 5, of section 22, south of the river, and upon fractional 
section 24, on the north side of the river, in town 21. north, 
of range 18 cast, mentioned in the complaint, thereby deciding 
that the State of Wisconsin had lawful right under the pro- 
visions of the said act of the Legislature of 1848, to take and 
appropriate to private purposes all of the water power upon or 
belonging to said lot (5) five, over and above what is required tor 
the purpose of navigation. 

7. There is also error in said judgment in this, to-wit: That 
by the same it is adjudged that the said defendant in error is the 
legal owner of all the water power created by said government 
dam over and above what.-is required for navigation, thus and 
thereby deciding that the said water power upon said lot five, over 
and above the water necessary for navigation (which without said 
act of 1848 belonged to the said plaintiff in error, Kaukauna 
Water Power Company), was so taken for a public and not a_pri- 
vate purpose ; also thereby deciding that the authority by which 
the same was so taken was exercised under the State of Wiscon- 
sin pursuant to the provisions of said act of the Legislature, 
approved August 8, 1848, and thereby also deciding that said act 
of the legislature of 1848, and the authority so exercised under it 
were valid and not repugnant to the constitution of the United 
States or the fourteenth amendment thereof. 

8S. There is also error in this, to-wit: That by the record 
aforesaid it is adjudged that the said act of the Legislature of the 
State of Wisconsin, approved August 8, 1848, in so far as it au- 
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thorized the taking of private property for public use, is valid and 
effectual for the transfer of title thereunder, although it contains 
no legal or valid provision for the making of compensation there- 
for to the owner of property so taken; and thereby deciding that 
the said State of Wisconsin did not enforce said act of 1848 to the 
depriving of the said plaintiffs in error of their property with- 
out process of law. 

9. Lhere is also error in this, to-wit: That by the said final 
judgment the State of Wisconsin enforced the said act of 1848 so 
as to deprive the plaintiffs in error of their property without due 
process of law. 

10. There is also error in this, to-wit: That by the said final 
judgment the State of Wisconsin enforced the said act of 1845 so 
as to deprive the said Kaukauna Water Power Company of its 
property, to wit, of the said water power, or the use of its said 
water over and above what was necessary for the purposes of navi- 
gation, without due process of law, in that it is decided by said 
judgement that the State of Wisconsin became the Owner of said 
surplus water power by virtue of the provisions of said act of 
August 8, 1848, without making due or any compensation to the 
owner therefor. 

it. Lhe Supreme Court below reversed the judgment of the Cir- 
cuit.Court upon the ground, as stated in the opinion, that notwith- 
standing the act of August Sth, 1848, contained no provision for 
securing or making compensation to the owner for the water power 
so taken in excess of what was necessary for the purposes of navi- 
gation, yet that such owner had ample remedy or recourse there- 
for against the United States of America. In this decision there 
was error, for which the said judgment should be reversed; and 
the said plaintiffs in error pray that the judgment aforesaid may be 
reversed, annulled, and altogether held for nothing, and that they 
may be restored to al! things which they have lost by occasion of 


said judgment. (Record, pp. 101-104). 
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he appellate court 
mi equitv causes in Che same manner 
s the court of ertginal purtisadwttoi ln common iaw Cases thr 
ic Is OLACIWIs 
On page So of record, and near the end ot the bill of exceptions, 
we find the following as a portion of the certiticate made by tly 
trial judge of the iower court Lhe toregoing is a true bill ot 


ceptions in the foregoing entitled case, and contains all the evidence 
produced by either of the parties to said action.” 

The plaintiffs in‘error had no occasion to assign errors in the 
Supreme Court cf Wisconsin, as the judgment of the court below 
was in their favor on the merits, and they did not take the appeal. 
It having been the duty of the State Supreme Court to try this 
case de novo, we may safely conclude that its opinion in the case is 
its finding of the facts and law. This point seems to fully answer 
and render inapplicable to this case all of the suggestions contained 
in the brief of counsel for defendant in error on motion to dismiss, 
from folios 18 to 23. 

(b.) The decisions and opinions of the Supreme Court of Wis- 
consin are made a part of the record in the action or proceeding 
in which they are given by the statute. We quote section 2410 
of the Revised Statutes of Wisconsin for 1878: 

“Sec. 2410. ‘The Supreme Court shall give their decisions 
in all cases in writing, which shall be fled with the other pa- 
pers in the case; and such decisions, and all decisions and 
opinions delivered by the court or any judge thereof, in 
relation, action or proceeding pending in said court, shall 
remain in the office of the clerk. Every written opinion or 
decision ot the Supreme Court, which shall have been filed 
with the clerk, shall constitute and be held a part of the 
record in the action or proceeding in which it shall have 
been givenand filed, and shall be certified therewith to any 
court of the United States to whichsuch action or proceed- 
ing, or the record thereof, may be in anv manner certified 
or removed. The state printer shall print for the use of the 
justices so many of such decisions and opinions, and at such 
times as shall be directed by them.” 

We also refer the court to sections 2411 and 3071 same revised 
statutes. Under these statutes and the following decisions of this 
court, the opinion of the Supreme Court of Wisconsin in this case 
is clearly a part of the record to be examined by this court in 
determining the question of its jurisdiction. 

Delmas vs. Insurance Co. 14 Wall. 661-667. 
Murdock vs. City of Memphis, 20 Wall. 590-633. 
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Gross vs. United States Mortgage Co. 105 U. & 477 
Krieger vs. Shelby Railroad Co. 125 U. 5. 39-44. 


Kidd vs Pearson, 125 U.S. 1-15. 


The judgment brought up for review on this writ of error, (and 
found on pages 96, 97 and 938 of record) in terms, makes the opin- 
ion of the Supreme Court a part of said judgment. The decision 
or remittitur from the Supreme Court is recited in the judgment, 
the latter part of which is as follows: ‘“*.\nd that this cause be, 
and the same is hereby remanded to the said Circuit Court, with 
directions to give judgment for the plaintiff, as imdicated inand by 
the opinion of this court: ‘Then follows this recital: ‘“ And 
opinion of said Supreme Court being on file herem.” And further 
on in the judgment we tind the following: “ Now, on motion of 
Moses [looper, attorney tor the plaintiff, avd pursuant to the 
suid decision and opinion of said Supreme Court, it is here 
by this court ordered and adjudged,” ete. 

Lhe foregoing quotations are found on page Q7 Ol rec ra, 

ic.) The constitution of the state of Wisconsin has always 
contained a provision, which, although different in form, is the 
same in legal effect as the “due process of law” clauses in the 5th 
and 14th amendments to the Constitution of the United States. 

\Ve reter to section 9, article | of said constitution, which is as 
follows: 

“SECTION QO. Every person is entitled to a certain remedy 
in the laws, for all injuries or wrongs which le may receive 
In is person, property or character; he ought to obtain jus- 
tice freely and without being obliged to purchase it, com- 
pletely and without denial, promptly and without delay, com- 


formably to the laws.” 


Article 2, of the ordinance of 1757, for the vovernment of the 


territory of the United States northwest of the river Ohio, con- 


ut @hece 1 | , . 
tained the lomuowimeg: 


“No man shall be deprived of his liberty or property, but by 
+e Judge Mi OF Als Peevs OF Lhe law vf thy land, 
mort > the -\ct  ¢ TreEcE . rere \ “—l 9 Naf . 
Section 12, of the .\ct of Congress, approved April 20, 1536, en- 


~ 


titled * An act establishing the territorial government of Wiscon- 
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sin,’ 5 United States Statutes At Large, page 10, provided that 
the inhabitants of said territory should be entitled to and enjoy all 
and singular the rights, privileges and advantages granted and _ se- 
cured to the people of the territory of the United States northwest 
of the river Ohio, by the articles of the compact contained in the 
said ordinance of 1787, and should be subject to all the conditions, 
restrictions and prohibitions in said articles of compact imposed 
upon the people cf said territory. It was therefore the law of the 
territory of Wisconsin, at the time of the adoption of the state con- 
stitution, that no man should be deprived of his liberty or property, 
but hy the judgment of his peers or the law of the land. 

The above section of the Wisconsin constitution has been con- 
strued by the Supreme Court of that state,and noticeably in Durkee 
ws. city of Janesville, 28 Wis. 464. 

Osborn vs. Hart, 24 Wis. 8g. 

‘Taylor vs Porter, 4 Hill 140. 

Cole vs. La Grange, 113 U.S. 1. 

City of Janesville vs. Carpenter 77 Wis. 288-301. 


Sec. 13, article 1, of the constitution of Wisconsin, is as follows: 
“Section 13. Zhe property of no person shall be taken for 


public use without just compensation therefor.” 


FEDERAL QUESTION. 


The federal question claimed is that plaintiffs in error have been 
deprived of their property without due process of law, by the 
State of Wisconsin, through the agency of its Supreme Court in 
siving effect to and enforcing a void statute ef the State, in con 
travention of the fourteenth amendment to the Constitution of the 
United States. 

The part of section 709 of the United States Kevised Statutes, 
under which the jurisdiction of this court is asserted, is the follow- 
Ing: 

“ Or where is drawn in question the validity of a statute of, 
or an authority exercised under any state, on the ground of 
their being repugnant to the constitution, treaties or laws of 


the United States, and the decision is in favor of their validity.” 
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The statue of the state, the validity of which is drawn in ques- 
tion, is that part of section 16 of the act of August 8, 1848, pro- 
viding for the improvement of the Fox and Wisconsin rivers, and 
connecting the same by a canal, which reads as follows : 

“And whenever a water power shall be created by rea- 
son of any dam erected or other improvements made on 
any of said rivers, such water power shall belong to the 
state, subject to future action of the legislature.” 

Its invalidity was claimed upon two grounds: 

First. ‘Vhat it purported to take private property for a private 
purpose, which is not only prohibited by the constitution of the 
State of Wisconsin, but also by a law which is higher and above 
all constitutions, and therefore that it was not due process of law, 
and, 

Second. That if it was held to be the taking of private prop- 
erty for a public purpose, it was void under the constitution of the 
state, and not due process of law, because said act of 1848 did not, 
neither did any other act of the Legislature of Wisconsin, provide 
a way and means for ascertaining and making the compensation 
that should be paid for the property so taken. 

The law that private property cannot be taken for private use, 
and also that it cannot be taken for public use, without just com- 
pensation, existed long before the adoption of the constitution of 
\Wisconsin. It was and is the ancient and customary law of the 
people, necessarily attaching to the just distribution, ownership 
and enjoyment of property—in other words, it was and is the law 


of the land independent of the state constitution. 


REDERAL QUESTION WAS RAISED AND PRESENTED. 


The following quotations trom the Canal Company's complaint 
in this action, show that it based its alleged title to the water 
power in question upon said act of August 8, 1848, and especially 
upon that part of section 16, last above quoted. 

Quotation from complaint, on page 2 of record: 

“That the State of Wisconsin, by an act approved August 
8, 1848, undertook the improvement of the Fox and Wiscon- 
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sin rivers, and the sale of said lands and the application of 
the proceeds thereot to the use for which the same had been 
granted, and in said act provided for a Board of Public Works 
to superintend the completion of such improvement.” “In 
said act the said State of Wisconsin provided that, ‘ whenever 
a water power shall be created by reason of any dam erected 
or other improvements made on any of the said rivers, such 
water power shall belong to the state, subject to the future 
action of the Legislature.” Ay as act tie State of Wisconsin 
appropriated to tts owu use and the use of ts assigns and siute- 
cessors the water power of the satd box river, which should 
thereafter be made avatlable by dans crected mm the business of 
wiproving sata box river.” 

Quotation from complaint on page 3 of record: 

“That said dam (meaning the dam in question), was built 
and maintained under the authority of said act of the State of 
Wisconsin, approved s\ugust 8, 1848, and amendatory acts 
providing for the completion of such improvement, and that 
there is no other authority for building or maintenance of 
the same.” 

Following certain allegations that the state had granted certain 
property to the Fox and Wisconsin Improvement Company, we 
find the following on page 4 of record: 

“That among the property so passed to and vested in said 
Fox and Wisconsin Improvement Company were the said 
canals, locks and dam in town 21, range 18, and the hydraulic 
power furnished by said dam; that said dam and canals were 
then nearly completed. Also the foliowing: “ That said 
dam furnished from the mill pond sustained by the same a 
large and verv valuable hydraulic power, which is one of 
the powers mentioned inthe act of the State of Wisconsin, 


approved August 8, 1848.” 


Hlydraulic powers or water powers are not mentioned in said act 
of August 8, 1848, elsewhere than in said section 16, which fact 
in connection with the allegation of the complaint just quoted, 
clearly shows that the Canal Company in its said complaint based 
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its title to the water power in question upon the taking or appro- 
priation of water power authorized by said section 16, 

Referring again to complaint, then follow allegations that the 
said Fox and Wisconsin Improvement Company executed a mort- 


Jage to Certain trustees Upon al 
> ‘ 


l its rights, property and franchises, 
pnclay 


line its alleged title to the water power in question, and that 


thi much a torclosure of said morteage, the planntitt became vested 


(Quotation trom complaint on page 9 of record: 


“That this phuntit is the owner of and entitled to the ex- 
clusive use and control of the water power Or hydraulic PpOWwer 
supported and maintamed and furnished by the above men- 
tioncd dam across Fox River, subject only to the right of the 
United States government to draw only so much water there- 
from as is necessary to fill the canal on the north side of said 
river, leading from the pond above said dam to the river below 
said dam, for the purposes of navigation only, as specified in 
said conveyance from this plaintiff to the United States.” 
Quotations trom the answer of the plaintiffs in error to said 


complaint: 


(uotation irom answer on page 16 of record: 
“And these defendants deny all that part of said complaint 
in folios 6 and 7 thereof, which is in these words: ‘ By this 
act the state of Wisconsin appropriated to its own use and the 
use of its assigns and successors the water power of the said 
Fox River, which should thereafter be made available by 
dams erected in the business of improving said Fox River ; 
that such appropriation Was necessary to secure the improve- 
ment of said rivers, and to prevent the application of the pro- 
cecds of the public lands granted as atoresaid trom being ex- 
pended upon dams which should furnish hydraulic power to 
private parties, owners of the lands bordering on the banks ot 
said Fox River, and thus be substantially diverted from the 
use for which they had been granted.” 
(Juotation from answer on page 17 of record: 
“And these defendants deny that all the hydraulic power 


urnished by the said dam so built in township 21, range 18 


passed to said Fox and Wisconsin Improvement Company by 
said transfer of 1853, or in any other way, and on the con- 
tary thereof, state, upon information and belief, that none of 
the hydraulic or water powers upon or appurtenant to the 
south or southerly shore, or bank of said river, and fur- 
nished by said dam, ever passed to or were owned by said 
Fox and Wisconsin Improvement Company.” 

Quotation from answer on page 19 of record: 

“ And these defendants deny that said plaintiff is, or, at the 
time of the commencement of this suit was, the owner of and 
entitled to the exclusive use and control of the water power o1 
hydraulic power supported, maintained and furnished by the 
said dam, subject only to the rights of the United States 
Government, as stated at folio 46 in and of said complaint ; 
and they further deny that the plaintiff has or ever had 
titl to or possession of said canal, daniand embankments 
for the purpose of using all surplus water drawn or to be 
drawn from said pond over and ahove the amount neces- 
sarv for use in navigation.” 


* And these defendants state that the said plainti! does not 


+ 
, 


and never did own or have anv interest in, as lessee or other- 


wise, any land or lots, vacant or otherwise, lying on the south 


‘eS, 
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uotation from answer on page 22 of record: 

* And these detendanuts deny that either the pelearntill. the 
Fox and Wisconsin Improvement Company, or the State 
of Wisconsin ever hador owned any weiter. right to wetter. 
or welrer power except lor t hie Purpose Of neivigegntion 


Wpon or slong ssid box river. except as parhkih owners 


AND THESE DEFENDANTS, UPON INFORMATION AND BELIEF, STATI 
CHAT THE STATE oF WUSCONSIN NEVER HAI rHORITY UNDER 
IPs CONSTITUTION TO ACOUIRE BY PURCHASE, CONDEMNATION 
PHEKWISE, O] rO ACCEPT VU] ae -— 2 = 
WATER, OR WATER POWER ALONG OR UPON SAID FOX RIVER, EX- 


CEPT FOR THE PURPOSES OF XAVIGATION;, AXD THAI FF NEVE! 
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HAI» ANY RIGHT, POWEK OR AUTHORITY TO TAKE OR CONDEMN 
PRIVATE PROPERTY FOR THE PURPOSE OF MILLING OR MANUFACT- 
URING OF ANY KIND, OR FOR THE PURPOSE OF TRANSFER OR SALE 
OK LEASE THEREOF TO OTHERS FORK ANY PURPOSE OTHER THAN 
NAVIGATION.” 

The Canal Company, having in its complaint based its alleged 
claim and title to the water power of the Fox river, and the al- 
lieved appropriation thereot by the State of Wisconsin to its own 
use and the use of its assigns and successors, upon section 16 of 
the act of 1848, and the plaintifts in error having by their answer 
denicd such appropriation, and also the alleged title and owner- 
ship of said water power by either the State, the Improvement 
Company or the Canal Company, the validity of said section 16 
was thereby necessarily raised and drawn in question because 


there was no other foundation set up for s ud appropriation, title 


and ownership, than that given by said section 16. 


It is true that the Canal Company claimed title to the water 


. 


’ 


power in question on the trial by prescription, but the Supreme 

Court of the state has eliminated that question from consideration 

here by deciding that the claim of prescription was not well 

founded, or at least by declaring that it did not base its decision of 

the Canal Company's title upon any prescriptive right. We quote 

rom the opinion of the State Supreme Court on page g2 of record: 

‘4. A prescriptive right to maintain the south half of the 

dam on lot 3, founded upon twenty years uninterrupted ad- 

verse user, is Claimed on behalf of the plaintiff. Inasmuch as 

we are of the opinion that the United States has the legal 

right to maintain the dam on lot 5 without regard to any pre- 

scription, it is quite immaterial whether such claim is well 

founded or otherwise. /¢ probably ts not well founded as to 

the additional embankment constructed froin the old dam to the 

leis dam, perhaps not as to the portion of the new dam on lot 

to hitch wncludes ad oO; the SO UCU south of the Conley of the 
stream,” 

It is also true that the Canal Company alleged in its complaint 


(record p. 10), that one Samuel Beardsley, the then owner in fee 


simple of said lot 5 at the time of the building of said dam, granted 


to the state of Wisconsin, its successors and assigns, the right to 
build and forever maintain said dam and all necessary embank- 
ments to make the same useful and available on said lot 5, and 
that said Beardsley waived condemnation and appraisal of damages 


of his lands and riparian rights, pareel thereot and appurtenant 
thereto. 


These allegations were all put in issue by the 


- answer | record )). 
20), and the Circuit Judge, upon such issue, found as follows: 


“There is no proof or pretense that any condemnation pro- 
ceedings have actually been taken to acquire any rights on 
the south side of the river. at this point by the State, the kox 
! 


and Wisconsin Improvement Company, the Green Bay an 
Mississippi Canal Company, or the United Sta 


tes, or that any 
conveyance has actually been had by either of them from 
anyone of any lands in lots 5, 6 or 


deed from John Hunt” (recerd p. 4% 


found as follows: 


7 aferesaid, except the 


. and the Supreme Court 


- No authority from the owner of lot 5 to erect or abut thi 
dam upon that lot, ort 


to build such embankment in front of it 
ited “= - EEE Ee ee Nie er eo 
ana NO ConGemnalon proceecaines Ubhacr the act of 1s 40 to 
‘ . ‘ | | 
obtain ail) dppralsas of damages to such jot were proved Qt} 
the trial. (Record p. 86. 


The question of the validity of said section i6, was clearly and 
senressiv raised and presented by the last quotation above mad 
expressiyv raised and presenica by the jast quotation above mad 


from the answer of the plaintiffs in erro: 
by that part of their answer, the plaintiffs in error denied that th 
plaintiff, the Fox and Wisconsin Improvement Company, o1 


OHM page 22 of record 


, > ? 4 - - ‘ 
State, ctr Had or OWHhEA Any Wale, night lo waler, or wate LOWE 


: ; 
(ercepl Jor the Pur Pose of Naviganon ;, UPon 71) 
CACC TL as PUParvIon OWES, and they aileged : 


Ist. 


ODO , ’ t) J 
i. ‘ss said f .t Vic'ad., 


That the state never had authority wader is consttuts 
to acquire by purchase, condemnation or ot 


nor OoLlhnerwisec, Or 


fa 


to accceyp 
or receive title to any land or water, or water power aiong or upon 
said Fox river, except for the purposes of navigation, and— 

2d. ‘That the state never had any right, power or authority t& 
take or condemn private property for the purposes of milling on 
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manufacturing of any kind, or for the purpose of transfer or sale, 
or lease thereof to others for any purpose other than navigation. 

If these denials and allegations were true, then section 16 must 
have been unconstitutional and void, because as already said, that‘ 
is the act by and through which the state attempted to appropriate 
the water powers of the Fox river, and by and through which the 
Canal Company claims title to such water powers, 

It is not necessary to allege in express terms that section 16 
was unconstitutional and void and not due process of law, and 
therefore that the taking of property under it was repugnant to the 
constitution of the United States. If such questions were raised 
by clear and necessary intendment, it is sufficient to sustain the 
jurisdiction of this court. 

Wilson vs. Blackbird Creek Marsh Co., 2 Peters, 245-250. 
Bridge Proprretors vs. Hoboken Co., 1 Wall. 116-142. 
Chicago Lite Insurance Co, vs. Needles, 113 U.S. 574-579. 
Murray vs. Charleston, g6 U.S, 432-441, 442. 

Furnam vs Nichol, 8 Wall. 44-56. 


We have seen that the state and federal constitutions both alike 
declare in effect that no person shall be deprived of his property 
wituout due process of law; hence a statute repugnant to one in 
this respect would be repugnant to both, so that the plaintiffs in 
error, by questioning the authority of the state under its constitu- 
tion, to take and appropriate water power upon the Fox river by 
virtue of section 16, also questioned such authority under the fed- 


eral constitution. 
Spencer vs, Merchant, 125 U.S. 345-352. 


OPINION OF STATE SUPREME COURT. 


It clearly appears from the opinion of the State Supreme Court 
that the federal question contended tor was raised and presented to 
that court, and decided against the federal right. After stating the 
facts, the opinion starts out by saying in substance that the con- 


trolling question in the case was, had the Water Power Company 


the right to cut the embankment on lots 5 and 6 on the south side 
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of the river, and draw water from the pond made by the Kau- 


kauna dam for hydraulic purposes, and then says: 


“The solution of this question requires the determination of 
several other questions, which will be stated and considered in 
their order.” 

“7. The claim of the plaintiff corporation to all the 
surplus water power created by the dam, is based upon the 
proposition that section 16 of the act of the Legislature, 
approved August 8&8, 1848. appropriates all such water 
power to the state. This proposition is disputed on behalt 
of the detendants.”’ (Record page 88. ) 

Then follows a construction of section 16, holding that it cov- 
ered the water power in question. 

We further quote from the opinion on page 89 of record : 

“We conclude, therefore, that whatever right the state 
TOOK to the Kaukauna Water Power, by the act of 1848 
(zvhich ts the absolute ownership of the whole thereof tf that ts 
a valid act), is vested in the plaintiff.” 

Allow us to say here in connection with this last quotation that 
the court must have decided section 16, of the act of 1848, to be 
valid, because they held in subdivision 5 of the opinion (record, 
page 92), that the plaintiff was the legal owner of the water power 
created by such dam (meaning the Kaukauna dam), over and abov 
whatlis required for navigation, 

We quote further from the opinion on page 89 of record: 

“92. It is further maintained on behalf of the defendants 
that cenceding the Kaukauna water power is within the pro- 
vision of section 16, of the act of 1848, such act is invalid as 
to the surplus of the water power over and above that required 
for the navigation of the river, for te reason that ul ts taking 
private property for private use, which ts beyond the power of thi 
legislature.” 

This plainly states the first ground upon which it is claimed 
that section 16 was not due process of law, and that it was raised 
and presented. 

The State Supreme Court held that the taking was incidentally 


for a public use, but that decision does not attect the jurisdiction 


of this court, as this court will give the statute an independant 
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law ° 


We again quote from the opinion on page Qo of record: 

“Oo It is turther claimed on behalt ot the defendants 
that by locating the south end of the dam upon lot 5, 
building an embankment thereon, and on lots 6 and 7, and 
appropriating the whole water power created by the 
dam; the state took the property of the owners of those 
lots, and that the laws of the state made no adequate 
provision for compensating them theretor.”’ 

Here is plainly stated the second ground upon which it ts 
claimed that section 16 was not due process of law. 
We further quote from the opinion on page 93 of record: 

The case is a very important one, and any judgment 
finally entered in it may, probably will, be far reaching in its 
effect upon water rights on the Fox river. The writer ven- 
tures to express the opinion that there are federal questions 
involved in it which will support an appeal to the Supreme 
Court of the United States, and the desire that such an appeal 
may be taken to the end that the relative right of the plaintiff 
and other claimants to water power created by the improve- 
ment of the fox river, now owned by the United States, may 
be finally determined by that tribunal.” 

We give this quotation as confirming the fact that federal ques- 
tions were involved and had been raised and presented, and not as 


stating what they were 


NECESSARILY INVOLVED. 
[t appears from the record herein that the validity of section 16 
Was necessarily involved in the decision of the State Supreme 


Court, and that it could not have given the judgment which it 


passed without deciding in favor of such validity. The Canal 


le eed 
a 


Company founded its right to the water power in question upon that 
act and no other, and it made no other claim of title except by 
prescription, which was decided against it. 
Armstrong vs. ‘Treasurer of Athens County, 16 Peters. 281-255. 
Wilson vs. Blackbird Creck Marsh Co. 2 Peter 
Chicago Life Insurance Co, vs. Needles, 113 U.S. 574-379. 


eureka Lake Co. vs. Uyba County, 116 U.S. 410 


FOURTEENTH AMENDMENT. 


The counsel for defendant in error contends that because the 
state legislation drawn in question was enacted in 15848, therefore 
the fourteenth amendment to the Constitution of the United States, 
adopted in 1868, 1s inapplicable. The fourteenth amendment pro- 
hibits any state, through axy agency whatever, whether legislative, 
executive, or judicial, from depriving any person of property with- 
out due process of law. It does not define what is due process of 
law, but whatever is not, it prohibits. 

Section 16 of the act of [545, was an assertion by the state of 
the right to arbitrarily take and appropriate private property for a 
private use, or perhaps for a public use, but in either case without 
compensation; at least, such was and is the contention of the 
plaintiffs in error. The record shows that no part of the water 
power in question had ever been actually taken, appropriated, or 


‘ 


used by the state or its assigns prior to the commencement of 
this suit, therefore, section 16 as to such water power had re- 
mained a dead letter upon the statute book up to tl 
Canal Company found it necess iry to invoke the authority of the 
state through the agency of its courts, to give effect to the statute 
of 1848, and this is the authority, exercised through such agency, 
to which the fourteenth amendment applies, and is also the author 
ity drawn in question under the provisions of section 709 of the 


a6 ~ Revised statutes, as Weiias the void Statute cniorced by such 


authority. If section 16 was void, and not due process of law 
according to the law of the land, then the judgment of the state 
court holding it valid and giving it effect, was also not due process 


of law. and was in violation of the fourteenth amendment. 
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In /fead vs. Amoskeag Manufactuiing Co., 113 U.S. 9, the state 
statute drawn in question was approved July 3, 1868, twenty-five 
days prior to the adoption of the fourteenth amendment to the 
Federal Constitution. 

Justice Gray, in delivering the opinion of the court in this case, 
Says, at page 15: 

“The single question presented for decision is whether he 
(plaintiff in error) has been deprived of his property without due 
process of law in violation of the fourteenth amendment of the 
Constitution of the United States. It is only as bearing upon 
that question that this court, upon a writ of error toa state court, 
has jurisdiction to consider whether the statute conforms 
to the constitution of the state.” 

Provident Institution vs. Jersey City, 113 U.S, 506, was a writ of 
error to the Court of Chancery, of the State of New Jersey, based 
upon an alleged violation of the due process of law clause of the 
fourteenth amendment. The state statute, there drawn in ques- 
tion, was passed May 25, 1852. 

This court, in its opinion in Strauder vs. West Virginta, 100 U. S. 
303, at page 310, uses the following language : 

* The fourteenth amendment makes no attempt to enumerate 
the rights it designed to protect. It speaks in general terms, 
and those are as comprehensive as possible. Its language is 
prohibitory, but every prohibition implies the existence of rights 
and immunitics, prominent among which is an immunity from 
inequality of legal protection, either for life, liberty, or prop- 
perty. Any state action that denies this immunity to a col- 
ored man, is in conflict with the constitution,” 

In l2reinta vs. Rives, 100 U.S. 313, at page 318, we find the fol- 
lowing in the opinion of the court: 

“Tt is doubtless true that a state may act through different 
acencies, cither by its legislative, its executive, or its judicial 
authorities, and the prohibitions of the amendment (referring 
to the fourteenth amendment), extend to all action of the state, 
denying equal protection of the laws, whether it be action by 


one of these agencies or by another. Congress, by virtue of 


the 5th section of the fourteenth amendment, may enforce the 
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prohibitions whenever they are disregarded by either the 
legislative, the executive or the judicial department of the 
state. The mode of enforcement is left to its discretion. It 
may secure the right, that is, enforce its recognition by re- 
moving the case from a state court, in which it is denied, into 
a federal court, where it will be acknowledged. Of this there 
can be no resonable doubt.” 

And in -v. parte Virginia, 100 U.S. 339, we quote the following 

from the opinion of the court, at page 347: 

“A state acts by its legislative, its executive, or its judicial 
authorities. It can act in no other way. The constitutional 
provision therefore must mean that no agency of the state, or 
of the officers or agents by Whom its powers are exerted, shall 
deny to any person within its jurisdiction the equal protection 
of the laws. Whoever, by virtue of pubtic position under a 
state government, deprives another of property, life, or liberty, 
Without due process of law, or denies or takes away the equal 
protection of the laws, violates the constitutional inhibition, 
and as ke acts in the name and for the state, and is clothed 
with the state’s power, his act is that of the state. ‘This must 
be so, or the constitutional prohibition has no meaning.” 


Neal vs. Delaware, 103 = 370. 


MIAKILS. 


The errors assigned all converge to the one question: Was 
section 16 of the act of August 8, 1848, valid and sufficient to 
authorize the state to lawfully take and appropriate the water 
power in question, being parcel of the land bordering the Fox 
River on its southerly side,at Kaukauna, now owned by the Water 
Power Company, and especially of said lot 5 upon which the 


southerly end of the dam across the river at that point abuts ? 


The Water Power Company’s ownership of the land bordering 
pany ¢ 


the river on its southerly side extends to the thread or middle of 
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the stream and carries with it the right to use the water of the 
river for hydraulic and other purposes, subservicnt only to the uses 
of navigation. This is a property right incident to the ownership 
of the land. 

It is established in Wisconsin by a long and unbroken line of 
decisions of its Supreme Court that the owner of the bank of a 
navigable stream takes to the thread of the stream with the right 
to. use the water which flows over his land, subject only to the 
easement of navigation, 

The first decision was Joxes vs. Pettibene, 2 Wis. 308, which was 
made at the December term 1833 of the court. In this case it was 
held that the purchaser ot land Iving on the bank of a stream, 
when bounded by the stream, tool to its center or thread ; also that 
the United States in running meander lines along the margins of 
rivers, did it to determine the quantity of land, and not for the pur- 
pose of establishin: boundary lines. This decision related back 
to at least the year i842, when it appeared that one George Lur- 
wick, the owner of the land in question was authorized by the 
Territorial Legislature of Wisconsin, to build a dam across the 
Oconto River. The decision was simply declaratory of what was 
the law of the land, and necessarily went back in effect to the time 
when the land was purchased from the United States, because 
there had been no new or additional grant, from either the state or 
United States, of the land in the bed of the river. The Supreme 
Court of the state had no power to make such grant or to legislate. 
It could only declare what was the existing law of the. state. 
What was true of the Oconto River must have been true of the 
Fox River; for both were in the same jurisdiction and subject to 
the same laws. The legislature could not establish one rule and 
the Supreme Court of the state another for the ownership of the 
beds of navigable streams. 

Jones vs. Pettibone, 2 Wis. 308. 
Walker vs. Shepardson, 2 Wis. 354. 
Walker vs. Shepardson, 4 Wis. 486. 
Mariner vs. Schulte, 13 Wis. 693. 
Arnold vs. Elmore, 16 Wis. 509. 
Harrington vs. Edwards, 17 Wis. 586. 
Yates vs. Judd, 18 Wis. 118. 
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Mieson vs. Merrill, 42 Wis. 203. 
Delaplaine vs. R’y Co., 42 Wis. 214. 
Weisbrod vs. R’y Co., 18 Wis. 35. 
Hever vs. R’v Co., 26 Wis. 624. 
Norcross vs. Grittiths, 65 Wis. $99. 
Janesville vs Carpenter, 77 Wis. 288. 


Chandos vs. Mack, 77 Wis. 373-377. 


In the case of Walker vs. Shepardson, 4 Wis. 486, at page 508, 
the court says: 

“This court has decided that riparian owners who are 
bounded on a stream above the ebb and flow of the tide, own 
the land to the center or thread of the stream, and that, where 
the stream is navigable, the land covered by it is subject to 
the right of the public to the use of the stream as a public 
highway for the passage of vessels employed in its naviga- 
tion; but that for all other purposes the right of the ripartan 
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In the Cry of Fauncsville vs. Carpenter, 77 Wis. 288, at page 300, 
the court says: 

“That Thomas Lappin, the owner in fee of this ground, 
has the right to use and enjoy it to the center of the river in 
any manner not injurious to ethers and subject to the public 
right of navigation, lias been too often decided by this court 
and other courts to be questioned. As a riparian owner of 
the land adjacent to the water, he owns the bed of the river 
usgue ad filum aguac, subject to the public casement if it be 
navigable in fact, and with due regard to the rights of other 
riparian proprietors. Ile may construct docks, landing place, 

piers and wharves out to navigable waters if the river is nav- 
igable in fact, and if it is not so navigable he may construct 
anything he pleases to the thread of the stream, unless it in- 
jures some other riparian proprietor or those having the sur- 
perior right to use the waters for hydraulic purposes. ' 
* x * * Subject to these restrictions, he has the right to 
use his land under water the same as above water, It is his 


private property under the protection of the constitution, and 
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water course passes, should sell parcels above and below his 
own land retained, each grantee would take his parcel with a 
full right, without special words, to the use of the water flow- 
ing on his own land as parcel, and subject to the right of all , 
other riparian proprictors to have the water flow to and from 
such parcel. There is no occasion, therefore, for the grantor, 
in such case, to convey the right of water to the grantee, or 
reserve the right of water to himself, in express words ; be- 
cause, being inseparable from the land, and parcel of the 
estate, such right passes with that which 1s conveyed, and 
remains with that which is retained.” 

Merrifield vs. Worcester, 110 Mass, 216-219. 

Tourtellot vs. Phelps, 4 Gray 370-376. 

Pratt vs. Lamson, 2 Allen 275-284-287. 

Tyler vs. Wilkinson, 4 Mason, 400. 

Angell on Water Courses, Secs. go-97. 

Black River Imp. Co. vs. La Crosse Booming and Trans. Co. 54 


Wis. 639-682. 


The State Supreme Court in the case at bar held that the right 
of the owner of the land bordering the Fox river to utilize the 
waters of the river upon @his land was proferty. We quote from 
the opinion of the court in this case (Record p. go): 

“Tle (referring to riparian owner) has the right, however, 
to pass from his land to the river and from the river to his 
land, and to utilize ‘the waters of the river upon his land for 
any purpose not interfering with navigation cof the stream or 
the rights of other riparian owners. That the construction 
of the Kaukauna dam and improvement by the state and 
its appropriation of the water power thereby created, 
take the property of the owner of lot 5 and deprive him 
of fis riparian rights just mentioned (which are also 
property) does not seem to admit of doubt or contro- 


versy. ” 


That part of section 16 of the act approved August 8, 1848 (laws 


of the State of Wisconsin, 1848, page 58), in the words following, 


to-wit: 


of any dam erected or other improvements made on any of said 
rivers, such water power shall belong to the state, subject to future 
action of the legislature,” was invalid, and hence not due process 
of law, for that it sought to authorize the taking of private prop- 
erty for private use. 

It is unnecessary to cite authorities to show that it was beyond 
the power of the legislature to authorize such a taking for such a 
use. Our only inquiry need be as to whether the taking sought to 
be authorized was for a private use. Lhe thing which the statute 
in question authorized to be taken was water Power, which was not 
an essential part of the public thing being legislated upon, to-wit: 
the improvement of the navigation of the river. 

The act also provided that such weater power should belong to the 
state, subject to future action of the legislature. 

This, we think, clearly implied that the state did not intend to 
use the water power in connection with and as a part of the public 
improvement, but did intend to dispose of it tor Artvele purposes. 

This construction of the statute as to the water power in ques- 
tion is made more emphatic by the physical tacts connected with 
the public improevemeat of the river at Kaukauna. None of the 
public improvements at this point touched the south side of the 
river, except the dam and the embankment leading therefrom 
along the margin of the river up stream, 

The public canal, through which the water was to pass for the 
purposes of navigation, was upon the north side of the river. 

The water power in question being appurtenant to the south 
shore could not well be used for any of the purposes of naviga- 
tion established by the improvement, which were all located upon 
the north side, hence we say it is the more apparent that the state 
only sought to take and appropriate such water power for private 
use. It is a fact which will be undisputed, that ever since the dam 
at Kaukauna was first constructed, a large volume of the water of 


the river has poured over its crest and has gone to waste, and that 


lI. 


“And whenever a water power shall be created by reason 
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it was not only unnecessary for the purposes of navigation, but 
physically impossible to pass the whole volume of the river 
through the improvement canal on the north side. The water 
powers Were not essential to the public use. 

linis is fully established by the finding of the Secretary of War 
that they were vof vecded in the purchase made by the United 
States from the Canal Company. 

It is therefoie fair to assume that the attempted appropriation 
thereof by the state was tor a private use. Lhe state could only 
appropriate so much of the water of the Pox river as was neces- 
sary for the public use, the use of the surplus remaining in the 


] , . . ’ ’ _ 


riparian owners. lasricke vs. Suita, 5 Paiges Ch’y 13; Private 


rights could only be invaded to the extent necessary tor the 
public use. Lhis doctrine is eNxpressivy recognized in Sflevens 


” 


Potnt Boom Co. vs. Riley, 46 Wis. 237, and Cohu vs. Wausau boom 
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Co., 47 Wis. 314. In the latter case, Ryan C. J. at p. 325, quotes 
the following trom his opinion in the former case: 

lhe private right of the mparian owner is suboradumate to 
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The Supreme Court of Wisconsin, in the case at bar, held that 


under said section 16, the water powers were taken by the state for 


public and not tor private use, and assigned as its principal reason 
| for such holding that it was necessary for the state to have the 
entire and absolute control of the dam, embankments, canals, and 
all appliances necessary for the purposes of navigation, as well as 


of the waters in the pond created by the dam. 


We quote from the opinion of the court at page 8a 
| “It was necessary to erect the Kaukauna dam tor the pur- 
pose of making the river at that point available for navigation. 


Without it, slack-water navigation would have been impossi- 


ble. It was of vital interest, therefore, to the state that it or 

| the corporation to which it entrusted the preservation and 
maintenance of the improvement should have the entire and 
absolute control of the dam, embankments, canals, and all ap- 
pliances necessary for the purposes of navigation, as well as 
of the waters in the pond created by the dam. It would be a 
serious detriment to the public interest were each riparian 
owner entitled to cut the dam, or the embankment which is a 
part thereof, and draw water from the pond. The exercise of 
such a right might, and probably would, seriously interfere 
with the proper management of the improvement greatly to 
the detriment of the free and unrestricted navigation of the 

river. It was impossible to make the improvement in a 
proper manner, and to meet the requirements ot baviv ation 
Without creating some surplus water power, but for the rea- 
sons above suggested such surplus was merely incidental to 
the improvement.” 

The best answer that can be viven to the above reasoning of the 
Supreme Court of Wisconsin, is the practical one supplied by the 
parties in interest. ‘The ownership andcontrol of all the watei 
powers created by the public improvement of the Fox River (in- 


cluding the water power in question, if it ever in fact belonged to 


the state ana consequently to the Canal Company) has been 
severed from the ownership of the works of improvement, and that, 
with the consent of the state and of the United States, the only 


nowers having any possible control over the river for the purposes 
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of navigation. Congress authorized the purchase from the Canal 
Company of the works of improvement with or without the water 
powers, and the legislature of Wisconsin by chapter 416, Private 
& Local Laws, 1871, authorized the Canal Company to sell and 
dispose of its rights and property to the United States as contem- 
plated by the Act of Congress. 

Under the authority so given by the two legislative powers, the 
United States purchased the works of improvement only, and the 
Canal Company sold and conveyed only such works of improve- 
ment, retaining all water powers created thereby which it then 
owned. Tiie Canal Company to-day claims all such water powers 
as its private property with the right to control them for its private 
uses, and also claims that the United States is bound to preserve 
and maintain such water powers for the private uses of such Canal 
Company. (Record p.g.) We thus have a practical demonstra- 
tion that such water powers were not incidental or essential to the 
public improvement, but on the other hand that they were taken 
and appropriated wholly for private use. 

The Supreme Court of Wisconsin also based its decision that 
the water powers were not taken for private use upon two former 
decisions made by that court, one in sléorney General vs. City of 
kau Claire, 37 Wis., 400, and the other in Slate vs. Lau Claire, 40 
Wis. 533. 

These cases were brought by the state against the city to enjoin 
it from erecting a dam across the Chippewa river which had been 
authorized by acts of the legislature. In the first case the legisla- 
tive act involved was held void because it authorized the erection 
of a dam at public expense across a navigable river, either for the 
purpose of water works for the city, or for the purpose of leasing 
the water fer private uses. Being optional for either the public or 
private purpose it was held void. The legislative act involved in 
the second case was held valid because it authorized the damming 
ot the river for the public purpose of constructing water works for 
the use of the city. The language ot the chief justice, who deliv- 
ered the opinion in each of these cases, found at page 435, 37 Wis. 
and again repeated at pages 541 and 542, 40 Wis. would seem to 


imply that the excess of power produced by the dam _ erected 
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across a navigable river for the purpose of establishing water 
works for the city might be leased by the city ; but no question of 
private right was involved or called in question in these cases ; had 
there been, the language referred to would undoubtedly have been 
modified in reference to such right. 

The preceding paragraph in the opinions implies this: 

“ For that purpose (meaning the public water works for the 
city) the legislature could unquestionably grant and the city 
take the power to construct and maintain a dam not obstruct- 
ing the navigation of a public river or violating other right, 
public or private.” 

The Chief Justice referred to the case of Spaulding vs. Lowell, 
21 Pick. 71, as supporting his intimation in the Eau Claire cases 
that the excess of power produced by the dam might be leased by 
the city. 

Spaulding brought an action against the city of Lowell to re- 
cover back the amount of a tax which he had paid, and which had 
been assessed by the city upon him to aid in the building by the 
city of a market house, claiming mainly that the purpose for which 
the tax was raised was not a pedlic one and therefore illegal, 
and, incidentally, that because an excess of room in the building 
as constructed, not required for market purposes, was leased by 
the city for other purposes, such leasing was an abuse of power 
and should defeat the tax. The court ruled against him upon 
both propositions, holding that the main object was the building 
of a market house, that the corporation was the proper judge of 
the fitness of the building for its objects, and that it was not com- 
petent in that suit to inquire whether the building was a larger 
and more expensive one than the exigencies of the city required. 

If, in the case at bar, the question was whether the accidental 
surplus of water lawfully in the canal leading from the pond, cre- 
ated by the dam on the north side of the river, for the purposes of 
navigation, cculd be rightfully leased for water power purposes, 
then a question similar to that in Spaulding vs. Lowell would be 
presented, 

The question under consideration in this case, it seems to us, Is 


a very different one. It is whether the excess of water in the pond 
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formed by the dam and appurtenent to the south shore, and which 
is not necessary to, and cannot be taken into the canal for the 
purposes of navigation, can be claimed as an incidental part of the 
public improvement. The mere statement of the question shows 
that it is essentially different from the one presented in Spaulding 


os. Lowell, 


ITT. 


Should it be determined that the taking of water power under 
said section 16 was for a pudlic use, then we say, that such portion 
of said section was void under the constitution of the state, and 
not due process of law, because said act of 1848 did not, neither 
did any other act of the legislature of Wisconsin, provide a way 
and means for ascertaining and making the compensation that 
should be paid for the property so taken. 

Section 13, Article 1, of the Constitution of the state of Wiscon- 
sin, is as follows: 

“The property of no person shall be taken for public use 
without just compensation therefor.” 

This provision was in force when the act of 1848 was enacted. 

The sections of the act of 1848, relating to the subject of 
ascertaining and making compensation for property taken, being 
those numbered from 17 to 21, inclusive, are quoted at length in 
the statement portion of this brief. 

In the case at bar, the Supreme Court of Wisconsin held that 
the act of 1848 made no adequate provision for compensating the 
owners of property taken for the improvement. 

We quote from such opinion (Record p. 91): 

“The act of 1848 is certainly liable to the criticism that it 
makes no adequate provision for compensating the owners of 
property taken for the improvement.” ee 

“But the act of 1848 failed to give the land owner the 
right to institute condemnation proceedings under it, to 
have his compensation determined ; and if the state should 


institute such proceedings, the compensation, when deter- 
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mined, was, by section 21 of the act, made payable out of the 

fund appropriated to such improvement.”. * * * * * 
“The history of the improvement during the time it was in 
the hands of the Board of Public Works and of the Fox and 
Wisconsin Improvement Company, shows that the improve- 
ment fund was a very uncertain source to rely upon for the 
pavment of a debt charged upon it. No other provision was 
made in the act of 1848, or in any other act of the legislature, 
for the condemnation of property to the use of the improve- 
ment, or for payment therefor. In view of these serious 
defects in the law, and especially because the owner of the 
property taken for the purposes of the improvement was 
powerless to institute proceedings to have the compensa- 
tion ascertained to which he was entitled, Mr. Justice 
Orton said in Sweancy vs. U. S., 62 Wis. 396, 22 N. W. Re- 
porter 609, that until the act of Congress of 1875 there was 
no provision of law for the ascertainment and payment of the 
damages, and compensation for the taking of lands, by flow- 
age or otherwise, for the use of the timprovement. Looking 
to the practical operation of the statute, the statement thus 
made is substantially correct, although perhaps inaccurate in 
theory and form.” 

The same conclusion was reached by that court in Stweaney vs. 
C”. S., 62 Wis. 396, and in Jones vs. U.S. 48 Wis. 385-404, and by 
this Court in Pumpeliy vs. Green Lay Co., 13 Wall. 166-176. 

The act of 1848 utterly failed to provide the means for the 
owner of private property to obtain the compensation required to 
be made under the constitutional provision above quoted. Under 
section 17 of the act, the initiative step in the proceedings to as- 
sess benefits or damages couid only be taken by the superintendent 
of the board, under its directions; and the history of this case 
shows that no such action has been taken in reference to lot 5 for 
the space of more than thirty years. This feature of the act ren- 
ders it invalid under the rule laid down in Shepardson vs. XK. RX. Co., 
6 Wis. 605, and in Powers vs. Bears, 12 Wis. 213. In the Shepard- 
son case at page 613, the court says: 


‘For, although in this case provision is made for the 
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appraisal of the land taken, it is entirely at the option of the 
Company whether commissioners shall be appointed for that 


purpose or not, The owner of the land has, under the act of 


the legislature, no power to do any act which would have the 
4 effect to compel the Company to procure an appraisal of the 
: land, or make payment therefor, Tle stands in the position 


of one whose property is taken from him without his consent, 
and who is without the power to compel payment. It was 
suggested by the counsel for the Company, that he could 
apply to the circuit court and procure a mandamus against 
the Company, to compel them to procure the appointment of 
commissioners to make the appraisal. Admitting that the court 
has the power to issue a writ of mandamus to compel a_pri- 
vate corporation to perform a duty enjoined upon it by law, 
we still think that the owner of property which is taken for 
public use should not be compelled to resort to such a pro- 
ceeding to obtain compensation. | Zhe constitution provides that 
his property shati not be taken for such use without compensation, 
and tt would in our opinion, be most grossly violated by compelling 
him to resort to a lawsutt in order to recover the value of the prop- 
erty taken.” 

Another radical defect in the law is that it provided (Sec. 21) 
that the damages should be paid out of the fund appropriated to 
said improvements. This fund was avery uncertain and inadeqate 
one, as experience proved, and was a trust-fund only, under con- 
trol of the state. The state was liable for the expenses of the im- 
provement only as trustee, and then only to the extent of the 
trust-funds in its hands. The act also provided that no execution 
should issue against the state upon any judgment that might be 
rendered. 

Section 7 of the act incorporating the Fox and Wisconsin Im- 
provement Company, chapter 98 of the General Laws of 1853, 
legislated the Board of Public Works, created by the act of 1848, 
out of existence. So that when the Improvement Company com- 
menced the construction of the dam in question at Kaukauna in 
1855, there was neo Board of Public Works to set in motion the pro- 
ceedings authorized by section 17 of the act of 1848; hence, there 


could not have been, at that time, any valid condemnation proceed. 
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ings instituted to obtain private property for the purposes of the 
Kaukauna dam. The Improvement Company, in the absence of 
any express provision of law authorizing it, could not say who 
should have the power in the place of the Board of Public Works 
to select the appraiser as provided in section £7. 

Having established that there were no valid provisions of law in 
force by which compensation for private property, required for the 
purposes of the improvemerst of the Fox and Wisconsin rivers could 
be ascertained and obtained, it follows that there could be no law- 
ful taking or appropriation by the state, or its successors, under the 


authority of section 16 of the act of 1848, or under any other 


authority, of any private property for the purposes of said improve’ 


ment. Under the constitution the power to take was coupled with 


the right to have compensation made. The two went hand in 
hand; and the power to take could not be lawfully exercised un- 
less the means for ascertaining and obtaining compensation at thi 
time existed. We are fully sustained in this position by the unr 


form decisions of the Supreme Court of Wisconsin. 


In Norton vs. Peck, 3 Wis. 714, the question was whether certain 
prenuses had been legaliy taken and appropriated by the tow: 
authorities for the purposes of a highway. The record did not 
show that any damages were awarded for the laying out of the 


] en ee , Bodine | 
highway. Chiet Justice Whiton in delivering the opinion of the 
court says: 

“Tt our statutes make no provison for ascertaining and 


paving the damages which the owners Of such property sustain 
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We are compelled to hoid the plea of justification bad. 


because if contamed neo averment that «¢ Mmipcnsall mn” was 


made to the plaintitt below for lis land taken for the highway, 
and no averment that any proceedings were taken by thi 
authorities of the town to ascertain the value of the land, s 
that he could receive 1 

In Shepardsen vs. Rativad Ce. supra, at foot of page 612, th 


court Savs: 


In 


Says: 
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“We are of opinion that this act, so far as it attempts to 
authorize the taking and use of the land of individuals by the 
Company, without making any compensation, or providing 
any means by which compensation can be obtained by those 
whose property is taken, is repugnant to the section of our 


constitution above recited.” 


In Nobins vs. Railroad Co., 6 Wis. 636, at page 642, the court 


says. 


“When the government veeds my land it has the sovereign 
right to take it, and when it takes it by virtue of such sov- 
ercign right and power, it is bound by the constitution to pay 


me the value thereof at the “ame tt ts taken.” 


Loop vs. Chamberlain, 20 Wis. 135, at page 137, the court 


“And although the railroad company has permanently 
apprepriated the land of the plaintiff to its use, and are now 
and have been for years occupying it with a railroad track, 
and using it for the purposes of its road, yet it does not 
appear that any compensation has been made for the prop- 
erty thus taken, as required by the constitution and as 
contemplated by its charter. Under these circumstances, 
there can be no doubt that neither the railroad company, 


norany person acting under it, has any right to occupy 


the land or exercise acts of ownership over it. They are 
simply wrong doers, and must be considered as trespas- 


ers.’ 


Again, in the same case, at page 138. 


cht 


“The principle is well established in this state, and oug 
to be considered as settled, that neither a railroad company 
nor anyone acting under it, can enter upon a person's land 
and permanently occupy and appropriate it to the use of a rail- 
road without makiag compensation therefor, or doing what in 
contemplation of law is deemed equivalent to making compen- 
sation—having the value of the property taken ascertained by 
commissioners, and tendering the amount to the owner. 


(util this is done, the company acquires no right to exer- 
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cise acts of ownership over the property or to use it tar the 
purposes ot its road.” 


In Sherman vs. Katiroad Co., 40 Wis. €45. Ryan. C. J. in deliver- 


ing the opinion of the court, says: 


‘The case is governed by the constitution and statutes of 
this state, and the settled construction of them by this court. 
Upon open questicns in this court we listen always with inter- 
est and often with instruction to the decisions of courts else- 
where, upon kindred questions. But when the rules ot 
decision in this court are settled, we cannot disregard them 
because different rules may prevail elsewhere. There must 
always come a time when questions settled by the decisions of 
this court cease to he open here. 

“ Under the constitution of this state private property cannot 
be taken for public use wethout just compensation first made tor it. 
M. & M. Railroad Co. vs. Ebee, 3 Pin. 334; Norton vs. Peck, 3 Wis. 
714; Shepardson vs. R. R. Co., 6 ld. 605; Robins vs. Ratlrosd Ce., 
ld. 636; Davis vs. Railroad Co., 12 Wd. 16; Powers vs. Bears, 1d. 
214; Loop vs. Chamberlain, 17 ld. 504. 20 Id. 135; Aennedy vs 
Railroad Co., 22 ld. 381; Bigelow vs. Ratlread Co., 27 ld. 478; 
Bohiman vs. G. B. & L. P. Raitway Co, 30 Id. 105; Bohiman 
vs. G. B. S&S M. Ratlway Co. Ante, 157. This protection 
extends to an adjacent owner’s fee in a common highway, against 
its use for the track of a railroad. ‘Ford vs. Ratlroad Co.. 14 Wis. 
609; Pomeroy vs. Ratiread Co, 16 1d. 640; Legar vs. Ratiway Co., 
26 Id. 624. 

* fade provision in the charter of a railroad company 
delegating the right of eminent domain, without providing 
for just compensation as a condition precedent to the 
use of private property, would be void under the coustitu- 
tion. Sheparason vs. Railroad Co.; Bigelow vs. Railway 
(o.: Bohlman vs. G. BL & L. P. Railway Co. supra. 

“Jt was never the law in this state that a railroad eom- 
pany could permanently appropriate land to its use, leav- 
ing the owner to his own proceeding to obtain just compen- 
sation for it. Norton vs. Peck: Davis vs. Railroad Co.; 
Shepardson vs. Railroad Co.;: Powers vs. Bears; Loop vs. 
Chamberlain, supra, 


46 


“The learned counsel tor the respondent argued that the 


charter of his client authorized it to take land for its use, leav- 


ing the owner to his own remedy under it for compensa- 


tion. If such were the true construction of the charter, it 


would obviously have been so far void.” 
Section 16 of the act of 1848 did not of itself divest the title to 
any private property, and could not until compensation was first 
made, as provided by the constitution. 


San Francisco vs. Scott, 4 Cal. 114. d 


Consistent with the rules laid down in the foregoing cases, it has . 
also been held by the Wisconsin Supreme Court that where pri- 
vate property was sought to be taken for a public use, without just 
compensation being first made or provided tor, the owner had his 
remedy either in ejectment, trespass, or by injunction. 


Sherman vs. Rauroad Co. 4o Wis. 645. 


Gilman vs. Railroad Co. 4o Wis. 643. 


’ 


Blesch vs. Railway Co. 43 Wis, 183. 


Weisbrod vs. Railway Co., 21 Wis. 602. 
Hegar vs. Railway Co., 26 Wis. 624. 
McVey vs. Railway Co., 42 Wis. 532. d 
It is true that in nearly, if mot quite all the cases which we have 
cited, the right of eminent domain was sought to be exercised in 
behalf of railroad companies; but the rule as to compensation, as gf 
fixed by the constitution, is a universal one and applies when- 
ever there is an attempted exercise of the power, whether in behalf 
of public or private corporations, or of individuals, if such a thing 
is possible. It must be borne in mind, however, that the Fox and 
Wisconsin Improvement Company and the Canal Company were 
both private corporations, and that it was not until after the state ” 
had placed the improvement of the rivers in question in the hands om 
of the Improvement Company that there was any actual entering 4 
upon and taking of private property for the purposes of the im- y, 
provement at Kaukauna, Hence, it must be held that the ques- 
tion here stands upon the same footing that it does in the cases 7 
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cited, and, as it would, had the attempted taking been in behalf 
of a railroad company. 

We think it must now clearly appear to the court that at and 
prior to the time of the conveyance made by the Canal Company 
to the United States, there had not and could not have been any 
lawful taking or appropriation by the state, or its successors, the 
Improvement Company and Canal Company, of any part of lot 5, 
or the water power or riparian rights, parce! thereof. Such lawful 
taking or appropriation, during such time, was impossible, because 
no lawful means existed for ascertaining or making the just com- 
pensation required by the constitution. And such compensation 
was not, and in fact never has been made. The Canal Company, 
at the time it made its conveyance to the United States, was but a 
trespasser as to lot §,and had no right or title whatever thereto or 
to the water power, parcel thereof. Ilaving no title, it conveyed 
none to the United States, and could not except or reserve any to 
itself, and by such conveyance it deprived itself of the power to 
thereafter acquire by eminent domain any title to or interest in lo, 
5, or the water power, parcel thereof, because it had wholly parted 
with the public improvement and all powers incident thereto. 

Had the owner of lot 5 brought cjectment, Canal Company 
would have been ousted, because it had no title and no compulsory 
micans of acquiring title. It scems to us that these conclusions 
are as definitely reached as though it were the solution of a mathe- 
matical question. 

The deed given by Canal Company to the United States was but 
a quit-claim, and contains no covenants whatever on the part of the 
crantor, and there are no covenants therein which can be construed 
as running from the grantee to the grantor as to the property ex- 
cepted by the grantor. 

It therefore follows that the government is not bound to 
make good any detect in or want of title to any of the property 
excepted by the CanalCompany in its deed to the government. 

[f the Canal Company had acquired no title to the water power, 
parcel of lot 5, at the time of its conveyance to the government, 
the government is not now bound to supply such title; and, as 


ve have already said, the Canal Company has lost its power to 


45 


acquire such title through eminent domain by having parted with 
the public nmprovement, 

the Supreme Court of Wisconsin held that the owner of lot 35 
had never been compensated tor the water power, parcel thereof, 
neither had he released his right to such compensation. (Record 
p. gO). It also held that the United States (record p. 92), had 
issumed the payment of such compensation and had supplied the 
cans of ascertaining the same by Act of Congress entitled “ An 
ict to aid in the improvement of the Fox and Wisconsin Rivers, in 
ne State of Wisconsin, approved March 3, 1875, being chapter 
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was nothing in the contract of purchase made between the gov- 
ernment and the Canal Company, by which the government was 
bound to pay anything for, or on-account of the property which it 
did not take, and which was eXpested in the deed. The water 
powers created by the Kaukauna dam, and by the use of the sur- 
plus water not required for the purposes of navigation, are a part 
of the excepted property which the government did not purchase. 
Whatever title the Canal Company had to such water powers and 
such surplus water at the time of its said conveyance it kept, and 
nothing more. If its title was defective, or it had none, the gov- 
ernment was in no wise bound to make the same good or supply 
it. To compel the government to now pay for the water power, 
parcel of lot 5, for Canal Company's benefit, would require it to 
make a payment which it never agreed or assumed to make, and 
for property that it had_no title to or interest in. It would be noth- 
1¢ more nor less than a forced addition to the consideration which 
it agreed to and did pay tor the property that it actually purchased. 
ht as well call upon the government to 


Pa 


The Canal Company mig 


pay mortgage ltens or other claims upon the excepted property tn 


deed, as to make compensation for this water powcr, parcel ot 


t 5. If one of Canal Company’s water power lots on the north 


*. 


 ehe river at kraaul- ly; ~ cr aoe 
ide of the river at Kaukauna had been s ibject to a mortgage lien 


it the time it was excepted trom such companys conveyance to 
+! . 


the government, will it be contended that by the terms of the con- 


tract of purchase made by the government it was bound to pay 
: } tee ] , 4 les . ‘ er ° ® cas ~~] les 
such mortgage licen? Wethinknot. Such payment would clearly 
fin addition to the consideration which the gov- 


‘rroment acreed to nav tor the pronertv it purchased. and so ° ld 
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the compensation for the water power, parcel of lot 5, if the gov- 


ernment should be compelled to pay it. 
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What the government did assume to pay by the act of March 3, 
out of and directly 


~-- . . 1 ] . , wer | ‘ a 7 rT? , ‘ 
I> ‘5 Wid for GatMaVes ani 112] Iries 4 Wine 


> property conveved to tt by the Canal Comp iny 


and not those relating to the property which said Company did 

not convey and did except in its deed, This satisfactorily appears 

from the opinion of the court in U. Svs. Jones, 109 U. 5. 513, at 
res 514 and 515 
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We quote as follows: 

“ The arbitrators, in making their award, proceeded upon 
the principle that the United States should pay for the warks 
what their construction had cost the state, and the companies 
succeeding to its interests, after making a reasonable abate- 
ment for wear and decay, and deducting the amount obtained 
from the sale of the ceded lands. Seme ef the dams con- 
structed had caused the lands of several parties to be overflowed, 
and wm the estimate of the amount to be paid by the United 
States no account was taken of the trability of the Company for 
such damages. The question, thercfore, soon arose whether the 
payment of these damages devolved upon the United States; and 
this question was submitted by the committee on commerce, 
of the Hlouse of Representatives, tothe Secretary of War, and 
by him was referred to the assistant judge advocate-general. 
That othcer held that liability tor the damages incurred 
from the flowage of water on the lands of others, caused 
by the works constructed, followed the property trans- 
ferred, and devolved on the United States. Upon this 
opimon a bill was prepared tor the assumption by them 
ot the Company's habiuty for such damages, which was 
passed by Congress and approved on the 3rd ot March, 
IS7o.” 

We think it also satisfactorily appears from the same opinion 
and from the Act of Congress itself, that the government did not 
thereby assume to pay for any water powers or for supplying any 
detects in title to the water powers which the Canal Company did 
not convey to the government. The bargain between the Canal 
Company and the government was simply this: The government 
agreed to pay the sum of $145,000 (and this 1s the consideration 
named in the deed) for a conveyance to it of whatever title the 
Canal Company lad to certain specified property, or in other words, 
for a quit-claim by Canal Company of such property, and it took 
the property subject to all the imperfections of Canal Company’s 
title and also subiect to all lawful burdens resting upon it, principal 
among which were the “ flowage damages” mentioned in the act of 


March 3, 1875. And it was with the view of having these dam- 
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ages adjusted, and to authorize the government to acquire such 
other property in the future as it might need for the purposes of 
the improvement that Congress enacted the law of March 3, 1575, 
but, as to the property which Canal Company excepted in its deed, 
the government simply said that it was wot needed and that it did 
not desire to purchase it upon any terms whatever, and therefore 
it was excepted from the conveyance and the government assumed 
no burdens and made no covenants or agreements in relation to tt 

The Act of Congress of March 3, 1875, was repealed on the first 
day of February, 1888 (25 U.S. Statutes At Large, page 21), which 
repeal, if the decision of the State Supreme Court is to stand, took 
away the only means of obtaining compensation for Water 
Power Company’s property and completed the coxzfiscation of such 
property. 

It is competent for this court to consider in this case whether 
the act of August 8, 1848, conformed to the state constitution in 
the matter of ascertaining and making just compensation for pri- 
vate property taken for public use, 2 determining the question as to 
what ts due process of law, and whether or noi there has been a vito- 
lation of the fourteenth amendment. 

It is so held by this court in //ead vs. clmoskeag Manufactiwing 
Co., 113 U.S. 9. 

While the court may, yet it is not necessary that it should apply 
the test of the state constitution in determining whether or not the 
act of 1848 is due process of law. It is beyond the power of the 
state to take my property for a public purpose without just com- 
pensation even in the absence of any express constitutional limi- 
tation in that behalf. As we have already said, “ the law that. pri- 
vate property cannot be taken for private use, and aiso that it 
cannot be taken for public use, without just compensation, 
existed long before the adoption of the constitution of Wisconsin, 
[t was and ts the ancient and customary law of the people, neces- 
sarily attaching to the just distribution, ownership and enjoyment 
of property—in other words, it was and is the law of the land in 
dependent of the state constitution.” 

Calder vs. Bull, 3 Dall. 386-388. 
Wilkinson vs. Leland, 2 Peters 627-657 and 658. 
Durkee vs. Janesville, 28 Wis. 464-467. 
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Supreme Court of the United States. 


OCTOBER TERM 1891. 
No. 65. 


THE KAUKAUNA WATER POWER 
COMPANY, ET AL, 
Pants in Error, | 


7S. } 
THE GREEN BAY AND MISSISSIPPI 
CANAL COMPANY, 


Defendant in krrer. 


IN ERROR TO THE CIRCUIT COURT OF WISCONSIN FOR THE COUNTY OF 
OUTAGAMIE. 
May tr PLease Your Honors: 

Because of the full statement of the case made in the brief of my 
associate, I shall assume that it is unnecessary to repeat in detail 
what is therein contained, and will confine myself to a general 
statement of such parts of the pleadings as involve the supposed 
federal question brought up for review, but will, for convenience, 
print the findings of fact as stated by the State Supreme Court, 
with its opinion in full. 


COMPLAINT. 


The complaint (pages I to 13, record), may be said to contain 
three grounds of action : 

First, based upon the act of the State of Wisconsin of August 
8th, 1848, Laws of the Save for 1848, page 58. 

Second, upon alleged grants—from Beardsley, as to lot 5, and 
from Hunt, as to lots 6 and 7 (page to, record.) 

Third, upon or under the statute of limitations. 

As the court below placed its decision wholly upon the first 
ground above stated, I shall endeavor to refer only to such portions 


of the pleadings as bear upon that issue. 
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At pages 1 to 3 0f the printed record it is alleged (2vter afta) that 
the Fox River, in the year 1787, was and stil is ons of the naviga- 
ble rivers of the Northwest; has an average flow of over £50,000 
cubic fect per minute, and affords a water power of over 300 horse 


! 
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power per foot fall. That there existed therein, at the place in 
question, rapids and falls - that dams and canals were requisite in 
order to secure slack water navigation thereof. That Congress, in 
1546, granted lands in aid thereof; that in 1548, Wisconsin, upon 
its admission into the union, accepted the grant, and on the Sth 
day of August, IS 4d, passed the ‘Act i) question, and. therein 
provided for a board of public works to superintend the com- 
pletion of such improvement. That in and by said act the state 
provided that, “Whenever a water power sh ll be created by rea- 
son oof any dam oor other improvement made on any of said 
rivers, such water power shall belong to the state, subject to the 
future action of the legislature.” 

At page 2 it is further alleged, “By this act, the State of Wiscon- 
sin appropriated to its own use, and to the use of its assigns and 
successors, the water power of sand Fox River, which should 
thereafter be made available by dams erceted in the business of 
improving said box River, That said water powers 
were and are of great valuc, and that the value thereof has been 
expended in improving the navigation of said rivers within the in- 
tention of said v\et of Congress.” 

It was then alleged that one of such rapids was located at the 
premises in question; that, in the prosecution of the improvement, 


the State of Wisconsin, between the Sth of “August, 1848, and 6th 


Oo. lll or oa RF. aes : 

tf july, S8§ss, Constructed a dam atl the head of said rapids, SO as 
i 
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dam reaching trom jot five (5), section twenty-two (22) south of the 


¢ ¢ rytar_? +] ; Cine . } loon ieee 
river, to se 1 twenty-four (24) north of the river, and did build 
5 s ) ‘ ‘ ‘ ot . - 
itt \ 4 i i (ks iit ea i ~ ( i | ] \ ] rt Ciing rom 
| ’ . ‘ >**, , 4 1 ] ] , . +) " ! . le ‘ , 7 . ‘ *- . e 
Tire Slesare ice Gcwmtce «6s Saldd Gam) ww ihre Siacn Water Ol said rivel 
Oe lereeas ra _ Mai Ue \\ schia if}) 
On page 3.18 found the foliowing allegation: “That said dam 
+ , ee 1 il , > j . e Be ¥ " . a ae al ~ 
\ as 4 ‘ 11) i 11} Hiel rae“; WNcei Lie AULH »} T\ i»? Lhe Sctitd Act of 
\\ . . ‘* * " j \ , : ‘ | “ 7 o 7? 
the stat tf Wisconsin, approved .Augcust oth, 1545, ind amenda- 
s ‘ " »* ‘ ‘ ‘ .> ’ @Ie " , | ‘ " " sear? . 
tory acts, providing tor the completion of such improvement, and 
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that there ts no other authority for building or maintenance of the 
same.” 

The complaint then proceeds (from the middle of pave 3 of 
record to about the middle of page 4), to show the insufficiency of 
the fund provided for the improvement, and the embarrassment of 
the state, trustee; the creation, in the year 1553, of a private cor- 
poration, to-wit, the Fox and Wisconsin Improvement Company, 
by which the undertaking should be completed, and a transter by 
the state to such corporation of all of the works and property of 
the improvement, among which was the dam, canal and works, at 
the point in question, 

Thence on from about the middle of page 5 to the foot of page 7, 
is stated, as a link in the chain of title, a mortgage of the “Im- 
provement” by the Fox and Wisconsin Improvement Company to 
trustees; default of the company—tforeclosure of the mortgage,— 
sale thereunder, and conveyance to the defendant in error, (Ze 
Green Bayand Mississippi Canal Company), of allot said mortgaged 
property. 

At pages 8 and g is stated the legislation of this state and of 
Congress, whereby the defendant in) error was enabled to and did 
sell and transter to the United States, this waterway, excepting 
from such conveyance its personal property, its water power lots, 
and such water powers as it owned, claiming “zs water power as 
one of those excepted, 

On pace g are the following allegations: “That the United 
States, has the use and control of said canal, dam and embank- 
ments appurtenant, and of the water furnished theredy tor the pur- 
pose of navigation only, and this plantitf has the right to, and ex- 
clusive use of same, and has title to and possession of same, tor 
the purpose of using all surplus water drawn, and to be drawn, 
from said mill pond, over and above the amount necessary for use 
I Navigation. 

That the use of said surplus water drawn, and to be drawn, from 
said mill pond, Is of great value to this plantit, to-wit, of the value 
of $100,009, to be used on plant's lots aforesaid, and on such 
other lands and lots as plantiff may purchase, or as plamtif may 
lease water to be used upon.” 


At page 10 it 1s alleged that said Beardsley, then being the 
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owner of lot 5, “at the time of the building of said dam granted to 
the State of Wisconsin, and its assigns and sucessors, the right to 
build and forever maintain said dam and all necessary embank- 
ments, to make the same useful and available on said lot 5—that 
said Beardsley waived condemnation and appraisal of damages of 
his lands and riparian rights parcel thereof and appurtenant 
thereto.” 

At pages 12 and 13, is set forth more at length the origin of the 
title of the plaintiff in error, the location of its property skirting 
the river on the south—its chain of title through Beardsley and 
Hunt: that it has constructed its canal upon its own land in order 
te draw, and that it has drawn and is drawing water through the 
same for hydraulic purposes, ending with prayer, zxécr ala, for a 
perpetual injunction restraining the plaintiff in error from drawing 
water from said pond for any purposes, except for ordinary use for 
agriculture. 


ANSWER. 


The answer of the plantiffs in error does not deny the existence 
of the Act of 1848, but does deny that either for a public or private 
purpose, the act was effectual to transfer the property of the de- 
fendants below to the state. It denies the power of the state, by 
such an act to transfer the property of one party to another. 

At page 17 of the record, the denial is in these words: 

“And these defendants deny that all the hydraulic power fur- 


ca K * 


nished by the said dam passed to said Fox and Wis- 
consin Improvement Company, by said transfer of 1853, or in any 
other way, and, on the contrary thereof, state, upon information 
and belief, that none of the hydraulic or water powers upon or 
appurtenant to the south or southerly shore or bank of said river, 
and furnished by said dam, ever passed to, or were owned by, said 
Fox and Wisconsin Improvement Company.” 

At page 20, defendants deny any purchase or condemnation of 
any part of lot 5. 

At page 22 the denials are in the following words: “ And these 
defendants deny that either the plaintiff, the Fox and Wisconsin 


Improvement Company, or the State of Wisconsin, ever had or 
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owned any water, right to water, or water power, except for the pur- 
pose of navigation upon or along said Fox river, except as riparian 
owners ; and these defendants, upon information and belief, state 
that the State of Wisconsin never had authority, under its consti- 
tution, to acquire, by purchase, condemnation, or otherwise, or to 
accept or receive title to any land or water or water power along 


or upon said Fox River, except for the purpose of navigation, and 
that it never had any right, power, or authority to take or condemn 
private property for the purpose of milling or manufacturing of 
any kind, or for the purpose of transfer, sale, or lease thereof to 
others, for any purpose other than navigation.” 

There is but little conflicting evidence in the case. The denial 
(page 20, record) of any purchase or condemnation of any interest 
in lot 5, and the denial that Beardsley waived condemnation and 
appraisal of damages, raises, as it seems to me, the only disputed 
question of fact in the case material to this issue. 

There is substantially no difference between the findings of the 
trial court (pages 45 to 48, record), and the statement of facts made 
by the Supreme Court. (Pages 83 to $8 Record; also found in 70 
Wis., pages 636 to 645.) 


STATEMENT OF FACTS BY SUPREME COURT. 


“ The plaintiff corporation controls and uses a portion of a water 
power at Kaukauna, in this state, crected by a dam across the Fox 
River at that place, which was created for the purpose of improving 
the navigation of that river and claims to own all the surplus water 
power created by such dam. ‘The water is drawn by the plaintiff from 
the pond above the dam into a canal on the north side of the river, 
and is there used by lessees of the plaintiff to propel machinery. 
The canal is a part of the improvement, and is navigated by boats 
and vessels. The defendant, Kavkauna Water Power Company, 
is the owner of the land on the south side of the river, abutting 
such dam, and of land above and below the same on the river, and 
has constructed a canal for the purpose of taking water through it 
from said pond to operate mills and machinery on its land below 
the dam. The other defendants are in the use of portions of the 
water so taken from the pond by the defendant corporation under 
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such appointment by the supermtendent, thea such rpctintencdent 
shali make such appointment for jin 

From the award of the appraisers simae pursuant to secthom §7 
an appeal to the Circuit Court is given to either party by section 
1S of the act, and the procedure Lhkerein | prescribe in the tol 
lowing sections: 

The plan of making Like Prove men lt IDCEVISTOn of 
the board of publi works Porerve ‘a at i} AV ch Liddle lonh 1h 
1853 by the enactment of chapter OS, gene iws of that year, 
entitled ses An act to mcorporate an asseecta lM Ce Dp. freon 
of the Improvement! ot tin Ox ane Wiseo 1 Ive rs. Lie orev | 
July 6, 1S53. This act incorporated the “ bkox and Wisconsin 
Improvement Company, and granted tot | ands then unsold 
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now holds or may exercise such rights by virtue of the acts above 
referred to in this section (section 2).” 

Chapter 112, laws 1856, renewed and confirmed the grant to the 
improvement company, but upon the condition, among others, that 
such company should, within 90 days after the passage of the act, 
make a deed of trust to three trustees, to be appointed by the 
Governor, with the assent of the company, conveying to such trus- 
tees the lands thus granted to the company by the act, and all the 
other property, rights, and franchises belonging to the company, 
in trust for certain uses and purposes therein expressed. Such 
conveyance was duly made by the company, as required by the 
act, to the trustees duly selected for that purpose. 

By chapter 179, laws of 1851, the legislature authorized the 
Governor to enter into a contract with Morgan L. Martin, for the 
completion of the improvement of Fox River between Green Bay 
and Lake Winnebago, and a contract to that effect was duly 
entered into, pursuant to that act, May 14, 1851. This was while 
the improvement was under the supervision of the board of public 
works. Under this contract Martin built the dam in question at 
Kaukauna in 1854 and 18355. 

The Fox river at the point where such dam is erected runs 
nearly east. .\t its north end the dam abutted upon land of the 
improvement company, and at its south end on a lot designated as 
lot 5. West of lot 5, abutting on the river, are lots 6 and 7. A 
canal on the north side of the river is supplied with water from the 
pond. It is constructed with locks and is used for purposes of 
navigation. The south bank of the river was but little higher than 
the waters of the river in its natural state, and required an em- 
baknment to keep the same within the channel of the river. The 
company thereupon procured from one John Hunt, who was then 
the owner of lots 6 and 7, an instrument in writing, dated October 
6, 1854, executed and recorded as a deed, in and by which Hunt 
released to the Fox and Wisconsin Improvement Company and its 
legal representatives “the right to erect and forever maintain an 
embankment of the dimensions as surveyed by the engineer of 
said company reserving to myself the right to use said embank- 
ment when completed, but not so that the same shall be injured, 


through lots 6 and 7. Section 22. .\lso the privilege of excava- 
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ting a ditch along the south or east side of said embankment, not 
exceeding three feet in width, and upon the south or east side of 
said survey and stakes as set by said engineer.” 

The company erected such embankment and extended the same 
upon lot 5 to the dam. No authority from the owner of lot 5 to 
erect or abut the dam upon that lot or to build such embankment 
in front of it and no condemnation proceedings under the act of 
1848 to obtain an appraisal of damages to such lot were proved on 
the trial. 

The Fox and Wisconsin Improvement Company having made de- 
fault in the performance of the conditions of the act of 1853, and of 
the trust deed above mentioned and of a certain mortgage in trust 
executed by said company upon all the property, rights, and 
franchises granted to it by the state as aforesaid, such trust deed and 
trust mortgage were duly foreclosed in the Circuit Court, and 
judgment for the sale of said property, rights, and franchises was 
entered February 4, 1864. Pursuant to that judgment such prop- 
erty, franchises, ete., were sold to the plaintiff, which was a duly 
organized corporation, authorized by law to make such purchase. 
Out of the proceeds of such sale a debt of over $200,000 against 
the improvement, sometimes called (but erroneously) a state debt, 
was paid and the improvement completed at an expense of over 
$43,000. ‘Thus the trust conferred upon the state by the act of 
Congress of 1846 was tully performed. Such sale was confirmed 
by the court, and the trustees in the trust deed before mentioned, 
who had previously been appointed by the court as referees to sell 
the mortgaved and trust property, duly conveyed the same to the 
plaintiff, Ze Green Lay and Mississippi Canal Company. 

The only surviving mortgagee in trust joined as a grantor in 
such conveyance, by the terms of the deed the trustee, 
morteyagee, and referees as aforesaid, granted, ete., to the plaintiff, 
its successors, ete., “ the works of improvement known as the Fox 
and Wisconsin River Improvement, together with all and singular 
the rights of way, dams, locks, canais, and other appurtenances of 
said works, the right of receiving tolls and rents for the same, and 
the privileges of said works, and all other rights, powers, and 
privileges by the State of Wisconsin granted to and vested in the 


Kox and Wisconsin Improvement Company and its trustees, or 


IO 


either, under and by virtue of the several acts of the legislature of 
the State of Wisconsin in relation thereto, approved July 6, A. 
D. 1853, March 31st, A. D. 1855, and October 3d, 1856, and the 
acts amendatory thereof and proceedings thereunder ; to which said 
several acts of the legislature and the trust deed and the mortgage 
referred to in the judgment under which the aforesaid sale was 
made, reference is hereby made for a fuller and more particular 
description of the said works of improvement, rights, powers, 
privileges, etc., also all other corporative rights, privileges, 
franchises, powers, and property, real and personal, vested in 
and belonging to said company, its trustees, or both, forming 
a part of or in any way connected with said) improvement, 
of whatever name or nature and from whatever source derived, 
and all appurtenances thereunto appertaining, including and to- 
gether with all strips or parcels of land adjacent to said improve- 
ment or the water powers created thereby, with such exceptions 
therefrom as are hereinafter stated.” Lhe exceptions referred to 
do not effect this case. 

By an act of Congress entitled “ An act tor the improvement of 
a water communication between the Mississippi River and Lake 
Michigan by the Wisconsin and Fox Rivers,” approved July 7, 
1870, the Secretary of War was authorized, on certain terms and 
conditions, to purchase the rights, tranchises, and property of 
the plaintiffin such improvement. By chapter 416, laws of 1871, 
the legislature authorized the pluntiff to make such sale.  Arbi- 
trators were duly appointed under the act of Congress to appraise 
the property, etc., of the plaintill, which the United States proposed 
to purchase. Such proceedings were thereupon had that on No- 
vember 15th, 1871 (1 add, see report for its date), the arbitrators re- 
ported the total value of such property, etc., to be $1,048,070, and 
that the amount realized trom the sale of lands granted to the state as 
aforesaid was $723,070, which last sum being deducted from the 
total value (as required by the act of 1870), left a balance of 
$325,000 to be paid tor all the property and franchises of the 
company. This appraisal included all water power and personal 
property owned by the plaintiff. The board separately appraised 
the value of the water power belonging to tie company at $140,000 


and of certain personal property at $40,000. 


Under the authority of the Act of 1870, the Secretary of War 
elected not to purchase sucii water power or personal property, 
and the same was thereupon reserved to the plaintiff in its convey- 
ance to the United States of the property purchased by it. The 
specific description of the reserved water power is as follows: 

“The water powers created by the dams and by the use of the 
surplus water not required for the purpose of navigation, with the 
rights of protection and preservation appurtenant thereto, and the 
lots, pieces, or parcels of land necesssary to the enjoyment of the 
same and those acquired with reference to the same, all subject to 
the right to use the water for all purposes of navigation, as the 
same is reserved in leases heretofore made by said company, a 
blank form of which, attached to the said report of said arbitrators 
is now on file in the office of the Sceretary of War, and to which 
reference is here made, and subject also to all leases, grants and 
assignments made by said company, the said lease, ete., being 
also reserved herefrom.” 

The plaintiff owns the lots on the north side of the river along 
the canal on which the surplus water is used by its lessees. 

The principal detendant, the Kaukauna Water Power Company, 
is the owner of lots 5, 6 and 7, on the south side of the river (or at 
least of the water fronts thereof), and of contiguous lands fronting 
upon the river cast of and below lot 5. These lots were purchased 
of the United States of (by) one Denniston, September ist, 1835, and 
the same were patented to him or lis asstgns without reservation 
by the United States in 1837. Said company derives its title to 
such lots through mesne conveyances from Dennistoa, 

In 1576 the United States crected a new dam at Kaukauna, 
across Fox River, 40 feet cast of and below the old dam, at its 
south end, and 10 at its north end. The old dam still remains, 
but is flooded and rendered useless by the new structure. The 
embankment upon lot 5 was thereupon extended down the river 
by the United States to the new dam. 

In January, 1881, the Kaukauna Water Power Company com- 
menced to build a canal on its land with intent to cut the bank of 
the river on lots 5 and 6 and to draw water for hydraulic purposes 
from the pond raised by the dam in question, The plaintiff there- 


upon gave notice to that company in writing that it would resist 
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the cutting of the embankment. ‘The defendant company, however, 
proceeded with the canal, cut through the embankment on lots 5 
and 6, but mostly on lot 6, and has since drawn and still draws 
water from such pond for the purpose of driving machinery located 
upon such canal, At the head of its canal the defendant company 
has erected a gate, which, when closed, stops the water as effect- 
ually as did the embankment which was cut through. By an 
Act of Congress, approved March 3d, 1875, the United States 
assumed the payment of compensation for tlowage or injury to 
lands caused by the improvements, for which compensation was 
legally owimg when the act’ was passed, and authorized proceedings 
in the courts of this state to ascertain the same. 

The foregoing facts appear from the pleadings, testimony, and 


findings of the court. 


OPINION, 


Lyon, J. (after stating the facts): 


The controlling question in this case is, has the defendant, The 
Kaukauna Water Power Company, the right to cut the embank- 
ment on lots 5 and 6, on the south side ot the river, and draw 
water from the pond made by the Kaukauna dam for the purpose 
of propelling machinery located in its canal below the dam? The 
solution of this question requires the determination of several other 
questions, which will be stated and considered in their order: 

t. Lhe claim of the plaintiff corporation te all the surplus 
water power created by the dam is based upon the proposition 
that section 16 of the act of the legislature approved August 8, 
1848, appropriates all such water power to the state. This propo- 
sition is disputed on behalf of the defendants. Their counsel main- 
tain that section 16 only gives the state such surplus water pewe! 
created by the improvement as may exist upon lands owned by the 
state, and that inasmuch as the state was not the owner otf the 
lands upon which the Naukauna dam was erected the section does 
not apply to the surplus water power thereby created. Then 
argument is, in substance, that, inasmuch as the tirst clause of the 
section only reserves to the state such land, water, or materials 


appropriated by the board tor the use of such improvements as 
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belonged to the state, the last clause, which provides that water 
power created by the improvement shall belong to the state, must 
be held to apply only to such water power as is made by dams 
erected on state lands—in other words, they seek to apply to this 
section the maxim wosetur a soctts. We cannot adopt this con- 
struction. The statute absolutely reserves to the state, property 
belonging to it mentioned in the first clause, and at the same time 
confers upon the state the water power therein mentioned—that is 
to say, such water power as should thereafter be created “ by 
reason of any dam erected or other improvements made on any of 
said rivers’ (including the Fox River), which otherwise did not 
belong to the state. ‘This was necessary in order to give the state 
the absolute control of the improvement, and such is the plain 
reading of the statute. Section 16 will be found copied in the 
foregoing statement of the case. 

It requires no argument to demonstrate that the water powers 
reserved to the state by section 16 of the act of 1848 were granted 
to the Fox and Wisconsin Improvement Company by chapter 98, 
laws 1853; that the same passed to the plaintiff by the purchase, 
under foreclosure, of the trust deed and mortgage and the convey- 
ance thereof to it by the trustees and mortyvagees therein, and that 
in its Conveyance to the United States the plaintiff reserved to itself 
all of the surplus water power created by the improvement. We 
conclude, therefore, that whatever rights the state took to the 
Kaukauna water power by the act of 1545 (which is the absolute 
ownership of the whole thereof, if that is a valid act), is vested in 
the plaintill. 

2. It is further maintained on behalf of the defendants, that, 
conceding the Kaukauna water power is within the provision of 
section 16 of the act of 1848, such act is invalid as to the surplus 
of the water power over and above that required for the navigation 
of the river, for the reason that it is taking private property for 
private use, which is beyond the power of the legislature. Here, 
also, we are compelled to differ with the learned counsel tor thi 
defendants. It was necessary to erect the Kaukauna dam for the 
purpose of making the river at that port available for navigation. 
Without it slack water navigation would have been impossible. It 


was of vital interest, therefore, to the state, that it or the corpora 
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tion to which it entrusted the preservation and maintenance of the 
improvement should have the entire and absolute control of the 
dam, embankments, canals, and all appliances necessary for the 
purposes of navigation, as well as of the waters in the pond created 
by the dam. It would be a serious detriment to the public 
miterests were cach Pip abba OWher entitled to cut the dam, or the 
embankment which is a part thereof, and draw water from the 
pond, The exercise of such a right might, and probably would, 
seriously Interfere with the proper management of the imMprove- 
ment, ereatly to the detriment of the free and unrestricted naviga- 
tion of the river. [It was impossible to make the improvement in a 
proper manner and to mect the requirements of navigation without 
( reatine SOM S implus Witte POWeF, but for the reasons above sug~ 
vested, such surplus was merely incidental to the improvement. 

ln .Méorney General vs. City of tau Clatre, 37 Wis. 400, and again 
in State vs. /can Claire, 40 Wis. 333, it was held that a statute which 
authorized the citv of Lau Claire to erect a dam and ratse the 
waters of the Chippewa river for the purpose of creating public 
water works in said city, and which granted to the city the right 


yr 
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lo lease the SuULpLus M iter power created by such Improvement, was 


avalid law. Inthe opinion of the court, prepared by Ryan, C. J., 
Lik Cl |) Leach a DOE Line OT The DOWRI Sranted to) the ciy to construct 
Wate! WOKS, it is sald Hie Lh iT IS Soi ssentially cl nublic and niuni- 
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Cipal purpose iis Oovious that the city Can take any legitimate 
power mm aid of tt. kor that purpose the legislature could un- 


question bly Tranny ana The city take power to construct and main- 


tain a dam not obstructing the navigation of a public river or vio- 
lating other rights, public or private, and the dam so authorized 
micht well produce an excess of powe! Superfliua non necent. In 
such a case, as Was trankiv admitted on the argument, the surplus 
water need not run to waste. Lhe legislature might well grant 
and the city take power to lease it. Lhe power to construct and 
Pbdcdddelain the (| Ltlk WOU t stil rest On the public municipal use, not 
on the disposition of » accideutal excess. Spaulding vs. Lowell, 
os Teck. 73 Mianitestiv the principle of that case ts applicable 
LLCS 

} lt ais turther clammed on behalt of the defendants that by lo- 
cating the south end of the dam upen lot 5, building an embank. 
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ment thereen, and on lots 6 and 7, and appropriating the whole 
water power created by the dam, the state took the property of the 
owners of those lots, and that the laws of the state made no ade- 
quate provision for compensating them theretor. oA riparian ownei 
upon a navigable stream has no right, without legislative consent, 
os» to build a dam across such stream for any purpose. /mprovement 
' Company vs. Lyons, 30 Wis. 61. He has the right, however, to 
pass from his land to the river and from the river to his land, and 
to utilize the waters of the river upon his land for any purpose not 
interfering with navigation of the stream or the rights of other 
riparian owners. That the construction of the Kaukauna dam and 
improvement by the state and its appropriation of the water power 
thereby created take the property of the owner of lot 5 and deprive 
him of his riparian rights just mentioned (which are also property), 
. does not seem to admit of doubt or controversy. Such owner has 
never been compensated for his property so taken; neither has he 

released his right thereto. 
‘As to lots 6 and 7, we incline to the opinion that the instruinent, 
de denominated a release, executed by Tlunt to the Fox & Wisconsin 
Improvement Company in 1554 (Ilunt being then the owner of 
those lots), in and by which he granted to that company and its 
lecval representatives “the right to erect and forever maintain an 
embankment of the dimensions as surveyed by the ehyineer of said 
company, operates as a surrender of all riparian rights appurte- 
nant to such lots, not reserved in the instrument. The instrument 
recites a consideration of $100, and Hlunt reserved therein “the 
right to use said embankment when completed, but not so that the 
same shall be injured.” Ile also reserved the right to excavate a 
ditch of certain dimensions on the land on the south side of the 
: embankment. The embankment was surveyed and located along 
the margin of. the river, and was so ory carte | and erected for the 
o purpose of confining the waters of the river within its natural banks, 


after it Should be raised by the erection of the dam 

The act of 1848 is certainly liable to the criticism that it make. 
ho adequate PrOoViston for Compensating the owners of properly 
taken for the improvement. True, it contains provisions in section 
17 (which section is conied in the statement ot the case) and in sub- 


sequent sections for the condemnation of private property to the use 


&- 
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of the improvement. Because of these provisions, Dixon, C, J., in 
delivering the opinion of the court in Aremond vs. Gb. ce M. Canal 
Co. (this plaintiff), 30 Wis. 316, controverted a supposed statement 
of the Supreme Court of the United States in Pumpelly vs. G. b. Co. 
13 Wall. 166, to the effect that the laws of this state failed to pro- 
vide for making such compensation. We all overlooked the fact 
that the court in that case was determining the sufficiency of cer- 
tain pleas, and only stated the case made by such pleas. I[t did 
not assume to sav what were the laws of this state on the subject. 

But the act of 1848 tailed to give the land-owner the right to in- 
stitute condemnation proceedings under it to have his compensa- 
tion determined ; and if the state should institute such proceedings, 
the compensation, when determined, was, by Sec. 21 of the act 
made pavable out of the tund appropriated to such improvement. 
By Sec. 20 the recording in the office of the register of deeds of a 


transcript of the award, signed by the appraisers and acknowledged 
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act of 1848, they ceased lome since to be of anv importance Liiat 


act was fully executed, the improvement 


vhich it authorized has 


been made and ever since maintained, and the title thereto, except 
to the incidental surplus water power reserved by the plaintiff, has 
passed to the United States. The failure of 


te property taken for, or 


the state legislature to 


provide adequate compensation for priva 
injured by, the improvement, lias been supplied by the Act of Con- 


tl, yl , 


gress of 1875, in and by which an easy method ts provided to as- 


certain the compensation to which the owner of such property ts 


l, and the United States has assumed the payment thereof. 


entitled 
Jones vs. UL S., 48 Wis. 385, affirmed in tog U.S. 513; Sweaney 


‘ 


vs. U. S., 62 Wis. 396. 


4. .\ prescriptive right to maintain the south halt of the dam 
on lot 5, founded upon twenty years’ uninterrupted adverse user, 
is claimed on behalf of the plaintiff. Inasmuch as we are of the 


opinion that the United States has the legal right to maintain the 


dam on lot 5, without regard to any prescription, it ts quite im- 
material whether such claim is well founded or otherwise. It 
probably is not well founded as to the additional embankment 
constructed from the old to the new dam; perhaps not as to 


the portion of the new dam on lot 5, which includes all of 


the structure south of tlie center of the stream. But how- 
ever the question of prescription should be decided were it material, 


clear that no statute of limitations has run against 
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f Coner viving such compensa 1 was approved March 2, 


Neress viving - 
1875, and it provided top the payment of such claims, legally ow- 
ing at that date. 11 ict, by its terms, provides for cases in 
vhich “* compensation is now or shall become legally owing.” Of 
course, it speaks from | late of its approval. The original Kau- 
kauna 1 Was not erected on lot 5 until after March 3d, [S555. 


Corky appears by the testiniony of Plon. Morgan he 


Martin, who erected the dam Ile testined, in substance, that he 
entered upon ti ead Of stream tor thi onstruction ot the dam 
iter Lrin Lt mmenced in the spring of 1855. Ot course, 
in the latitude of Maukauna, that must have been later than 


NMEarch 3d \\ iy ‘the right to compensation was not cut off 
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until a prescriptive right to maintain the dam had matured by 

twenty years’ adverse user. Hence, when the act of March 3d, 

1875, was passed, Compensation Was owing to the owner of lot 5 

for the takine of and injury to his property, which ts still a valid 

claim against the United States. And this, we think, includes any 

deprivation or interruption of any legal riparian right. On this ¥ 
subject, generally, see the cases of Jones vs. UL S., and Siweaney vs. 

(/, a. above cited. 

5. It follows, we think, from the views above expressed, that 
neither of the defendants had any right whatever to draw water 
trom the pond in question, and that the plaintiff is the legal owner 
of the water power created by such dam over and above what ts 
required for navigation. The plaintiff was therefore entitled to an 
injunction restraining the detendants trom drawing the water from 
the pond for the purposes aforesaid. 

6. A mandatory injunction, requiring the water power com- 


pany to restore the embankment, or ai least to allow it to be done, 


is also praved. The dam and embankment belong to the United 
States. The plaintiff has no legal interest therein, no duty in re- de 
spect to it, and no right to intertere with it unless by permission of 
the government. [t is only interested in the surplus water power, | 
created by the government works, and maintaraed at such height 
as the government chooses to maintain it. [The government may 
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We do not here determine the relative rights of the plaintiff and 
other riparian owners below the dam, in respect to the use of the 
water which would run over the dam if not taken from the pond 
into the canal; nor do we consider whether there is any restriction 
upon the manner or place in which the water shall be returned to 
the river below the dam. We only hold thatthe plaintiff owns the 
surplus water power created by the dam, and that the defendants 
have no legal right, without the consent of the plaintiff, to draw 
water from the pond with which to propel machinery. 

* . . + ‘ * + * 

The case is a very important one, and any judgment finally 
entered in it may, probably will, be far-reaching in its effect upon 
water rights onthe Fox River. The writer ventures to express the 
opinion that there are federal questions involved in it which will 
support an appeal to the Supreme Court of the United States, and 
the desire that such an appeal may be taken, to the end that the 
relative rights of the plaintiffand other claimants to water power 
created by the improvement of the Fox River, now owned by the 
United States, may be finally determined by that tribunal. 

Phe following opinion was filed February 28, 1888: 

Lyon, J. iach party has moved for a re-hearing of the cause. 
We do not care to discuss the case further on the defendant's 
motion, as we find nothing in the argument in support of it which 
leads us to distrust the accuracy of the judgment hereinbefore 
announced, 

The plaintiffs’ motion is not for the purpose of changing the 
judgment, but to procure a modification of what is said in’ the 
opinion respecting the relative rights of the plaintiff and the 
United States in the improvements which create the water power 
in controversy. What was there said on that subject seemed to 
be called for by the prayer for a mandatory injunction contained 
in the complaint. It was certainly pertinent to that branch of the 
case, and hence not vbtter dictum. Yet it was absolutely essential 
to a determination of the right to such injunction. The retusal 
of such injunction may as well be rested in the discretionary 
power of the court in that) behalf. Inasmuch as the head 
gates to the defendants’ canal, stop the water as_ effectually 


as would an embankment of earth, and the plaintiff is not 


20 
injured by leaving the gates as they are, a_ refusal of 
the injunction prayed is a very proper exercise of the discretion of 
the court. Because the United States is not a party to this litiga- 
tion, and because the question of its rights in the works of the 1m- 
provement, as affecting the plaintiff, has not been fully argued, we 
are constrained to su far modify the fortuer opinion as to leave the 
question of the relative rights of the plaintiff and the United States 
in and to the dams and other works pertaining to the Fox River 
Improvement open and undetermined. A> rehearing is un- 


necessary. 


ASSIGNMENT OF ERRORS. 


1. That the complaint aforesaid and the matters therein con- 
tained are not sufficient in law for the said. Green Bay and Mississ- 
ippi Canal Company, defendant in error, to have or maintain its 
aforesaid action thereof against the said plaintiffs in error. 

2. There is also error in this, to wit: That by the record 
aforesaid it appears that the judgment aforesaid given was given 
for the said defendant in error, said Green Bay and Mississippi 
Canal Company, whereas by the law of the land the said judgment 
ought to have been given for the said plaintiffs in error against the 
said defendant in error. 

3d. There is also error in this, to wit: By and under said 
judgment of the Supreme Court of the State of Wisconsin the prop- 
erty of said plaintiff in error is, under and by virtue of the act of 
the State of Wisconsin, approved August 8th, 1848, entitled, “An 
act to provide for the improvement of the Fox and Wisconsin Rivers 
and connect the same by a canal,” as interpreted and enforced by 
said Supreme Court ofthe State of Wisconsin in its said judyment, 
taken tor a private purpose, and said plaintiffs in error are thus and 
thereby deprived of their property without due process of law and 
contrary to the provisions of the fourteenth amendment of the con- 
stitution of the United States. 

4th. It was error for said Supreme Court of the State of Wisconsin 
to decide that that part of the said act of the State of Wisconsin 
approved August 8th, 1848, which, as construed and_ interpreted 
by its said judgment, authorized and directed the taking of all of the 
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21 
water power created by reason of the so-called government dam, 
mentioned in the complaint in said suit, over and above what 
thereof was necessary for the purposes of navigation, was valid 
and constitutional, and in thus holding that said act of the legis- 
lature of the State of Wisconsin, as thus construed, was not repug- 
nant to the provisions of the fourteenth amendment of the constitu- 
tion of the United States. 

sth. It was also error for said Supreme Court of the State of 
\Wisconsin to decide, in and by its said judgment, that the authority 
exercised under said State of Wisconsin, pursuant to the provisions 
of said act of 1848, in the taking of, and which took and appropri- 
ated to the use or purposes of the State of Wiconsin all the water 
power of said Kaukauna Water Power Company, at the place in 
question, over and above what was necessary for the purposes of 
navigation, was valid and constitutional and not repugnant to the 
provisions of the constitution of the United States or to the provis- 
ions of the fourteenth amendment thereof. 

Oth. There is also error in said judgment of the Supreme Court 
of the State of Wisconsin in holding and deciding that the said 
plaintiffs in error be perpetually enjoined from drawing any water 
for hydraulic power from the pond maintained by the dam across 
Fox River, in the city of Kaukauna, in the county of Outagamie 
and State of Wisconsin, resting (cn the south side of said river) 
upon jot five of section twenty-two, south of the river, and upon 
fractional section twenty-four, on the north side of the river, in town 
21 north, of range 18 east, mentioned in the complaint, thereby 
deciding that the State of Wisconsin had lawful right under the 
provisions of the said act of the legislature of 1848 to take and ap- 
propriate Lo private purposes all of the water power upon or be- 
longing to said lot five (5), over and above what is required for the 
purpose of navigation, 

sth. There is also error in said judgment in this, to wit: That 
by the same it is adjudged that the said defendant in error is the 
legal owner of all the water power created by said government 
dam over and above what is required for navigation, thus and 
thereby deciding that the said water power upon said lot five, over 
and above the water necessary for navigation (which, without said 


act of 1848, belonged to the said plaintiff in error, Kaukauna Water 
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Power Company), was so taken for a public and not a private pur- 
pose; also thereby deciding that the authority by which the same 
was so taken was exercised under the State of Wisconsin pursuant 
to the provisions of said act of the legislature approved August 
Sth, 1848, and thereby also deciding that said act of the legislature 
of 1848 and the authority so exercised under it were valid and not 
repugnant to the constitution of the United States or the fourteenth 
amendment thereof. 

Sth. There is also error in this, to wit: That by the record 
aforesaid, it is adjudged that the said act of the legislature of the 
State of Wisconsin, approved August Sth, 1848, in so far as it au- 
thorized the taking of private property for public use, is valid and 
effectual for the transfer of title thereunder, although it contains 
no legal or valid provision for the making of compensation therefor 
to the owner of property so taken; and thereby deciding that the 
said state of Wisconsin did not enforce said act of 1848 to the de- 
priving of the said plaintiffs in error of their property without due 
process of law. ° 

gth. There is also error in this, to-wit: That by the said final 
judgment the state of Wisconsin enforced the said act of 1848, so 
as to deprive the plaintitfs in error of their property without due 
process of law, 

roth. ‘There is also error in this, to-wit, that by the said final 
judgment the State of Wisconsin enforced the said act of 1848, so 
as to deprive the said Kaukauna Water Power Company of its 
property, to-wit, of the said water power or the use of its said 
water over and above what was necessary for the purpose of nav- 
igation, without due process of law, in that it is decided by said 
judgment that the State of Wisconsin became the owner of said 
surplus water power by virtue of the provisions of said act of 
August sth, 1848, without making due or any compensation to the 
owner theretor. 

bith. Lhe Supreme Court below reversed the judgment of the 
Circuit Court, upon the ground, as stated in the opinion, that not- 
withstanding the act of August 8th, 1848, contained no provision 
for securing or making compensation to the owner for the water 
power so taken, in excess of what was NeCessary for the purposes 


of navigation, yet that such owner had ample remedy or recourse 
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therefor against the United States of America. In this decision 
there was error, for which the said judgment should be reversed ; 
and the said plaintiffs in error pray that the judgment aforesaid 
may be reversed, annulled, and altogether held for nothing, and 
that they may be restored to all things which they have lost by 


occasion of said judgment.” 


ARGUMENT. 


By the 3rd, 4th, 5th, 6th and 7th assignments of error, varied 
somewhat in phraseology, we seek to raise the question whether 
or not the taking of the water power in question by the State of 
\Visconsin was for a private purpose, and, if for a private purpose, 
whether such taking was not contrary to the provisions of the 14th 
amendment of the Constitution of the United States, in that it was 
a taking without due process of law. 

By the four remaining assignments of error, we seck to raise the 
question, whether or not (conceding the taking to have been for a 
public purpose), the act of August 8th, 1848, was not void, because 
it made no legal provision for the payment of due compensation, 
and whether the State of Wisconsin, by the judgment brought here 
for review, has not deprived the plaintiffs in error of their property 


without due process of law. 


[ respectfully submit that the question, as to whether the use 
was for a public or private purpose, 1s open here for discussion, 
notwithstanding the fact that this court usually adopts the con- 
struction put upon a state statute by the court of last resort of the 
state where enacted. 

Jefferson Branch Bank vs. Skelly, 1 Black, 443. 
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Power Company), was so taken for a public and not a private pur- 
pose; also thereby deciding that the authority by which the same 
was so taken was exercised under the State of Wisconsin pursuant 
to the provisions of said act of the legislature approved .\ugust 
Sth, 1848, and thereby also deciding that said act of the legislature 
of 1848 and the authority so exercised under it were valid and not 
repugnant to the constitution of the United States or the tourteenth 
amendment thereot, 

Sth. here is also error in this, to wit: That by the record 
atoresaid, it is adjudged that the said act of the legislature of the 
State of \WWisconsin, approved August 5th, 1848, in so far as it au- 
thorized the taking of private property for public use, is valid and 
effectual tor the transfer of title thereunder, although it contains 
no legal or valid provision for the making of compensation therefor 
to the owner of property so taken; and thereby deciding that the 
said state of Wisconsin did not enforce said act ot [848 to the de- 
priving of the said plamutfs in error of their property without due 
process of law. ° 

gth. There is also error in this, to-wit: That by the said final 
judgment the state of Wisconsin enforced the said act of 1848, so 
as to deprive the plaintiffs in error of their property without due 
process ot law. 

roth. There is also error in this, to-wit, that by the said final 
judgment the State of Wisconsin enforced the said act of 1848, so 
as to deprive the said Kaukauna Water Power Company of its 
property, to-wit, of the said water power or the use of its said 
water over and above what was necessary for the purpose of nav- 
igation, without due process of law, in that it is decided by said 
judgment that the State of Wisconsin became the owner of said 
surplus water power by virtue of the provisions of said act of 
August oth, 1545, without making due or any compensation to the 
owner theretour. 

fith. The Supreme Court below reversed the judgment of the 
Circuit Court, upon the ground, as stated in the opinion, that not- 
withstanding the act of August 8th, 1848, contained no provision 
tor securing Or making compensation to the owner tor the Water 
power so taken, in excess of what was necessary for the purposes 


of navigation, yet that such owner had ample remedy or recourse 
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therefor against the United States of America. In this decision 
there was error, for which the said judgment should be reversed ; 
and the said plaintiffs in error pray that the judgment aforesaid 
may be reversed, annulled, and altogether held for nothing, and 
that they may be restored to all things which they have lost by 


occasion of said judgment.” 


ARGUMENT. 


By the 3rd, 4th, 5th, 6th and 7th assignments of error, varied 
somewhat in phraseology, we seek to raise the question whether 
or not the taking of the water power in question by the State of 
Wisconsin was for a private purpose, and, if for a private purpose, 
whether such taking was not contrary to the provisions of the 14th 
amendment of the Constitution of the United States, in that it was 
a taking without due process of law. 

By the four remaining assignments of error, we seek to raise the 
question, whether or not (conceding the taking to have been for a 
public purpose), the act of August Sth, 1848, was not void, because 
it made no legal provision for the payment of due compensation, 
and whether the State of Wisconsin, by the judgment brought here 
for review, has not deprived the plaintiffs in error of their property 


without due process of law. 


[ respectfully submit that the question, as to whether the use 
was for a public or private purpose, 1s open here for discussion, 
notwithstanding the fact that this court usually adopts the con- 
struction put upon a state statute by the court of last resort of the 
state where enacted. 

Jetterson Branch Bank vs. Skelly, 1 Black, 443 
Bridge Proprietors vs. Hoboken Co., 1 Wall. 144, 145. 
McMillen vs. Anderson, 95 U.5., pp. 37 to 42. 
Yick Wo vs. Hopkins, Sheriff, 118 U.S. 356. 
Crowley vs. Christensen, 137 U.S. g2. 
Scoreeele ‘ em SZ Y Ad. f JY d 
Cheea gst Ry lev Hews 194 Uh SUES 
; 
Mevcsivapetles aC Ny (Se. ¥. Wéeeeoe. JZ La LY¥k7 


Cleat here - Ree ke, 137 UL.F. 340 
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In Jefferson branch Bank vs. Skelly, first above cited, page 443, 
this court says : 

“Ot what use would the appellate power be to the litigant, who 
feels himself agrieved by some particular state legislation, if this 
court could not decide, independently by of all adjudication by the 
Supreme Court of a state, whether or not the phraseology of the 
instrument in controversy was expressive of a contract, and within 
the protection of the Constitution of the United States—and that its 
obligation should be enforced notwithstanding a contrary conclu- 
sion by the Supreme Court of astate? It never was intended, and 
cannot be sustained by any course of reasoning, that this court 
should, or could, with fidelity to the Constitution of the United 
States, follow the construction of the Supreme Court of a state in 
such a matter, when ii entertained a different) opimon; and in 
forming its judgment in such a case, it makes no difference in the 
obligation of this court in reversing the judgment of the Supreme 
Court of a state pon such a contrac i. vhether it be one claimed to 
be such under the form of state legislation, or has been made by a 
covenant or agreement by the agents of a state bv its authority.” 

In Dredge Proprietors vs. lloboken Company, ist Wall. 144, the 
court says: 

“It is said, however, that itis not the validity of the act of 1860 
which ts complained of by the plaintiffs, but the construction 
placed upon that act by the State Court. If this construction is 
one which violates the plaintiff's contract, and is the one on 
which the defendants are acting, it is clear that the plaintifs have 
no relief except in this court ; and that this court will not be dis- 
charging its duty to see that no state legislature shail pass a 
law impairing the obligation of a coutract, unless it takes jurts- 
diction in such cases,” 

Inthe case of Vick Wo vs. Hlopkins, above cited, it was con- 
tended by counsel for the defendant in error, as it is here, that the 
state may construc her own law S this court, in allswer, SAYS: }). 
305): 

“The question whether his imprisonment is illegal under the 
constitution and laws of the sialte, ts nol open to us, And although 


, 


that question might have been considered in the Circuit Court, in 


the application made to it ama by this cour it Apped! tren 


order, yet judicial propriety is best consulted by accepting the 
judgement ofthe state court upon the points involved in at inquiry. 

That, however, does not preclude this court from putting upon 
the ordinances of the supervisors of the county and City of San 
Francisco an independent construction; for the determination of 
the question whether the proceedings under these ordinances, and 
in enforcement of them, are in conflict with the Constituticn and 
laws of the United States, necessarily involves the meaning of the 
ordinances, which, for that purpose, we are required to ascertain 
and adjudge. 

We are consequently constrained, at the outset, to differ from 
the Supreme Court of California upon the real meaning of the or- 


dinance in question.” 


The third assignment of error is as follows: “ By and under 
said judgment of the Supreme Court of the State of Wisconsin the 
property of said plaintiffs in error is, under and by virtue of the 
Act of the State of Wisconsin, approved Aucust Sth, 1848, entitled 
‘An act to provide for the improvement of the Fox and Wiscon- 
sin Rivers, and connecting the same by a canal,’ as interpreted and 
enforced by said Supreme Court of the State of Wisconsin in its 
said judgment, taken for a private purpose, and said plaintiffs in 
error are thus and thereby deprived of their property without due 
process of law and contrary to the provisions of the tourteenth 
amcndment of the constitution of the United States.” 

a. ‘The first inquiry, under this head, is whether the plaintiff in 
error, Kaukauna Water Power Company, was possessed of the 
property of which it claims to have been illegally deprived. 


Hoadley vs. San Francisco, 124 U.S. 639-645. 


The record shows, and it is undisputed, that the Kaukauna 
Water Power Company is the owner of all the land bordering up- 
pany yoy 


on the south side of Fox River for some distance above and below 


eros 


26 


the point of abuttal of the © woven ment dayn bag phat the land upon 

These a4atec to Cert atry frroveretreel 
the opposite side of the river, belongedt the “atin in error, 
The record also shows that the Water Power Company derived its 
title to lot 5 from Beardsley, by whom the same was purchased 
from the United States government in 1833, and that the same was 
patented, without reservation, to the predecessor in title of the 
Water Power Company by the United States on the tfoth of 
August, 1837. (See copy of patent, pages 78 and 79, record.) 

The record also shows, that at the place in question, there were 
rapids and several feet fall in the Fox River, and that the govern- 
ment dam raised a head of water of between 8 and 9 teet. [It will 
be seen, from an inspection of the map found between pages 82 
and 83, record, that the down stream boundary of lot 5 strikes the 
margin of the river some distance below or down stream from the 
dam. 

Upon this state of facts, under the law as established by the de- 
Wate Ane Supreme Court of the State ef Wisconsin, the land. of 
the Cement company extends to the center line or thread of the 
river, notwithstanding the fact that the stream is navigable. 

Jones vs. Pettibone, 2 Wis. 308. 

Olson vs. Merrill, 42 Wis. 210. 

Norcross vs. Grittiths, 65 Wis. 59g. 

The State vs. Carpenter, 68 Wis. 172. 

Chandos, adm’r of Bensley vs. Mack, 77 Wis. 573, 577. 
Walker et al., vs. Board of Public Works, 16 Ohio, 5.44. 


June vs. Purcell, 36 Ohio State, 4o5. 


In Chandos, administrator vs. Mack, above cited it was held that 
a grant from the government, pron reservation, of lands on the 
bank of a navigable river in Wisconsin, vests in the purchaser the 
title to any unsurveyed islands lying between the main land and 
the center of the stream. 

This court, in Larney vs. Acokuk, 94 U.S. 324, held, that it is 
for the several states to determine for ieihaniaie to what ex- 


tent the prerogative of the state extends over lands under the 
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water of navigable streams. This decision was approved and _ fol- 
lowed in //ardtn vs. Jordan, 140 U.S. 371-382. 

With reference to Barucy vs. Keokuk, the Supreme Court of 
Wisconsin, in O/son vs. Merrill, supra (page 212) says: 

‘This view, so far as may have been necessary, “eaves tis court 
Irce to adhere to a doctrine almost as old as the state, and which it 
would now be very mischievous to disturb, And as to its policy, we 
may be permitted to remark that we consider the wisdom of the 
rule of this court amply vindicated in the very able exposition of 
the question in S. 2. Magnoltta vs. Marshall 39 Miss. 109.” 

6. By reason of ownership of the bank and of the bed of the 
stream, the Kaukauna Water Power Company was the owner of 
the use, while passing, of all of the water which might flow over the 
bed of the stream; in other words, was the owner of all of the 
water power which could be utilized upon its land. 

Angell on Watercourses, Sec. go, p. 96 (6 Ed.) 

Gould on Waters, p. 360, Sec. 204. 

Coulson & Forbes on Waters, pp. 106-107. 

Webb vs. Portland Manufacturing Co., 3 Sumner, 189. 

Stillman vs. White Rock Manufacturing Co., 3 Woodbury & 
Minot, 543. 

Parker vs. Griswold, 17 Com. 288. 

Cooper vs. Williams, 5 Ohio, 393. 

Kaukauna Water Power Co. vs. Green Bay & Miss. Canal Co. et 
al., 75 Wis. 390. 

Kimberly & Clark Co. vs. Hewitts and Smith, 48 N. W. Rep. 373. 


The court, in Buckingham et al. vs. Smith & Dille, io Ohio Rep., 
p. 297, states the doctrine in this language: “The use of the 
waters of private streams belong to the owners of the lands over 
which they flow. They are as much individual property as_ the 
stones scattered over the soil. If such streams can be passed with 
boats and rafts, the public has the right of passage, but, subject to 
such casement, the owner of the land may appropriate the use of 
the water in his own discretion, taking care not to flow it on the 


proprictor above, and to return it to its matur tl channel betore it 
leaves his own lands.” 

The Supreme Court of Wisconsin states the same doctrine in the 
case last above cited |\Aauhanna Water Power Company vs. Green 
hay & Mississippi Canal Co., et al., 75 \Vis., 390), in these words: 

“o appears from the compiaint, that the plamtitf, as the riparian 
owner of the entire south bank of the river, trom the government 
dam down to the channel between that bank and Island No. 4, and 
the entire south bank of that channel trom its mouth to the toot ot 
the rapids, including half the bed of the stream, and the equal un- 
divided 3, of the entire shore or bank of Island No. 4, and of the 
land under water to the center of the channels, entirely around the 
same, brings this action tor the wrongtul diversion of the waters of 
the river from said lands. 

The rule of law, as to the right of the riparian owner respecting 


the flow of water over his Mand, is mdicated in the authorities cited 


— 


by counsel. The same principle has recently recetved direct 
sanction from the [louse of Lords, as tollows: “It has now been 
settled that the reiit to the enyoyimment of a naturai stream of Water 
on the surface, er jure Halare, Deiongs to the proprietor of the 
adjomimng lands as a natural incident to the right to the soil itself, 
and that he is entitled to the bencht of it, as he is to all the other 
natural advantages belonging to the land of which he is the owner, 
He has the right to have it come to him in its natural state, in 
flow, quantity, and quality, and to go from him without obstruc- 


° » 


tion, Upon Ue same priucipie that ii > entiliced to the stipport Ol 
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but not necessarily involved in this suit; but beyond doubt, the 
south natural bank of the stream being 3 or 4 feet above the water 
below the dam (page 64, tol. 95, record), the Water Power Com- 
pany had the absolute right, so far as the owner of the opposite 
bank was concerned, to erect such a wing-dam, and by means of a 
canal, cut upon its own land and opening into the pond above the 
dam, to utilize ove Aalf of the flow ot the stream. 

Webb vs. Portland Manf. Co., 3 Sumner, 18g. 


Parker vs. Griswold, 17 Conn., supra. 


If the Water Power Co. owned the lands upon both sides of the 
river, it had the undoubted right to extend its dam trom bank to 
bank, and utilize the woe flow of the stream, appropriating the 
whole water power to its own use, subject only to the right of the 
public to the use of the water for the purpose of navigation; and 
so long as the public, through its proper officers, did not complain, 
its right to so maintain said dam and use such water power, al- 
though water, by raising the dam higher, may have backed onto 
other private owners above, was just as complete and perfect as if 
the stream had not been navigable; and if it had raised the dam to 
its present height and backed water onto private owners above, 
such owners only could have complained. 

I wish here to notice what IT conceive to be an incorrect: propo- 
sition contained in the opinion of the court below, tending, (if indeed 
it is to have any effect,) to belittle the property rights of the Water 
Power Company. The court says: “A riparian owner upon a 
navigable stream has no right, zwvthout legislative consent, to build 
a dam across such stream for any purpose.” Citing —/mprovement 
Company vs. Lyons, 30 Wis., 61. 

The whole paragraph, including such sentence is as follows: 
(page 90, record.) 

“It is further clammed on behalf of the defendants that by 
locating the south end of the dam on lot 5, building an embank- 
ment thereon, and on lots Gand 7, and appropriating the whole 


water power created by the dam, the state took the property of the 
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swept down stream, although it was faultlessly constructed and 
maintained. (Page 184.) 

The court held, zfer ala, that even if the Binghampton Bridge 
Co. charter was absolutely void (p. 153), “ then the corporation must 
be regarded as non-enistent, and the bridge was built by these con- 
cerned in the supposed corporation as individuals Leaving the rights 
of riparian owners. Vhey could build the bridge for their private 
use as riparian owners, or they could build it for no use and permit 
it to stand as a monument of their folly. And se dong as it did not 
interfere with the public casement or with riparian rights, it would 
neither be a nuisance nor unlawful.” 

The remaining cases, cited above, are to the same effect. 

The Fox was one of the navigable streams mentioned in Article 
4 of the Ordinance of 1787, and declared to be a commor high- 
way; being such, it was within the protection of the public asa 
highway, and no person would have had any right to obstruct the 
same, had no law ever been passed by the territory or State of Wis- 
consin prohibiting the erection of such dams without territorial or 
state permission. Wisconsin was a territory in 1837, at the time 
the lands ot the Water Power Company were patented by the 
United States, so remaining until 1848; and not until the 9th of 
February, 1841, was any act passed by cither the territory of 
Michigan (of which Wisconsin was part until 1836), or the territory 
of Wisconsin prohibiting the placing of dams in navigable or 
meandered streams. ferritorial Laws of Wisconsin, I84t, page 
34, No. 9; also Taylor's Stats., Vol. 1, p. 749-50, and netes. 

It is respectfully submitted that the laws of the territory, and 
later, of the state, prohibiting the erection of such dams without 
levislative consent, took away vove of the property rights of the 
predecessors in title of the Water Power Company, to whose rights 
and title the Water Power Company has suceceded, and that the 
inhibition against obstructing the navigation of Fox river was just 
as strong before the passage of any such law as it has been since, 
and that, so far as the defendant in crror is concerned, the rights of 
the Water Power Company are exactly the same to-day as they 
would have been, under like circumstances, prior to 184. It is 
very likely that the Water Power Company is limited by the law 


of the state as to how it may exercise its rights; itis possible that 
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the state legislature would have power, in the interest of the pub- 
lic, to pass further acts with reference to the construction of dams 
and bridges across the Fox river, and prescribing the mode of pro- 
cedure in the use of the water, or limiting its use at certain times 
or upon certain occasions, certainly the United States has that 
power since it has become the owner of this improvement ; but as 
to the right of the proprietor in the water, and in its use (subject 
only to such public, paramount rights), we maintain that they are 
the same today as if no such law of the state had ever been 
enacted. But, however this may be, we think it plain that no one 
but the public, or those acting in its place or behalf, for the protec- 
tion of public highways, or private individuals sustaining special 
damage because of the creation of such a claimed nutsance, can 
complain. 

It will not now, I think, be seriously claimed that an act, passed 
in I84t by the territorial legislature, can have any bearing upon 
the construction or interpretation of an unconditional patent for 
land made by the United States five or six years prior to that time. 
As well, it seems to me, might it be argued that, because the legis- 
lature may, at its next session, provide by law that no wooden 
buildings shall be constructed within certain portions of the city of 
Milwaukee, except by permission of the Board of Public Works or 
of the Common Council or by ordinance of the city, that, therefore, 
a serious question may be raised and argued at length as_ to 
whether I own the fee of the lot under the street. 

d. Ifthe Water Power Company was so possessed of the south 
bank and the bed of the stream to its center, with the right to con- 
struct such a wing-dam and canal, certainly the state, by the exer- 
cise of its undoubted power in the improvement of navigation, fore- 
stalled the Water Power Company, and by the erection of the dam 
in question deprived it of the opportunity of improving and_ utiliz- 
ing its water power. 

It was argued below by opposite counsel, and I presume the 
claim will be made here, that the Water Power Company was not, 
in fact, the owner of any of the water power at the place in ques- 
tion. First—for the reason above mentioned, that it had shown no 
act of the legislature authorizing it to construct and maintain a 


dam. Second—because it had no legal right to cut the bank upon 


as | 


lots 5 and 6 or cither of them for the purpose of taking water from 
the pond. ZAird—that it did not appear that there was any fall in 
the river above the government dam upon the land of the Water 
Power Company. 

As to the second point, to-wit, that the Water Power Company 
had no authority to cut the embankment upon the south side of the 
river for the purpose of taking water from the pond, it was claimed 
by the Canal Company, upon the argument below, that under the 
release from Ilunt as to lots 6 and 7, it iad the absolute control of 
the south bank upon those lots, and as to lot 5 that it had acquired, 
under the statute of limitations, if indeed there never had been any 
grant, or condemnation procecdings, the right to maintain the em- 
bankment thereupon to the exclusion of the riparian owner. 

It is respectfully submitted that neither the release from Hunt, 
nor any condemnation proceedings taken for the purpose of acquir- 
ing aright to build and maintain sack an embankment for sucha 
purpose could have passed anything more than an easement upon 
the lands of the Water Power Company. The necessity for and 
object of the embankment was to prevent the overflow of the river 
and escape of the water; it Was a mere continuation of the dam up 
stream upon the surface of the land of the Water Power Company. 
The right to place it there could only be acquired by purchase or 


condemnation, 


Pumpelly vs. Green Bay & Miss. Canal Co. 13 Wall, 166. 


In the absence of express words granting a greater interest, a 
title in fee will mot be implied, either from an instrument of con- 
veyance or from mere user, Where an casement only will secure 
the privilege enjoyed. A've ef al. vs. Stroug et al., 107 N.Y. Rep, 
350, 359 and 360; Wreck vs. Couservaters of the Thames, 7 1. Re 
Court of Common Pleas, page 468; Gould on Waters, Sec. 101, 
page 186, the language of which section is as follows: “Ifthe 
public acquire the right to use a river bank as a towing path by 
crant, user or dedication, the title to the bank remains, prima facte, 


vested in the original owners, subject to the public right to use it 
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as a highway in this particular manner, The banks of a navigable 
stream may be appropriated by statute to the use of the public as 
a towing path. 

In such case also the riparian proorictors retain the ownership 
of the soil, subject to the public casement, unless the language of 
the statute shows an intention to take the fee for the purpose of 
the act; the rule being, that in the absence of express words, the 
courts do not infer that a statute of this kind gives to the public or 
to a board of conservators or navigation companies, acting in the 


reater interest in the soil than is necessary for 


Ja 


public interest, a 
the purpose of navigation.” (see Couservancy board vs. Button, 12 
L. R. Ch, Div. pp. 400, 401, James L. J. 


The appropriation, by statute, of the banks of a navigable stream 


cre? 
. 
- 

- 

—- 


to the use of lic as a towing path, referred to in the above 
quotation, means, by a statute which prevides just compensation 
therefor, as is shown by the cases cited in support of the propo- 


sition, and the sentence ts not in conflict with Pampelly vs. Canal 


The right to maintain this embankment, therefore, being but an 
easement created tor the Purpose of mNproving navigation, the 
Naukauna Water Power Company may use its property in any way 


not injurious to the rights ef the public. 


Again it does not te in the mouth of the Canal Com- 
pany to question this right. It conveyed the improvement, 


the dams, the locks, and everything essential to the pur- 
poses of navigation to the United States, by its deed of 
IS7Z. so that, so far as the mere question of invasion of 
he rights of others is concerned in that embankment, the United 
ut is the only party having any right to object. 
The Water Power Company claims no title to the dam, claims no 
right to cut the embankment as against the objection of the 
covernment, has done so only with its consent, but does claim the 
right, with the consent of the government, to open its canal out 
into the pond above the government dam through substantial 
bulkheads, which, as the case shows, are quite as effectual as was 
the embankment for the purpose for which it was constructed. 

Lo test this right, suppose that the government should, by act 


of Congress, discontinue the water-way and absolutely abandon all 
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navigation of the Fox River, would the Canal Company have any 
power or authority to maintain this embankment or maintain the 
south half of the dam upon the land of the Water Power Company ? 
Certainly not under the statute of limitations, because the original 
entry on the land of the Water Power Company was not adverse. 
The entry was by consent and by direction of the state, which, for 
that purpose was the owner; and such entry, which gives no right 
of action to the land owner, never sets the statute of limitations 
running. Jessup vs. Loucks, 55 Pa. St. 350-361. Certainly not 
under the act of .\ugust 8, 1848, because the franchise granted by 
that act was sold and conveyed to the United States and no other 
party or corporation could resume navigation under that franchise 
without in some way having acquired it from the government. 
The only right which the state attempted to perpetuate over this 
water-way, Was reserved to it in and by Sec. 8, Chap. 98 of the 
Laws of Wisconsin of 1853, under which act the state conveyed 
the works of improvement to the Fox & Wisconsin Imp. Co. ‘That 
reservation was as follows: “ The state may become owner and 
proprictor of the works of improvement, at any time after twenty 
years, upon paying to said association or their assigns, the actual 
costs expended by said association in the construction of said im- 
provement, over and above the avails of the grant of land made by 
Congress and applied or received by said company to atd in said 
mMprovement.” 

The twenty years expired in 1873. The state never exercised 
its right of re-purchase so retained, but, on the contrary, by an act 
approved March 23, 1871, being Chap. 416 of the Private and 
Local Laws of the State, authorized the Canal Company to sell and 
dispose of its rights and property to the government without reser- 
vation, as contemplated in the .\ct of Coagress approved July 7th, 
S70. Ce rtainly not under the second exception contained in its 
deed to the United States (page 25, fol. 20, record,) in these words: 
“ Also all that part of the franchise of said company, viz: the water 
powers created by the dams and by the use of the surplus waters not 
required for the purpose of navigation, with the rights of protection 
and preservation appurtenant thereto,” wzdess iw (said Canal Com- 


pany) Aad, prior to that tme,in some way acquucd Utle to such water 
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powers and legal rights ef protection and preservation appurtenant 
thereto. 

Whether it had ever acquired such rights or title depends upon the 
very question that we bring to this court for dectston, and all asser- 
tion of such rights and title are but a begging of the question at 
issue. If the Canal Company had, in 187g, at the date of its deed 
to the United States, titie to the water power of the Kaukauna 
Water Power Company in question, and had the right of protec- 
tion and preservation appurtenant thereto, it, perhaps, could ex- 
cept the same from its conveyance, and by the division of the 
franchise retain sufficient thereof as against the state after the 
abandonment of navigation by the United States to entitle it to 
maintain the dam in its position, and not to be charged with the 
perpetration of a nuisance from that time forward. Certainly, tl 
cannot be seriously claimed that the government, by ihe transaction im 
question, 1s under contract obligations with the Canal Company, bind- 
ing it forever to maintain such dams for hydraulic purposes for the 
benefit of the Canal Company alone, after it may have discon- 
tinued navigation. The discontinuance of navigation and its effect 
upon private yights and ownerships has been considered in differ- 
ent courts and at different times; among other cases, in 

Jessup vs. Loucks, 55 Pa. St. 350, 361. 

Corwin vs. Cowan, 12 Ohio, St. 629. 

Waener vs. R. R. Co., 22 Ohio St. 363, 579. 
McCombs vs. Stewart, 40 Ohio St. 647, 664, 665, 666. 


Day vs. R. R. Co., 44 Ohto St. 406, 416. 


As to the “ard claim (no tall in the river on land of Water Power 
Company), the answer to itis that “ere ts no proof to be found in the 
record as to how much fall there was in the river above the dam 
upon lot 5. he proof is undisputed that the south bank was 
about three or four feet above the surface of the water at the dam. 
(Folio 98, pace 64, record). 

Witness Idwards (folio 99, 1tecord), testifies and is uncontra- 


dicted that the old dam flowed the river about two miles 
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above the dam, and that there was not much difference 
between the flow of the old and new dam. Remembering 
that the dam was from 8 to 9 feet high, it may be, so 
far as we can learn from this record, that there was as much as 3 
or 4 feet or more fall upon lot 5, and that the flow back to the foot 
of the rapids, mentioned by witness Edwards, was simply a dead- 
ening of the water, without much increase in depth above or up 
stream from lot 5. 

There is no proof to be found in the record tending to show that 
the Canal Company or the state (except by the Hunt release) ever 
purchased, or in any way acquired any right to raise the water of 
the river at any point above or up stream from the government dam. 
We are therefore left to the inference that the state, exercising its 
undoubted right in improving navigation, placed this dam in the 
stream, abutting it upon lands of private owners, raised the water 
to a height sufficient for the purposes of navigation, without seek- 
ing permission (except from Hunt) from any one so to do. 

lor the purposes of navigation the state, without consent, and 
without payment of compensation, appropriated the property of the 
predecessor in title of the Water Power Company upon lot 5, and 
thus perfected or improved (as distinguished from created) wpow its 
land a water power of great value, and it is now claimed that the 
Water Power Company has no right to the use of it. As to this I 
may be permitted to quote the language of eminent counsel in 
Varick vs. Smith, 5 Paige 157: 

* Whenever the people of the state construct a dam across a river, to divert 
a portion of the stream for the purposes of the public use, they do not thereby 
acquire title to the whole water of the stream. And if, in erecting sueh dam, 
they improve the hydraulic power of an individual, that individual is entitled 
to use the same, in its improved state, in any manner whichis not meonsistent 
with the public right of navigation. Such is the rule in relation to land; 
where a part is taken for the public use, the residue remains to the owner, to 
be enjoved and used in its improved state; and that, without making any 
compensation to the state for the benefit so conferred. The state took tor 
public use one-hundredth part of the water of the Oswego river, which was 
private property. In taking this, the position of the whole water was 
changed. This change neither divested the owner of his title to the residue, 
nor gave the state any rightinorto it. The orgimal owner ts bound not to 
use it ina manner which is incompatible with the publi use: but he is obliged 
thus to use it in its changed position, and is not thereby wholly divested of 


lus right.”’ 
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That such taking was for a private purpose [will now undertake 
to demonstrate : 

The history of the canal law of Wisconsin (aw of August 8, 
1848), is given with, I think, accuracy at pages 28 and 29 of my 


Sument hied in opposition to the motion pl detendant in error to 


dismiss for want of jurisdiction. The canal laws of New York and 


a r 


Ohio were, in all essential particulars, so far as power to take prt- 
vate property was concerned, identical with ours. In both of 
those states the power was limited substantially, as it is here, by 
what was necessary. Section 15, page 61, laws of the State of 
Wisconsin, 1848, 1s as follows: 

“ [In the construction of such improvements, the said board shall 
have power to enter on, take possession of, and use all lands, 
waters, and materials, the appropriation of which for the use of 
such works of improvement, shall in their judgment be necessary.” 

[ft would seem almost too clear for argument that this was an 
absolute limitation tipon the power of the state to take and use 
only such waters as should be xecessary for the successful improve- 
ment of navigation; and it would seem almost as clear that when 
the dam was constructed and a canal excavated, through which to 
draw water for the passage of water-craft, that whatever water of 
the river was not needed, and could not be used in the passing of 
boats through the canal, would naturally flow over the top of the 
dam aud pass on down the stream without interference with, or in- 
terruption to, navigation, Such Water, it seems to me, cannot be 


said to be necessary for navigation, nor can it properly be said that 
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the want thereof could be of any inconvenience whatever to the 
state or those owning the water-way, 

It is submitted that the state, like an individual, in the exercise 
of its power to thus interfere with private rights, should be held to 
the doing of just as little injury to riparian owners as is Consistent 
with the needs of the public. 

The state had the right to place its dam upon the bed of the 
stream, had the right to raise the same to a height equal with the 
height of the banks—had the power (alter procuring a right of way 
for its canal, by purchase, gilt or condemnation) to take sufficient 
water from the river for all the needs of navigation, and all without 
consent of or compensation to riparian owners. The lack River 
Improvement Co. vs. La Crosse booming & Lrans. Co, ef al, 64 Wis. 
681, where, citing Willson vs. Llack hurd Creck Alarsh Co., 2 Vet. 
250; Pumpelly vs. Green hay & Miss. Canal Co., 13 Wall. 166, 181, 
and other cases, the Supreme Court of Wisconsin says: 

‘ These cases and many others hold the doctrine that the waters 
ina navigable river, or other navigable body of water, are so far 
the property of the state that the state may control them for public 
purposes, im their flow or otherwise, without making any compen- 
sation to the riparian owners upon the borders of such streams or 
bodies of water. ‘The flowing waters in such streams are public 
highways, and such water-ways are as much subject to the countrol 
of the state for tle purposes of the improvement of such ways, as a 
highway upon the land. The right of the public to raise or lower 
the grade of a public street) without being required to compen- 
sate the adjacent owners ts well established by the decisions of this 
court, (Dore vs. City of Milwaukee, 42 Wis. 108; /farrison vs. Hoard 
ef Sup rs ef Milwaukee Co., 31 Wis. 645); and the right te discon- 
tinue a highway without making compensation has always been 
recognized by the law. The right of the riparian owner to have 
the water of a navigable stream flow past his lands adjoining the 
same as they were accustom d to flow, is as perfect against every- 
body, except the state, or some person or corporetion standing in 
its stead, as itis in the case of wan mag adle streams: and that right 
does not, as this court has decided, depend upon his ownership of 
the soil under the water, but upon his riparian ownership (Cohn ws 


Wausau froom Ce., 47 Wis. 314, 322); and the right of the state to 
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control the waters of such streams in the public interest 1s the 
same whether the ownership of the soil under the water be in the 


state or in the riparian owner. 


The doctrine of the cases above cited has, as we think, been 
fully adopted by this court in all cases where the interference with 
the waters of a navigable stream has been for the improvement of 
the navigation thereof. Whether this court has decided or will de- 
cide that the state may, for any and all public purposes, interfere 
with the waters of a navigable stream, whereby injury may result 
to the riparian owner, without making compensation therefor, need 
not be determined in this case. The plaintiff represents the state 
for the purpose of improving the navigation of the Black river, and 
that which it has done under its charter, which is complained of 
by the defendants, we think must be, for the purposes of thus action, 
considered to have been done for the improvement of navigation 
in said river. And as against the state, or the plaintiff acting in its 
stead, we think this court has determined that the riparian owners 
on the banks of the Black river, or the Black Snake river, have 
not the absolute right to have the waters of said river flow as they 
were accustomed to flow in front of or through their lands. See 
IVisconsin River Imp. Co. vs. Lyons, 30 Vis. 61-65; Cohnvs. Wausau 
Loom Co., supra; Stevens Point Loom Co. vs. Reilly, 46 Wis. 237. 
In the cases last cited the rights of a riparian owner upon a navi- 
gable stream, and the power of a state to restrict, limit or take away 
such rights, were fully discussed; and this court, after mature de- 
liberation, came to the conclusion that these rights are the subject 
of legislative control without making compensation where they are 


taken for the purpose of improving the navigation of such stream.” 


The Fox, according to the complaint, had an average flow at 
low water of over 150,000 cubic feet per minute, which afforded a 
water power of over 300 horse power per foot fall (page 2, record), 
and according to the undisputed testimony of hydraulic engineer 
edwards, produced at this dam 2500 to 2700 herse power (page 
67, record), The complaint alleges (page 9, record), “ that the use 
of such surplus water drawn, and to be drawn from said mill pond, 
is of great value to this plaintiff, to-wit: of the value of one hun- 
dred thousand dollars, to be used on plaintiff’s lots aforesaid, and 
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on such other lands and lots as plaintiff may purchase or as plain- 
tiff may /ease water to be used upon.” 

It is hardly to be conceived that the legislature of the State of 
Wisconsin, substantially copying its canal law from those of the 
older states mentioned, knowing at the same time that under the 
constitution of the state there was no power or authority possessed 
by the state to engage in works of internal improvement, and 
knowing that the state was prohibited by its constitution from incur- 
ring any indebtedness for such purpose, could have intended to 
take the private property of individuals, for a mere private pur- 
pose, and it is only through the construction placed upon the act 
of 1848 that such a result is accomplished, which construction we 
bring here for review. 

Upon this point, the Supreme Court of Wisconsin, by its 
judgment now here for review, has decided that by the 16th and 
17th sections of the act of 1848, it was the intention of the levis- 
lature to take all such surplus water, and furthermore that such 
takin 
was a taking for a public purpose. As to both of these points so 


1 was not a necessity, was only a convenience, and that it 
decided we respectfully submit that the decision of the Supreme 
Court of the State of Wisconsin is erroneous. 

The 16th section of the act of 1848 wpe ts face declares the 
taking of such surplus water to be for a private purpose. “ When- 
ever a walter power shall be created by reason of any dam erected 
or other improvement made on any of said rivers, such cater 
power shall belong to the state.” [Vater power, under the consti- 
tutional inhibition in Wisconsin, to be thus created, could not, I 
submit, belong to the state. They could not be taken by the state 
except such as may have been actually eveated by use of water 
necessary for navigation, where no natural water power existed 
before, which would, in such a case, be in fact but an incident, be- 
cause water powers, in “heir very nature are private property; they 
can be made useful and available only by being utilized for 
hydraulic or manufacturing purposes ; fria facte, upon the ordi- 
nary construction of the language, the taking was for a private 
purpose, and such water powers were to be subject, after taken, to 
the future action of the legislature. 

The contention of the defendant in error, in the courts below, 


was broadly that the state was the owner of the water running in 
the Fox River, and that, under Sec. 106, it had the power to appro- 
priate all the water of the river to its own use for the purposes oft 
| 

sale or lease, the proceeds thereot to be APPrOpE ited to the com- 
pletion of the improvement The language of the brief of its coun- 
sel below was, first, that it had a grant of the same from the State 
ily also from the United States, that 
the grant by the state was express and direct, that “a glance at 
the work to be done showed the state that the building of dams to 
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make slack water navigation on the lower Fox would create large 


and Vaiu ible water DOWCYS | Vater powers which the ripartan OWD- 


ers could not create. because thev had no power or authority to 
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build or maintain dams on this river without legislative grant. The 
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ranted to it by Congress in the 
building of dams to create water powers for riparian owners, would, 
n effect, divert the fund to private uses, contrary to the express 
terms of the trust. Therefore, the state, in fidelity to the trust: re- 
posed in it by Congress, enacted that whenever a water power shall 
reated by reason of any dam erected or other improvements 
made on any of said rivers, such water power shall belong to the 
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Lhe state having declared that it would take this title to hy- 


,* 


draulic power, tinding itself unable to complete the improvements 
he aid of this additional tund, transterred the cwealer power, 
vith other property, to the Fox & Wisconsin Improvement Com- 
pany im 1553, 1n consideration of the release trom its contracts and 
i payment of its debts to the amount of some two hundred 
usand dotiars, and the performance of the trust it had assumed.” 
Counsel then proceeded: “ Here, then, ts a direct express grant 
from the state on the most valuable and sacred consideration 
ihe value of these water powers had before this gone 
into this improvement * * * The work had cost a million 
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Another section ‘I think it was 9, either 8 or 9), pro- 
vided, “that in case any lands waters, streams or materials 
taken and appropriated as aforesaid, shall not be = given 
or granted to this state, then the canal commissioners shall oz ap- 
plication of the owners of such lands, waters, etc., appoint appraisers 
who are required to take an oath, and to appraise the loss or dam- 
age, if any,@f the owner of the premises so required for the purpose 
aforesaid, which, when paid, etc., should vest in the state the fee of 
the premises so appropriated.” 

The case was argued at great length by distinguished counsel, 
and the decision, as it Seems to us, squarely covers the question 
now presented to this court. A diagram showing the location of 
the lands, of the stream, the feeder, and canal, is to be found at 


page 289 (10 Ohio), and is here re-produced., 


The court, after showing that the lease gave, and could only gle 
what the state had acquired |). 299), proceeds to show what the state 
could, and what tt could not, acquire by condemnation.‘ But sup- 


pose the acting commissioner had assumed to sell all that the 
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complainants charge in their bill that they believe was conveyed, 
would it lay the foundation for relict against the respoudents? It 
is clear, nothing would have passed by such a sale but what the 
complainants have acquired. 

The state, notwithstanding the sovereignty of ler character, can 
take only sufficient water from private streams for the purposes of 
the canal. So far the law authorizes the commissioners to invade 
private right, as to take what is necessary for canal navigation, 
and to this extent, authority is conterred by the constitution, pro- 
vided a compensation be paid in money to the owner. (297.) 

The principle is founded on the superior claims of a whole com- 
munity over an individual citizen; but then in those cases only 
where private property is wanted for public use or demanded by the 
public welfare. WNe know of no instances in which it has or can 
be taken, even by state authority, for the mere purpose of raising 
a revenue by re-sale, or otherwise ; and the exercise of such a 
power would be utterly destructive of individual right, and break 
down all the distinctions between mewm ef Haan and annihilate 
them forever at the pleasure of the state (5 Olio, 392). The uses 
of the waters of private streams belong tu the owners of the lands 
over which they flow. 4 Olio 253 Kent. Com. 344. (11 ed. * 
439, pages 560 and 561). Lhey are as much individual property 
as the stones scattered over the soil. If such streams can be 
passed with boats and rafts, the public has the right of passage ; 
but, subject to such casement, the owner of the land may appro- 
priate the use of the water in his own discretion, taking care not to 
flow it on the proprietor above, and to return it to its natural chan- 
nel before it leaves his own lands. (8 kung. Com. Law 371.) It 
follows, if such waters should be taken by the state for the mere 
purpose of creating hydraulic power, and rented to an individual, 
the transaction would be illegal, and no title would pass as against 
the owner. In conducting the water through the iceder, a disere- 
tionary power must necessarily rest in the agents of the state, and 
in making provisions for a supply, it must frequently occur that a 
surplus will accumulate, and it was the right to the use of this 
surplus water which the lease conveyed.” 

In the above case the feeder was supplied with water by a dain 
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across Mad river adeve the lands of the defendants in the suit in 
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equity (plaintiffs in the suit at law), and no doubt it was possible in 


adry season, that all the water of the river would be required 
and could be turned into the feeder to supply the canal. 

Cherefore the same interferance with the control of the water and 
river by the state was there possible, nay more, probable, which 
was in the opinion of the court below, supposed to be controling in 
determining how much water the state actually did take. 

It is stated (page 296), that the complainants took under their 
lease all the surplus water which the state took or had any consti- 
tutional power to take. True, it also appears that before the lease 
was made the canal commissioners had come to the conclusion that 
it was doubtful whether the state could condemn af of the surplus 
water, and so, for greater caution, limited in the Icase the amount, 
to the extent of the interest of the state. 

This question is embarrassing, because if, as suggested by the 
court below, the Water Power Company should make its claim 
against the United States for damages for the taking of this, its sur- 
plus water power, we doubt not the answer will be ‘had neither ut 
nov the state ever took the whole water of the siver at this dam for the 
purpose of navigation, \Ve do not suppose that the judgment of the 
state court, in an action in which the government was not repre- 
sented, would be res adjudicata upon the question, and therefore 
the United States could treat the question as still open. 

In the case of Cooper vs. Williams, 5th Ohio, 392, the court, pass- 
ing upon the same canal act, says: 

“The canal commissioners are authorized to take private prop- 
erty for the use of that work, but it must be done in such a man- 
ner as to do the proprietor no unnecessary damage. It is for the 
purposes of the canal alone that they can take it. And if they 
attempt to go beyond this, ¢ ¢s within the jurisdiction of this court to 
restrain them. 

Although the law authorizes them, in some cases, to dispose of 
the water tor hydraulic purposes with a view to raise a revenue to 
aid in detraying the expense of this work, still this relates only to 
the water which is necessary for the navigation of the canal, and 
which can be used for these othe PUEPOses Without interfering 
with that navigation, lt dees not authorise them to receive a surplus 


quantity of water into the canaé, vat they may dispose of it (italics are 
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canal. The ancestor ot the complainants had, prior to the location 
of the canal, utilized the water of Mad River in propelling his own 
mills. Lhe Canal Commissioners, for reasons satisfactory to them- 
selves, proposed to change the route of the feeder, (aking or 1- 
verting no more wWakr trom the river, and to sell the use of the 
water “Hus on tts way to te canal to other partics, to be used at 
the point where the feeder passed over the land of others, 

It was shown that 3000 cubic feet per minute would be neces- 
sarily drawn trom the river through the feeder to supply the canal; 
the commissioners proposed thus to sell only 2000 cubic feet per 
minute, and the court held that it was an authorized act; that it 


imposed no new burden upon the complainants—that it only util- 


ized the water while on its way through the feeder to the canal— 
was merely incidental to the improvement, and = that such 


water power was, in short and in fact, created by such 


surplus water as was intended by the law there in question; 


and, as | maintained before the court below, was intended by the 
act of August 8th, 1848; and it still seems to me that such water 
power thus created by water after being abstracted from the river, 
in addition to that which might be developed upon. state lands 
sranted to aid in the improvement, is all the water power ever 
contemplated or intended by sec. 16 of the act of 1848, and if our 
court could have thus construed that act, no conflict with the pro- 
visions of the constitutions of the United States would lave re- 
sulted, and private rights would have been respected. 

lantick vs. Snuth, 5 Paige 137, was betore the court upon 
demurrer to the complaint 


' rcchka ae casegitit of 
Lhe question was betwve enZiand ow ner set lessee of canal com- 


missioners, of water power created under a similar general law of 


the State of New York which specitied no detimite or specific 
amount of water 

The Vice Chancellor (page 146), says: “ Nor can I find that 
the acts of 1823 and 1825 on the subject of hydraule privileges 
contain any provisions which can be fairly construed as taking 


away the nehts of individuals except for public LSC. 


Pa 


[t would be doing injustice to the legislature which passed these 


statutes, to put a construction upon them that would work un 


necessary wrong to private rights. Water power was not to be 


~ 


=," 


created tor the purpose of vendin 
sion or damming, be racideutls 
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construction the legishiture might be 


certamnly never intended to cd 
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quire the right to the usulructuary enjoyment of the undiminished and undts- 
turbed thow of said stream. 

® This is so. also. as to the tresh water navigable streams and small lakes 
Within this state, where the tide does not ebb and tlow, save that the public 
has an easement in such waters for the purpose of travel, as on a public high- 
wav, which casement, as it pertains to the sovereignty of the state, is mathien 
able, and vives to the state the right to use, regulate and control the waters 
for the purposes of navigation. 

3. This public casement gives the state no right to convert the waters, or to 
authorize their conversion, to any other uses than those for which the case- 
ment was created, 7. ¢., for the purposes of navigation, 

t. The right to divert the waters for other uses, although public in their 
nature, can only be acquired under and by virtue of the sovereign right of 
eminent domain, and upon making just compensation.” 

[he action was brought by owners and lessees of mills situated 
upon the bank of Iloneoye Creek, to restrain defendant from di- 
verting the waters of Hfemlock Lake from said creek. 

The somewhat confused condition of the law of New York as to 
the rights of riparian owners upon navigable streams, is therein 
camined into and explained and cases distinguished and limited 
CNAMIUNCG MO and enNpiainead and Cases Istinguls cad ane Wited, 
Che principal discrepancy being shown to grow cut of the peculiar 

. ‘ 41 me 9 9 . be . e . sie 
doctrines ot the civil law as applied to the Hudson and Mohawk 
note tatiney the distinceti is as foll ee 
note, stating the distinction, 1s as loilows: 

The rights of riparian owners upon the Hudson (aside trom its tidal char- 
acter) and the Mohawk Rivers, are attected by the doctrines of the civil law, 
prevatling mm the Netherlands, from whose government thev were derived, and 


are distinguishable from the rights of riparian owners upon other navigable 


Lhe next case to which I call the attention of your Ilonors, is 
Aane vs. the Mayor, etc., of baltimore, 15 Maryland 240, the head 


‘ | 1 ¥ | 
notes to which are as foliows: 


“Ponder Art. &. See. 46. of the constitution, the legislature cannot take or 
confer on any mumienpalor other corporation the power to take private prop 
erty tor any other than public use. 

Phe aet of PS63, ch. 376. authorizes the city of Baltimore to purchase, or 
acquire title to Dropert 1) condcmnation. mot tor all Purposes, lout for “ the 
purpose of conveying water into said city, for the use of the said eity and tor 


ithe imbhabitants thereof. 
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manner it has been customary to use it at bis mill, so far as that 
use may not interfere with the use of the same * *  * for 
supplying the city with pure water.” 
She a os a a cre fro ee aw cert, whack, ws 
have fermnd co 
Re Bar ec Meter Cs. €2 Geenncoud 2r. ES 
96 hthnadtve Hide. 


[ submit to your Honors that this is the only logical disposition 
of such a question in a jurisdiction which affirms that the absolute 
ownership of the beds of navigable streams is, prima facie, in the 
owners of the banks ; and I respectfully add that I can sce, in this 
case, no reason for refusing to follow such holding @ its logical 


results. 


IV. 
THk LEGISLATURKI. NOT TH ULTIMATE JUDGE OF 
HOW MUCH] WATER IS NECESSARY. 


In Selshby Manufacturing Ce. vs. State of New York, 104 N.Y. 
page 507, the doctrine is stated as follows: 

“ The state had a right to all these waters for no other purpose 
than that of navigation, and only so much as should at all times 
be necessary for such purpose. We do not see upon what princi- 
ple it can be said that the state was to be the sole judge of that 
necessity and of the amount to be taken. It succeeded only to the 
rights of the lock company, and it has not since acquired any 
other or different rights. If it desired more it could casily acquire 
more by the exercise or its right of eminent domain, but so far its 
rights must be decided as they exist in its character as successor to 
the rights of the lock company. 

We do not believe that it ever would have been contended that the 


company was the sole judge of the amount necessary for its pur- 
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the dam the head is nine feet or eight and one half, and the whole 
flow CIVeS from 2500 to 2700 horse power there. 

As no water was drawn a/ He dam, but such as was used was 
drawn 2300 feet down stream, and where there was ahead of some 
four fect more than at the dam, creating a power of from 3500 to 
4000 horse power where draven, shows, beyond question, that the 
Canal Company never, in fact, used one-half of the water power of 
the river. And it is further thus shown that the only taking of 
Water appurtenant to the south side thus far, has been ‘Aeoretical 
that is to SAV, Ay aT judeoment of the court below brought here for 


VeUle ac’, 


THE SURPLUS WATER POWER WAS NEITIHER NEC- 
ESSARY OR CONVENIENT FOR THE PURPOSES 
Ok NAVIGATION. 


leration oft the eround pon which 


ve come now to tlr nsides 
the Supreme Court of Wisconsin decided that by the building of 
the dam, and the constructing, upon the north side of the river, of 
a canal, the state “Aeoreticadly took and appropriated to its own 
ise all of the water power of the river at that point. The court, 
page 8g record, says: “It was of vital interest, therefore, to the 


state, that it rr the corporation to which it entrusted the preserva- 
tion and maintenance of the tmprovement, should have the entire 


and absolute control of the dam, embankments, canals, and ail ap- 


pliances necessary for the purposes of navigation, as well as of the 
waters in the pond created by the dam. It would) be a serious 


detriment to the public interests were each riparian owner entitled 


+ 


to cut the dam or 


draw water trom 


and probably would, seriously intertere with the proper manage- 


ment of the improvement, sreatly to the detriment of the free and 


unrestricted navigation of the river.” 


Phe plaintiffs in error admit that it was of vital interest t 


state, and to those entrusted with the preservation and muntemance 


the embankment, which is a part thereof, and 


the pond. The exercise of such a right might, 


toy the 
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ofthe improvement, that they should have the exdse controd ot th 
dam, embankments, canals, and all appliances necessary tor th: 
PUPPposes oft navigation, as well as of thie VallCrn Ade ssa) } lor Mai 


gation in the pond created by the dam. But they deny that th 
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Canal Co., from this same canal, if it interferes with navigation. 

The dam may be removed by the government from the bed of 
the river and another one inserted in its stead; the canal 
may be either enlarged or diminished in size or capacity, 


and even the Canal Company itself cannot complain or 


object except as a riparian owner of the lands abutting the 


dam, and upon which the canal is constructed on the north 
side of the river at this point, if indeed it is the owner since its 
sale to tie government, of such land upon the north side, which ts 
not admitted. 

The authorities are numerous upon the question of what is xec- 
essary, and what is merely conventert for public use, and the 
effect, in either case, upon the right of the public to take a @uitum, 
to some of which I will now call the attention of the court: 

In Consolidated Channel Co. vs. The Central Pactfic RK. R. Co. et 
al, 51 Cal. page 269, it was sought to procure, by condemnation, 
certain lands belonging to the several defendants to serve as a 
site for a bed rock flume, to carry the dirt and gravel from its 
mining claims; and also as a place of deposit for the tailings and 
refuse matter from its claims. The statute, under which the pro- 
ceeding was commenced, provided that the right of eminent 
domain might be exercised in behalf of certain enumerated public 
uses, among others, tunnels, ditches, flumes, pipes and dumping 
places for working mines; also outlets, natural or otherwise, for 
the flow, deposit, or conduct of tailings or refuse matter from the 
mines, 

The court (page 272) said: “It is not competent for the legis- 
lature to authorize the levy of a public tax, or the taking of private 
property for the encouragement of a purely private industry.” 

But it was contended by counsel for the plaintiff, that the statute 
referred to was a legislative declaration that the construction of 


¢ places for working mines, are public 


. 


ditches, flumes, and dumpin 
uses in behalf of which the right of eminent domain may be exer- 
cised ; and they invoked the doctrine that the judgment of the leg- 
islature upon such questions was conclusive, and not open to re- 
view by the judicial department of the government. The court 
said (page 273): “‘ Without doubt it is the general rule that, where 
there is any doubt whether the use to which the property is pro- 
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posed to be devoted is of a public or private character, it is a mat- 
ter to be determined by the legislature, and the courts will not 
undertake to disturb its judgment in this regard. This question 
was fully discussed and the doctrine established in the case of S. 
& VR. R. Co. vs. City of Stockton (41 Cal. 147), but, in the same 
case, an exception to the general rule is recognized—it is said: A 
case might indeed be presented, in which it might appear, beyond 
the possibility of a question, that a tax had been imposed, or the 
property ot a citizen had been taken, for a use or purpose in no 
sense public; or, in the language of Chancellor Walworth (5 
Paige 159.) ‘Where there was no foundation for the pretence that 
the public was to be benefited thereby,’ and in such a case it would 
be our duty to interfere and afford relief.” The case cited above 
from 5 Paige is Varick vs. Smith, one upon which L especially rely: 

In Waddell’s Appeal, 84 Penn, St., page go, it was contended, 
by counsel in argument for the defendant, land owner, that the act 
under consideration was unconstitutional, because the taking of 
private property by the terms thereof, was based neither upon the 
public use nor necessity, and again, that what was a public use 
was a question for the courts and not for the legislature. That 
the coustitution, and not the laws, is supreme. The constitution 
as expounded é6y ‘tle courts and not by the legislature. The 
Supreme Court adopted the views of defendants counsel, and 
affirmed the decision of the court below, continuing the injunction 
cranted by it. 

ln Savings and Loan cl\ssoctation vs. Topeka, 20 Wall. 655, this 
court held: 

“1. A statute which authorizes towns to contract debts or 
other obligations payable in money, implies the duty to levy taxes 
to pay them, unless some other fund or source of payment is 
provided. 

2. If there is no power in the legislature which passed such a 


statute to authorize the levy of taxes i 


» aid of the purpose for 
which the obligation ts to be contracted, the statute is void, and so 
are the bonds or other forms of contract based on the statute. * * 

8. .\ statute which authorizes a town to issue its bonds in aid 
of the manufacturing enterprise of individuals is void, because the 


taxes necessary to pay the bonds would, if collected, be a transfer 
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of the property of individuals to aid in the projects of gain and 


profit of others, and not for public use, in the proper sense of that 
term.” 


I respectfully submit that the avowed purpose of taking water 


power under the Wisconsin act of 1848, is just as plainly a taking - 
for a private purpose as was that declared in the three cases last . 


above cited. The use of the water power was not for the public— 
it was not declared by the act to be for the public, but it was ap- : 
propriated by the state and for the state, and yet the state had no 
constitutional authority to have it, except for the purpose of navi- 
tion. If the state was not required or authorized to retain it for, or 
furnish it to, those who might apply for it, but was at liberty to 
sell or lease it to whom it pleased, it seems to me that the use must 5 
be strictly private. In Olmsted vs. Proprictors of Morris Acqueduct, 
47 New Jersey Law Rep., page 331, the court says: “If no ob- 
jigation rested upon the Water Company to supply, on reasonable | 
terms, all who applied for water, the use would be strictly private. 
The duty of furnishing the public with water must be present to 
make it of a public character. *~ * * (page 332). The true 
criterion by which to judge the character of the use is whether the 
public enjoyed it of right or by permission only.” 

When the title acquired may be freed trom public use, it cannot 


be obtained by the exercise of the right of eminent domain. 


Mills on Eminent Domain, Sec. 22, page sro. 

Oregon Ky. etc. Co. vs. Oregon Real Estate Co., 12 Oregon 445. 

Chagrin Falls & C. P. R. Co. vs. Kane et al., 2 Ohio State, pages 
426-427. 


In the case last cited the question was as to the power of a Plank 


] 


Koad Company to take private property for its use, by condemna- 


tion. At the foot of page 426 the doctrine which I contend for is 


stated in the following language: ‘ The owners retained the fee of \ 
the Jand subject to the easement, and the right to use it in any 


manner not inconsistent with the full and perfect enjoyment by the 
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public of the interest acquired by it, so long as it continued to be 
used for that purpose. 

As the interest of the public was acquired for defined objects, and 
specified purposes, it seems very clear that the land could not be 
diverted to other purposes or used in a manner substantially differ- 
ent from that for which it was appropriated, without relieving it 
from the incumbrance, and restoring the owner to the absolute 
dominion he had before it was taken.” 

In Nashville & C. R. R. vs. Cowardin, 11 Humphrey, 348, it was 
held that the railroad company had no power to take lands by con- 
demnation for purposes of storehouses, houses for agents, work- 
shops, ete., which were not necessarily required to be contiguous 
to the road, for the reason that they were only couventences which 
might as well be situated elsewhere as upon the line of the road; 
that the company had power and authority to own all such con- 
veniences, but tt must rely on negotiation er donatten for obtaming 
the same. 

In ALmplhis Freght Co. vs. Mayer, etc., 4 Coldwell’s Rep., page 
419, the second head note is as follows: 

“ For public uses government has the right to exercise its power 
of eminent domain, and take private property, giving just compen- 
sation ; but for public convenience, it has not. A public convenience 
is not such a necessity as to authorize the exercise of the right of 
eminent domain.” 

The court, page 424, citing West River Bridge Co. vs. Dick, et 
als., 6 Howard 547, says: “It is not enough that there is an act 
of incorporation for a bridge or turnpike or railroad to make them 
public, so as to take private property constitutionally, without the 
owners consent; but their uses and objects must be the use of the 
public, and must, in their essence and character and liabilities, be 
public within the meaning of the term public use.” 

At page 425 the court says: “ There is a distinction between a 
public use and public conventence. Yo authorize the taking of 
private property for public use, the use must be for the people at 
large—for travellers, for all; and must also be compulsory by 
them and not optional with the corporators—must be a right by 
the people and not a favor-—must be under public regulations as 


to tolls, ete., etc.; 6 Hloward, 546, 3 Kent, 270; but where it is a 


62 


public convenience, not a necessity, the right to take private prop- 
erty does not exist.” 

In the case last cited, the object of the company was much 
more nearly for a public purpose than in the cases above cited 
from California and Pennsyivania. And it was there also insisted 
that it was within the exclusive province of the legislature to de- 
termine whether the purpose or object for which the property was 
to be taken was for public or private use; but the court refused 
to so hold, and decided that the act there under consideration was 
unconstitutional and void. 

Wherever the taking of private property for public use is pro- 
vided for by a general law, wich does nol tself describe the property 
to be taken, the question whether the use is public is for the courts 
to determine in cach individual case as it arises. In Wisconsin, in 
the absence of a statute giving ereater right, the title in fee to 
public streets and highways remains in the owner, the public 
taking but an casement for the purposes of passage and re-passage, 
and such other public purposes as have, from tume to tame, been 
cngrafled upon the use by the decistons of the courts of the state, 
among others, the right of the public to appropriate such streets 
and highways to the use of street railways propelled by horse 
power. (See /lobart vs. The Milwaukee C. R. Rk. Co., 27 Wis. 194.) 
Yet no court has thus far held that the use, by such companies, of 
a rightof way over the surface of streets was of sucha character as 
to render its exercise incompatible with the existence or contin- 
uance of the fee in the original owner. In many cities, streets 
upon which such railways have been constructed are so nar- 
row that the railway tracks very much discommode travel in 
the ordinary way, @¢., upon foot and in private vehicles, ren- 
dering it, in many instances, almost, if not quite unsafe, and 
yet it has never been suggested in Wisconsin, at least, not to 
my knowledge, tat, therefore the state became the owner 
of the fee. No one doubts that the State, in cases of such 
mixed occupation would have the absolute control and direction as 
to how the use of the surface of the street should be divided be- 
tween the owner of the fee, the general public, and the 
street railway company. (Zows of Palatine vs. Aveuger, 121 Ills. 
72-75.) The right to control “lat use is part of the police power of 


63 


the state and cannot be legally parted with. It is the same power 
which the State or the United States exercises over the waters of 
the Fox River, considered as a public highway, as against riparian 
owners, as well as against those navigating its waters. 

Again, it is held in Wisconsin that railways for traffic, the cars 
of which are propelled by steam, may take, by condemnation, for 
right of way, public streets or highways, upon payment of just 
compensation, and in the absence of statutory provision giving a 
vreater right, it is admitted on all hands that they take but an 
easement, and the circumstance that the passing of trains over 
streets and highways thus condemned and appropriated makes it 
inconvenient and sometimes dangerous for the public to use such 
streets and highways in the usual manner, has never been consid- 
ered a reason why it should be hela by the courts that an absolute 
title in fee must necessarily be vested in such companies as an in- 
cident to the right to take and condemn for their ordinary purposes. 

With as much propricty, and quite as much force, might it be 
argued that railroad companies, appropriating streets and high- 
ways for the purposes of travel and traffic, should, as an incident, be 
held to take title in fee to their several rights of way, as that the 
state should be held to have taken the absolute ownership and 
right to the use of all of the water of Fox River, over and above 
what might be necessary for navigation. 

All of the facts bearing upon this question are set out in the 
record, and the court below does not seem to disagree with us as 
to the fact that the use, for hydraulic purposes, is, Aria facie, 
private, it could not well come to any other conclusion, in view of 
the declaration of the court in the Eau Claire case. (40 Wis. pp. 
540-41.) 

It there declares that a statute which authorized the erection of 
a dam at public cost across a navigable river, cz/Aer for the purpose 
of water works for the city, er for the purpose of leasing the water 
power for private purposes, was unconstitutional and void, because 
the power so granted was alternative and optional, esther for a pub- 
lic or private use, thus leaving it possible to be used for private 
purposes solely. But the court below distinguishes the case at 
bar upon its peculiar facts, and holds, contrary to the New York, 
Ohio and Maryland cases cited, and in direct opposition to all of 
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the facts shown by the record that all of the surplus water power 
is a mere accidental excess, an unavotdable incident to the power to 
construct and maintain the dam, and that such surplus water is 
practically inseparable from the water necessary for the purposes of 
navigation. This conclusion is supported by two adjudicated cases 
only, that is to say, 7he State vs. Lau Clatre, 40 Wis., 533 and 
Spaulding vs. City of Lowell, 23 Pick. 71. /n netther of which, I 
submit, was involved the proposition in support of which they are 
cited, 

In the first place, it is to be observed that the city of Iau Claire 
was not prohibited by any constitutional provision from engaging 
in works of internal improvement, as is the state of Wisconsin, and 
[ submit that it might be necessary for that reason, to place an 
entirely different construction upon the same words when used 
with reference to those different municipalities or public cor- 
porations, 

In the next place, it is to be observed that the /aw Claire case 
came into court upon an information by the Attorney-General of 
the state, asking on behalt of the state for an injunction against the 
city of Kau Claire, its mayor, etc., restraining them from entering 
upon the construction of the works or issuing of bonds in aid of 
the proposed undertaking. 

The Chippewa River, within the city of Eau Claire, was navig- 
able to a limited extent, and the dam authorized by the act was 
thereby required to be so constructed as not to materially obstruct 
the navigation of the river. There was no averment in the infor- 
mation, (page 542, 40 Wis.,) that the dam or water power author- 
ized was disproportionate to the purpose; the information avered 
only that the city was about to execute the power, and that the 
construction of the works authorized could wnlerrupt and prevent 
the navigation vf the river. The court said: “ The averment is 
therefore directed, not against the execution of the power by the 
authorities of the city, but against the power itself, as granted by 
the legislature; ~*~ * * (pp. 543) the question before us is, 
Whether we shall arrest the execution of the work authorized by 
the legislature to be so constructed as vot to obstruct navigation, 
upon the ground that the work so authorized c2z/ obstruct naviga- 


tion, "For the purpose of this motion we must consider 
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the statute as a valid grant of the power. Noabuse of the power 
is alleged ; and we cannot enjoin its use. 

It was objected to the statute that it provides for no compensa- 
tion for lands which may be overflowed by the dam. It is enough 
to say here that there is no averment in the information that any 
lands will be overflowed. The Chippewa, where the dam ts au- 
thorized, is understood to be a peculiar river; and itis quite pos- 
sible that there may be no overflow. * * * We only hold 
that, in the present state of this cause, we «do not feel at 
liberty to enjoin the execution of the legislative grant of power.” 

The case was before the Supreme Court, as a court of original 
jurisdiction, (which jurisdiction it might, under the constitution of 
the state of Wisconsin, exercise in certain cases,) for an injunction 
to restrain the city of Kau Claire from proceeding with the erec- 
tion of the proposed water works. [he motion was denied for the 
reasons above brictly set forth, 

It is submitted that, spo such a complaint, between such parties 
and for such purpose alone, no Question at issue in the case at bar 
could properly é¢ there considered. /€ll vs. ctty of Pratteville, 71 
Wis. p. 144. For aught that appears in the case, the city of Kau 
Claire might have owned the bed and banks of the river; it cer- 
tainly had the power to acquire title thereto, either by purchase, 
lease, or donation, tor the public purpose expressed in the act. 
Section 18, of chapter 2 of its charter, being chapter 16 of the 
Private and Local Laws of Wisconsin for the year 1872, (page 
81) is in these words: “Sud city may lease, purchase or hold 
real or personal property sufficient for the convenience of the in- 
habitants thereof, and may sell and convey the same, and the same 
shall be free from taxation while owned and held by said city.” 

By section 1, chapter 5, of its charter, p. 47, P. & L. Laws of 
1872, it was provided that the Common Council should have power 
to lay out public squares, grounds, and alleys, and widen the 
same, and to make all necessary and proper improvements within 
the limits of said city, in the manner therein provided; and by 
subsequent sections of the same chapter it was provided that pri- 
vate property might be taken for such necessary public improve- 
ments in the manner therein provided, and upon payment of just 


compensation theretor. 
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By subdivision 11, of chapter 4 of its charter (page 43, P. & L. 
Laws of 1872), the Common Council was authorized, among other 
things, “to provide for the erection of water works for the supply 
of water to the inhabitants of the city.” 

By the last section but one, of the charter, being section 36 
(page 85) it was negatively provided in these words: “Nothing 
jn this act contained shall be construed as authorizing the erection 
of dam or dams across the Chippewa River within the limits of 
said city,” and this prohibitory section seems to have been the oc- 
casion for the enactment of the special acts of 1875 and 1876 men- 
tioned in both the kau Claire cases. 

Thus it appears that the city had authority, under its charter, 
also to become the owner of the bed and banks of the Chippewa 
River, by and through condemnation proceedings, and in  which- 
ever way it entitled itself to the use of the waters of the.Chippewa 
River, for the purpose of water works, there might be a surplus of 
water power created by the dam. 7//az surplus, in case the city 
became the owner by gift, grant or lease of the bed and banks of 
the river, would belong absolutely to the city, and, of course, might 
be leased. No private right,in that case, could by posstbittty be 
wolated, In case the right to erect the dam and take private 
property for that purpose, was secured by condemnation, then, 
doubtless, there would also be surplus water, even if no more was 
condemned and paid for than sufficient to supply the needs of the 
city for the public use. A portion of the time during every day of 
the year, especially during the night-time, much less water would 
ordinarily be necessary for public use than during the hours of 
the day. That surpius, at least, doubtless, might be leased, and 
the income thereof turned to account, upon the same principle 
that the water in the canal in the Ofio case, while on its way 
through the feeder, (no more water being introduced into the feeder 
than was necessary for navigation,) was held to be properly leased. 

These private rights were not mentioned or even referred to in 
the opinion in the Kau Claire case, except at page 542 where, 
seemingly, wn order that the opinion should not be misunderstood, it is 
stated that the legislature could grant, and the city take power to 
construct and maintain the dam, not obstructing the navigation of 


the river, “ or violating other right, public or private.” 
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The attention of the Supreme Court of Wisconsin was carefully 
called to the exact issue presented in the Kau Claire case, in my 
brief before it for a re-argument, wherein I called attention to 
the statements contained in the information, and to the fact that 
there were no parties then before the court between whom, and no 
issue raised under which the question of private right could éy 
pesstbility, have been vroperly ratsed, considered, or decided. 

In the case of Pell vs. the city of Plattville, 71 Wis. 139 (opinion 
by Cassoday, J.,) it was decided that the city of Plattville, 
owning the lots and the ctty hall erected thereon, Wad by and 
through its common council power and authority to lease 
the hall for the purposes of theaters, concerts, shows, dances, 
and general entertainments, which was the only point decided 
in the case, except that a citizen or taxpayer, whose 
private rights were in no way jeopardized, had no_ stand- 
ing in court to maintain the action for an injunction to restrain 
such leasing, even if illegal. In the course of the opinion 
the Kau Claire cases and “zs case at bar were cited as authorities 
sustaining the right to lease. Clearly, the Aaw Claire case last re- 
ported was in point, if itis assumed that the city of Iau Claire 
owned the river bed and banks and dam, and the whole water 
power created thereby, otherwise not. 

The Lau Claire case reported in the 37 Wis. had no bearing 
whatever upon the question at issue in //a/tvdle case, because it only 
decided that the act might be prostituted to serve private purposes 
alone; nor can I see that the case at bar, as decided by the Supreme 
Court of Wisconsin had any bearing upon the question at issue in 
the Plattville case because /Aere it was admitted that the city 
owned the lots and the building, and it conclusively followed ¢heve- 
from that the city authorities were duly authorized to make such 
use of the building as they pleased, unless the use was prejudicial 
tothe plaintiffs as evdividuals, while the only question at issue in the 
Green Bay and Missssippi Canal Co. against the Aaukauna Water 
Paar Co. was as to who owned the surplus water, not as to 
what purposes it might be lawfully applied after the ownership was 
determined. 

Spaulding vs. city of Lowell, was an action of assumpsit for money 
had and received, to recover back the amount assessed by the defend- 
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ant city, upon the plaintiff, and paid by him; “vo questions only 
were involved. /zrs¢, whether the building of a market house was 
a public purpose, for the erection of which taxes might be levied 
upon the inhabitants. Secovd, even if the town had authority to 
assess money for building the market house, yet whether that 
would justify the tax, a part of the building being appropriated to 
their objects. (Page 80.) The court held, after a careful review 
of the law, that the purpose was public, avd second, that it was not 
competent 7 that suit to enquire whether the building was larger 
and more expensive than the exigencies of the city required. 
Shaw, Chief Justice, stated the case (page 74), in these words: 

“The question, therefore, resolves itself into the general one 
whether cities and towns in this commonwealth, by virtue of their 
general powers, and without any special authority conferred on 
them respectively for that purpose, have authority, in their cor- 
porate capacity, to build a market house, to appropriate money 
therefor, and assess the same in common with other town charges 
upon the inhabitants.” 

The case shows that there was a specific taking of a certain 
amount of private property of each taxpayer for the purchase of a 
lot and completion of the market house; the cost of the lot was to 
be $14,055.00, the market house was not to exceed certain dimen- 
sions mentioned in the resolution of the town meeting, and the 
committee was authorized to pledge the credit of the town for such 
an amount of money as should be necessary, uot exceeding 
$30,000.00. 

By these votes and proceedings the town decided that a certain 
amount of private property was necessary and might be taken for 
a public use, the limit was placed at $30,000.00, wethin that limit 
the town authorities, in the absence of fraud and abuse of power, 
were the exclusive and ultimate judges of the size of the building, 
its construction, and finish; the number and size of the rooms, and 
the uses to which the same might be appropriated. In this, the 
case was exactly the reverse of the one at bar, where the power 
siven is in general terms only, the limit being fo that which might 
be necessary, leaving the question of amount to be decided when 
it should arise. Because the town authorities in the Lowell case, 


might take, under the resolutions of the town, by taxation, a small 
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and insignificant portion of the private property of each taxpayer, it 
would not, by any means, follow that, under the general 
provisions of the Wisconsin act of 1848, where the limit was only 
to what was necessary, the public authorities could take the whole 
of an individuals private property whether necessary or not. In 
the Lowell case, the amount was limited by the preliminary 
proceedings and votes of the town, the taking was strictly within the 
limits prescribed by the votes. The necessities of the town as tu use 
of space would necessarily vary from time to time, and if surplus 
space should exist, Hat was the accidental excess which might be 
leased, to which reference was made in the decision ot the court. 

Thus construed, the case is exactly like Cooper against Wiliams, 
supra, Where it was held that the water necessary for the purposes 
of navigation, while passing down the feeder, might be leased tor 
hydraulic purposes, avd wholly unake the case at bur, where the 
amount necessary for the purposes of navigation was not deter- 
mined by the act of 1848, and has never been determined, 2 faeces, 
by any proceeding lawfully previded for such purpose, or éy axy 
act of the state or its agencies, until, by the determination of the 
court below, it was decided that, decause of the supposed tneon- 
ventence Which would result from a contrary holding, the state did 
take, under the act of August $, 18458, prior to the date of the 
decd to the United States, (September 138, (872), by the con- 
struction of its dam and canal, all of the water of the river, in- 
cluding the imimense surplus owned by the Water Power Company. 

Spaulding against the City ef Lowell has been tollowed in many 
cases, among others, the following: George vs. School District, 6 
Met. 497, 500, where the limit was tixed at $1,700.00, for the site 
of a school house; the district also, by vote, allowing the con- 
tractor to build, a/ Aes czwwn expense, a hall over the school house, 
the use of which hall the district was to have free of charge, tor 
certain purposes, the contractor having also certain rights in its 
occupancy. //edd, that the use of the hall was merely incidental 
to the general power to provide a school house, and that the tax 
levied was valid. See also: 

Hood et. al. vs Mayor ete., of Lynn, 1 Allen, 105. 
French vs. Inhabitants of Quincy, 3 Allen, g. 


Minot vs. West Roxbury, 112 Mass. 1--4. 
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In none of the above cited cases, and in no other case which we 
have been able to tind, has the accidental surplus or excess consisted 
of anything except a portion of that which had necessarily been 
taken for a public purpose. | therefore submit to your Honors: 
that, upon all the facts inthe record, and all the authorities which 
have thus far been referred to éy ether of the parties to this case, 
the taking of the surplus water power, by the judgement of the 


court below, was for a private purpose and that fAercfore the judg- 


ment should be reversed. 


Vi. 


ACT OF CONGRESS OF 1875 FAILED TO SUPPLY JUST 
COMPENSATION, 


, 


If it be admitted that the takin Of the surpius water, over and 


above what was necessary for navigation, by the state, was fora 
public purpose, tien the judgment of the court below 1s erroneous, 
ana shoulc be pCVCE MeL: because thereby the State oft \Visconsin 
enforced the said act of August d, 1 S45, SO as to deprive the IN au- 
kauna Water Power Company of its property, to-wit: of its said 
Water power, or the use of its said water over and above that which 
Was necessary for the purposes of navigation, without due process 
of law. 

a.) Lhe act of “August 38, 1545, was void, tor the reason, i ad- 
Ailton to those LENO aA Lh lilt brie) OF NMty ASSOCtalc, That it allowed 
(Sec. 17) the “ appraisers to assess the benetits or dumaves, as the 
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Case bhbicr iat be, to thie Owner trom the appropriatton ot SUC ianad, 


‘ 
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water or materials,” and ox/y provided tor the payment of damages 
tothe owner 7 ey exceeded the benetits as provided in See. 21, viz: 
“Tt the damages caceed the Genefits, it shall be the duty of the Board 
to direct the same to be paid out of the tund appropriated to said 
improvements, proot of such payment, o1 the Oifer thereol, in Case 
the party entitled shall decline to receive the same, shall discharge 
the state, and every person under its employ, trom any claim for 


such lands, waters and materials, appropriated as aforesaid. 


It is the settled law of Wisconsin that the value of property taken 


7 1 
must be paid, and that it cannot be reduced by offsetting against it 
benefits which may be assessed. 

In Nobbins vs. Milwaukee & Tlortcon Bk. BR. Co. 


question is disposed of in the following language: (pave 64t.) 


, oO Wis. 636, this 

“We have no doubt that the owner of land taken by a railroad 
company for its use, under a charter like those usually granted inthis 
state,(and especially the charter ofthis company) is entitled to recover 
of the company the value of the land at the time of the taking, with 
out any diminution for benefits, advantave or offset whatsoever. It 
is too late now to discuss any question adverse to this position 
The government can take my land for public use, when necessary, 
on paying me its value. But it cannot compulsorily make me a 


party to a forced sale thereof, and compel me to accept certain 
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supposed advantages to my other lands not taken, in lieu of tly 
value of my land taken. 


, } 1 ‘ , 
When the government needs my land it has the sovereign right 
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(4.) The defects in the act of the State of August Sth, 1548, were 
not remedied, nor was just compensation for the property of the 
Water Power Company so taken supplied by the Act of Congress 
of 1S75. 

Perhaps no state in the Union has gone further in holding that 
private property taken for public use must be paid for, than the 
State of Wisconsin, as to which proposition [ am tully sustained 
by all the cases cited on that subject by my associate in his brief 
submitted in this case; no exception, that Tam aware of, having 
been engrafted upen the general doctrine excepting in cases ot 
municipal corporations, where it is held that statutes authorizing 
such corporations to take private property for public use are valid, 
if they provide an adequate process for ascertaining the value of 
such property, and an adequate and sate fund from which payment 
is to be made, though they do not require actual payment betore 
the taking. Syvrock vs. [fishen et al., 40 Wis. 674, O80, 681, where 
it was held, in a highway case, that when such damages were as- 
certained in the mode pointed out by the statute, and it was pro- 
vided that the Town Board should audit the amount of damages 
so assessed, and “lal a tax should be levied on all taxable property 
of the town to pay the same, that the act was valid. The court, 
(p. O81) said: “Any officer failing in his duty in the premises, 
would, on proper application, be compelled to it by the courts. There 
is no possibility for the plaintiffs to lose their damages if they resort 
to the olain and speedy processes which the law places at their 
command to compel the town to pay such damages.” 

The Supreme Court, in its judgment below, held that the Act of 
Congress of March 3, 1875 (Ch. 166, Second Sess, of 43 Cong.) 
Was equivalent to the provisions of the state statute above quoted 
with reference to highways, when it only authorized av action to 
be brought against the United States in the courts of the State of 
Wisconsin fo obtain a judgment for its damages so claimed. In this 
it is respectfully submitted that the court below erred, and that the 
Act of Congress relied upon, even if it was intended to apply to 
cases of this kind, furnished no adequate mode for obtaining com- 
pensation, because, supposing the Water Power Company to be 
fortunate enough to obtain a judgment for its damages, it was then 


nearly as far from the possession of compensation as it was before 


"2 
/3 
the commencement of proceedings. Not one dollar could be had 


until an appropriation could be obtained through some act of Con- 


gress. It was left to trust to “the future justice of Congress.” 


It seems to me that this exact question is decided in the case of 
Conn. River KR. R. Co. vs. County Commissioners, 127 Mass. 50; the 
opinion was by Gray, C. J. The doctrine in that state is no more 
stringent and exacting as to pre payment, or the provision of a sure 
and adequate fund than in Wisconsin, but the case Goes further 
and points out what is not such a sure and adequate provision. 

At page 53, of opinion, the Chief Justice quotes with approval 

from Chancellor Walworth, 18 Wend. 17: “ But it certainly was 
not the intention of the framers of the constitution to authorize the 
property of a citizen to be taken, and actually appropriated to the 
use of the public, andthus to compel to him to trust to the future 
justice of the legislature to provide him compensation theretor, 
* * The public purse (page 54) or the property of the town or 
county upon which the assessment is to be made, may justly be 
considered an adequate fund. He has no such remedy, however, 
against the legislature to compel the passage of the necessary laws 
to ascertain the amount of compensation he is to receive, or the 
fund out of which he is to be paid.” 

The Chief Justice also quotes from People vs. Hlayden, 6 Hill 359» 
361, and proceeds (paye 55) as follows: 

“When private property is taken directly by the Commonwealth 
for the public use, it is not necessary or usual that the Common- 
wealth should be made subject to compulsory process for the col- 
lection of the money to be paid by way of compensation. It ts 
sufficient that the statute which authorizes the taking of the prop. 
erty should provide for the assessment of the damages in the or- 
dinary manner, and direct that the damages so assessed be paid 
out of the treasury of the Commonwealth, and authorize the gov- 
ernor to draw his warrant therefor; because, as observed by Chiet 
Justice Bigelow, ‘this is clearly an appropriation of so much money 
as may be necessary to pay the damages which may be assessed 
under the act.’ It is a pledge of the faith and credit of the Com- 
monwealth, made in the most solemn and authentic manner, for 


the payment of the damages as soon as they are ascertained and 
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liquidated by due process of law.” 


Grav 417-43! 


Lhe Chief Justice continues (page 56 


Citing : 


] 


fore us there is no pledge of the taith and credit ot 


wealth, no appropriation of the general funds tn its treasury, and 
no authority to the governor to draw his warrant for the payment 
of the damages out of such funds. 

Lhe Chief Justice continues through page 56, and a portion of 
pave 57, to show v iy, inder the statutes there being considered, 
there was no adequate provision made for compensation, and closes 
the opinion upon that subject as follows 

‘The statute « 1070, \. 2/7 therefore, so tar as tt purp rted to 
authorize king of land of the Conn. River R. R. Co. for a 
union railroad station, was unconstitutional, and the taking, under 
that act, is vord for Int of any provision for idequate and cer 
tain Compensation to the owner, 

Phat taking, bein nauthoriz and void, did not alter the 
rights of the owner ot the land, vested no title in the Commonwealth 
and could not be the basis of a petition to the County Commission- 


the 


Talbot os. Hudson, 16 


ii the statute be- 


(Common- 


ers for the assessment of damages as tor land lawtully appropriated 


to the pubit 


quent Ww 
] | 

Cured r)\ 

and prov 
+. 


! 
i 


t 


i 


Of IS7d, 4 


wealth, mstead « 


, 


\. 


/ 


not INdIspens ible 


propel ty 


iit 


Lic 


) The 
s=(° L iit 
Urisdictl 
St. of 1879, 
ling that the s 


» Mendes 


~~ 


> 42a Pp ViLé ri ... 


/ 


and [Lloosac 


7, shall | 


r 
i 


from 


‘ 


( aide Ut | 


t 


thal 


use « 


funnel, 


+ 
>. 
ia 


cl 


byvaltdityv 
md df 


lflIs 


. . 
{ 


(? 


' 
i ie 


Dall a ss >. 4 
lywboy Ratlroad, Bald. 


law 


Th)! 


of 


. =O, Passe 


yyie 


Wnines 


| 
¢ i . 
iit 


| 
i 


? 


(>T 


} the County 


Sim 


a 
MX 


the 


taking, and the 


(Commissioners, 


COLSC- 


are not 


this case was argued, 


juired 


t the public should contain 


"Os, 


(iC ] 


the statute 


be paid from the treasury of the Comunon- 
Troy & Greentield k. 
statement of Mir. Justice Baldwin, in 
226, that it 1s 
permanently appropriating private 


a provision tot 


compensation, or prescribe the mode of making it, but that such a 


\\ 
‘> 


d 


the dictum ot Chance 


opinion, and 


wealth, and with the weight of authority elsewhere.” 


lhe owner 


would be val 


Irect Compensation 


I 


| 


1d if t 


) 


‘7 


if 


‘ _ 
~ ii 


1¢ 


| 
‘ 


,* 


2% lent 


Dec 


Legislature should, by 


made, 


‘onsistent with the 


adppe lls 


' ( 


referred to im th 


' 
Tlic 


. ’ . 
l subsequent law, 


» have beeu founded on 


s* 


lL law of 


thus 


( 


early part of this 


OOO 


f the land thus sought to be taken under that void 


act was awarded a writ of prolubition to prevent the assessment of 


’ ’ | ' : } 
Ganlaves ahha SIV b>. CAUSC tlie Corie inbadi ACT AULLOTIZIN Such tak 
hw | . * . > 
‘ . , 
blige Waals Vota. 
macrseect thaes 1] | 5 . 
i thus respect there Woullld seem to be an irl tid beatale ( motlict 
: 
} : ° : , +) . ] . ; ’ , ‘ : ‘ ; , ' ] " 
between the Gecision of tle Supreme (4 rt t \lassachusetts and 
4 > . ‘ , " 
that of the Supreme Court of Wisconsin broueht here tor review 
, } | acecoeeseset baal! sPucenet? @1 2 srbteret { ' ‘ (WV 
L1)¢ FespcclrIuliiyv SUI Libatl Like SUP retin iri Gb AV ISsCollsill 
: * : 
“ere > } ;. , | ty» ; 7 i , ‘ . sa © ; ‘ ‘ ‘ 
CAriit 7 | til {4° 4 Ltit) Shi = ~ ite ‘ ; mt lit tit fal ; ' Pil ct TD Tote 
: ] l ; ] . " ; : | . , ' ' ™ | ’ : ’ 
VioUsIV adjyudged Case, an That the deoctrin borethec Woul 
7) Vlassac!} mctts is more neariv in accord Ww ith a 1] r! PC Isioot} 
of the Supreme ‘' rl ol Wiis rysinh, Thal M’CISTOTE Wilichi J 
7 SI ‘ . ‘ 
now brought here tor rev 
, ‘ . ‘ . ‘ 
‘ Bu ; pp devi for th PUT) ros yy f Lithiecctl tii \ bbc 
tne «CACk OG VCLOonernr m §oz7e ¢ hurt | Lite Proview Fe 
‘ 7 j 
; ’ / j , ; j sf rf ‘ fj ’ ’ ' ‘ ’ \‘ | ’ 
Pavsinelli cé iad ive le dictid { j LA LOThi ;i ’ lid fi ‘ ‘ ra ¢*] ,/ mvYV cl cil i 
~* ’ ] , . ‘ 7 . } ‘ . ‘ . ; ‘ — ¢ | ‘ ‘ 
i \ PLad wa 1} ; el, i \ \ l¢ i i pil ‘i ; iif s rf { 1} i | Lit «tf , 
Lug. 3, 1545 valid or cifectual for the taking avd passiug Alle to Uli 
<«? 
water power im Question at any time fri to the approval ob Cin 
: s : 
act, to-wit, March 3, 1875 
Thy rT \ Li i ti¢ Cs) a‘ iit f as ; lv ( 4 fh ; ’ dé. [ aft s/ LLL il 
Live # LThe \ Mii ‘ 4 Pile eth Pi } 1 thie Lethe y! Il ‘it ‘ { that | 
Ss. Government ver tM vears prior tu the act of 1875 LINN 
tal thé ' Wille?! hy rive {yy verre! ; Pree rple*ripipe'} [ Io” . ihe 
Giathle Of If murchase tie water Wav all hprovemenrn Corll 
Viliy De lor Nnavivatiol 1 Wo) © 4 MP HSATOH Wourid be cue 
‘ cltr\ ek cil) r) ; 4 j a id ‘ j f ; i | pe ‘ hy ¢ 1) oe 1)! Lit] af 
ierht ve create D\ Ccdie Afi! UM Lie chal lor navivatiol 
1 f '\ ‘ ae | ‘ *t tie ’ , tbe ‘ were , rt ere ; 7 | \ e*ae \ , gt ) : 
Wictli il i‘? it ’ i ae j i I] . (Ji } <il) i hii 
TR Ads j 
lhere has been mo subseguen! lakiig of water por Licrelore 
Ssimce 1672. ati if he Waihai ' PhetS Glen i) mysotatae Live Witte 
: ‘ " ’ ; ‘ i ’ ’ ‘ _ ’ ’ ‘ ‘ 
power m question, tf must have @ una th) Wovirlu oy lhe pre 
Visions of the act of Lodge 
Phat act Deine void, the Supreme Court ol \\ Misihh ETPONCOUSI\ 
Acid’ Cihal tl Was Validate bv the subsequent sict of Cone¢res ry 
lo7 5, ab espceciallV tor reasons states it the Opinion of bhiecl 
T » ; 
lustice Grav mm Conn. River RK. R supra 
lf then the taking of the water power im question Was ices lw 
«lt pruOnrir peurp me as Gecicde DOV the cou! ) meWas a lakin t>\ 


=“ 
/ 


virtue of the vord act of the State of .Aug. 5, 1845, and has resulted 
in depriving the Water Power Company of its property without due 
process ol law. 


lhe concurring opinion of Mr. Justice Bradley in Davidson vs. 


Vew Orleans, 96 U.S. 107, states the doctrine for which [here con- 


tend with clearness and torce; that opinton ts concurred ta and 
approved in flagai 2's. Neclau MLAR / str . 228 UU. -. pp. 7 Ss, 709, 
opinion by Mr. Justice Field, and has never, so far as [T have been 
ible to learn, been overruled or disapproved. 

lt is respecttully submitted that in the judgment of the court 


below there is drawn im question the validity of a statute of the 


, . . , | 
s . ; . . ‘ . ; sd r ** . ‘ > > > 
State of Wisconsin on the ground of tts being repugnant to th 
. 


Constitution of the Lo nit <d states and that the decision is in tavor ot 
the State of 


the validity of such statute, and that by said judgment 


Wisconsin, through the avgenev of its Supreme Court, has deprive 
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IN SUPREME COURT OF THE UNITED STATES. 


r Term, A 

! No. 7Ol. 

THE KAUKAUNA WATER-POWER COMPANY, ET AL, 
PLAINTIFFS IN ERROR, 

so. 

THE GREEN BAY AND MISSISSIPPI CANAL COMPANY, 
! DEFENDANT IN ERROR. 

ARGUMENT OF DAVID 5S ORDWAY, ON BEHALF OF PLAINTIFFS 

IN ERROR IN OPPOSITION TO THE MOTION OF DEFEND- 

ANT IN) ERROR, TO DISMISS FOR WANT OF 


JURISDICTION 
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IN SUPREME COURT OF THE UNITED STATES. 


THE KAUKAUNA WATER-POWER COAIPANY, EP AL, 
PLAINTIFFS IN ERROR, 


Ss. 


THE GREEN BAY AND MISSISSIPPI] CANAL COMPANY, 
DEFENDANT IN ERROR 


ARGUMENT OF DAVID S) ORDWAY, ON BEHALF OF PLAINTIFFS 
IX ERROR IN OPPOSITION TO THLE MOTION OF DEFEND 
ANT IN ERROR, TO DISMISS FOR WANT OF 
JURISDICTION 


May it Please Your IHlonors 


The attorneys for the plamtifis m error suppose, and wall 
undertake to maimtain, that this Court has jurisdiction of this 
cause, under and by virtue of the second clause of the 25th see 
tion of the Judiciary A\ct of 1789, as now amended by section 2 
of chapter 28, of theact of Congress of 1807, and by paragrah 17 
of section one (1) of chapter SO of the act of Congress of 1875, 
which three acts are now tound in section TOU of the Revised 
Statutes of ISTS. The language of that clause of the act ts as 
follows; “A final judgment or deeree mn any suit m the highest 
“court of a state in which a decision m the suit could be had. 
- * where ts drawn in question the validity of a 
“statute of, or an authority exercised under any state on the 
“eround of their beimy repugnant to the constitution, treaties 
‘or laws of the United States, and the deeciston is in tavor of 
“their validity, may be re-examined and reversed 
or atlirmed.” ete 

This act, as it stood in 1874, prior to the amendment of the 
kth of February, 1875, 1s mterpreted and construed by this 
Court, after full argument, m the case of Murdock vs. Mem 
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waiver, and both courts below held that none such were j 


rroved ; 


the Cireuit Court, by dismissing thecomplaint, and the Supreme 


Court (page 90 of record) in these words: 


and Its APPTOOTTELION or wet 
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and 13 of the record, states 


location of 


its property skirting the river on the south, that it claims 
through Beardsley and Tlunt, as above set out, that it has 
constructed its canal upon its own land in order to draw and 
that it is drawing water through the same tor livdraulic pur 
poses, ending with praver, inter alia, tor a perpetual iijunetion 
restraining defendants trom drawing water trom said pond toi 
any Purpose, except hor ordimary lise 1001 aeru Tati 

Thus, it will hye SCUUT! ihict the complain bbeeiil beomining Las 
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river and furnished by said diam, ever pissed to or were owned 
by said Fox and Wisconsin lip. Co 


Ss 


These transfers are in the complaimt alleged to have been 
perfect, valid, effectual, and authorized and so made valid by 
the Act of 1848. The right so claimed ts from first to last, by 
and through this statute, alleging and assuming its validity. 

The answer draws in question the validity of the statute, as 
well as the power of the legislature to enact it; it denies that. 
* By this act the State of Wisconsin appropriated to its own 
use * * the water power of the Fox river. The act, as con- 
strued by the court below, says in plain positive terms, that all 
such, water powers are so appropriated to itself. Of course 
that is true if the state owned the water or its use, or if it had 
the power to so transfer the property of individuals. 

At page 18 of the record, the defendant demes that the plain- 
tiff, under the foreclosure, or m any other way or manner, took 
or obtained title to any strips or parcels of land adjacent to 
said improvement on the south side of Fox river, in lots 5, 6 
or 7, mentioned in said complaint, other than or aside from 
the easement released by the said John Hunt * * also demies 
that through such foreclosure sale, or otherwise, the said com- 
mittee, or said plaintiff, * * ever took or obtained title to 
all of the water powers created by or upon the line of, or con- 
nected with the work of said tmprovement company. 

The answer then and finally, at page 22 of record, put its de- 
nial in these words, viz: “And these defendants deny that 
either the plaimtiff, the Fox and Wisconsin Imp. Co., or the 
State of Wisconsin ever had or owned any water, right to wa- 
ter, or water power fexcept for the purpose of nk ivigation ), 
upon or along said Pox river, except as riparian owners; and 
these defendants. upou mflormation and heliet, state that the 
State of Wisconsin never had authority under its constitution 
to acquire by purchase, condemnation, or otherwise, or to ac- 
cept or receive title to any land or water, or water power 
along or upon said Pox river, except for the purpose of navi- 
vation, and that it never had any right, power or authority to 
take or condemn private _ ty for the purpose of milling or 
né — icturing of any kind, -for the purpose of transler or 
sale, or lease thereof to a for any purpose other than 
navigation, 

Counsel for defendant in error (page 13 of brief) criticises this 
demal of power so put in affirmative form, by stating that 
*No advantage can be taken of any expressions in any of the 
proceedings of plaintiffs in error, if any such are to be found, as 
speak generally of constitutionality. In sucheases, if any there 
are, reference 1s made to the state constitution. That was 
brought in question on the oral argument as well as invoked 
by the answer.” 

Counsel does not interpret the answer in this respect as we 


do and as we think it should be interpreted. Tt is as follows. 
(Pave 22. record): “And these defendants, upon information 
and belief. state thatthe State of Wisconsin never had author- 
itv under its constitution to acquire by purchase, condem- 
nation or otherwise, or to aiceept or receive title to cuny land or 
water, or water power along orupon said Fox river except tor 
the purpose, of navigation.” Thus far, the want of power ts 
alleged to be, under its constitution, such was doubtless the 
thought of the pleader, because of the prohibitions contatmed m 
article S of that instrument 

“Sac. oo. The credit of 
loaned in aid of any individual, association or corporation. 

Sec. 10.) The state shall never contract any debt tor works 
of internal improvement, or be a party im ecarrving on such 
works, but whenever grants of land or other property shall 
have been made to the state, especially dedicated by the erant 
to particular works of improvement, the state may carry on 
such particular works, and shall devote thereto the avails of 
such grants, and may pledge or appropriate the revenues derived 
from such works im aid of their completion.” 

Under these provisions the first part of the above quoted 
paragraph of the answer wes framed: Then follows the next 
ind an independent clause or demal, which as we understand 
it, reads in connection properly, thus: “\nd these detendants, 


the state shall never be eviven or 


npon information and belief, state that the State of Wisconsin 
never had anv right. power or authority to take or 
condemn private pronerty for the purpose of milling or manu- 
facturing of any kind, or for the purpose of transfer or sale or 
lease thereof to others for any purpose other than naviention 
Thus read, and construed the power of the State to take or 
condemm for private use ts denied generally, without reference 


im words to any constitution, and the power to enact section 


it), «>! the \et ot 1s Ls Is deemed. 
But os we understand the deciston of this court im Spenee 
vs. Verehaut, 125 U.S. O45. it makes no difference whether 


the claim im the answer of 
placed upon the miabition of the one constitution or the other 
ft both are, m= this respect, alike. We submitted to our Su 
preme Court the question whether the attempted appropria 
“ion of our property by the state was valid. and we there, im 
our pleading, and upon the trial, contended that the statute ot 
IS4S was unconstitutional and void, because it was on at 
tempt by the legislature to appropriate our property: first, to 
private use, i not so; second, to public use, without providing 
the same act, or many other law or statute then in torce, 
any mode or proceeding tor obtaimimeg compensation cCherelor. 


want of power, was specriectihs 


Your Honors, in Spencer vs. Merchant, state the proposition 
in these words ( page 352. ) 

‘He thus directly and in apt words, presented the question 
whether he had been unconstitutionally deprived of his proper- 
ty without due process of law, in violation of the Fourteenth 
Amendment to the Constitution of the United States, as well 
as of * * the Constitution of New York, and no specitic 
mention of either constitutional provision was necessary in 
order to entitle him to a decision of the question by any court 
having jurisdiction to determine 1t.”’ 

Here, as there, the adverse judgment of the court of last 
resort below (atter the court declined to decide the case upon 
any other of the grounds contained in the pleadings or claimed 
upon the trial), necessarily involved a decision against a right 
claimed under the Fourteenth Amendment, * * which this 
court has (we submit) ee to review. 

The argument of Mr. Cary will show the identity of the two 
constitutions upon this subject. 

Counsel tor detendant in error having admitted that the pro- 
tection of our State Constitution was invoked in our answer 
and was insisted upon in argument below, under the above de- 
cision, there can be, tt would seem, no doubt but that the 
federal question is in the ease, was presented to the court for 
decision, and actually and necessarily decided. 

[t seems to us from this examination of the pleadings that the 
power to enact this statute of IS48 is alleged in the complaint 
and denied in the answer always and everywhere. The act it- 
self, upon which plaintitf bases the right, designates the 
property to be taken asa water power, and it is to belong to 
the state, subject to tuture legislation. The complaint alleges 
its need thereof for sale m order to pay tor making the im- 
prover nent, showt Ing ) lain! V and hevond question the se LO he 
private The answer denies the power of the state to take 
property tor any such purpose. 

[tis true that the answer does not in so many words sav 
that the power is lacking and act void, because contrary to 
the provisions of the fourteenth amendment of the constitn- 


tion, nor ts ttnecessary that it should, provided the question of 


power was in the case, was material to the decision and was 
actually decided by the court, sustaining the validity of the act 
and of the power exercised under it, and that no other question 
was decided upon which tle judgment could rest. 

This court has already decided this question in several cases; 
one of the earlier is Wi/son et al. vs. The Black Bird Creek 
Marsh Co., 2 Peters 246. The language of the opinion upon 
this question ts (page 250) rter alia, as tollows: 
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‘The defendants in error deny the jurisdiction of this court, 
because, they say, the record does not show that the constitu- 
tionality of the act of the legislature under which the plaintitl 
claimed to support his action, was drawn im question. Un- 
doubtedly the plea might have stated in terms that the act, so 
far as it authorized a dam across the creck, was repugnant to 
the Constitution of the United States; and it might have been 
saler, it might have avoided any question respecting jurisdiction 
so to frame it. But we think it impossible to doubt that the 
constitutionality of the act was the question, and the only 
question which could have been discussed by the court. The 
plaintiffs sustain their right to build a dam across the creek by 
the act of the assembly. Their declaration ts founded upon the 
act. The injury of which they complain is to a right given by 
it. They do not claim for themselves any right mdependent 
of it. They rely entirely upon the act of assembly. The plea 
does not controvert the existence of the act, but denies its ca- 
pacity to authorize the construction of adam across a navigable 
stream. The plea draws nothing in question but the validity 
of the act; and the judgment of the court must have been in 
favor of its validity. Its consistency with, or repugnaney to 
the Constitution of the United States, necessarily arises upon 
these pleadings and must have been determined. Two prior 
cases are then cited, of which the ‘opimion’ savs: ‘ Thev es- 
tablish, so iar as precedents can establish anything, that it is 
not necessary to state in terms on the record, that the consti- 
tution, ora law of the United States was drawn in question, 
Itissuflicient “© ~ © af the record shows that the constitu- 
tion or a law * of the United States must have been 
nusconstrued or the decision could not have been made. Or, zs 
in tis case, that the constitutionality of a state law was 
questioned and the decision has heen im favor of the party 
claiming under such i law 

This court will, we trusi, pardon this tull quotation, because 
if in point, we think it dectsive of this motion. 

The case is, as we understand it, exacily like the one at bar, 
with but one exception: there the ea/y right claimed by the 
plaintiff was under the statute of the state, which was held 
valid. flere there were other rights claimed by the plamtift in 
its complaint, which, a they had been passed upon and decided 
in favor of the plamtitl, would, probably, have sustained the 
deeree, and thus no federal question would have been dee:ded or 
shown by the record. But when it atlirmatively appears 
from the record, as is the fact here, that such other questions 
were vot decided in favor of the plamtitl, but so far as any 
mention was made of them by the court, while declining to de- 
cide the case upon them, were held msuthcient to sustain any 


claim made uponthem, then we think and insist that the differ- 
ence between the cases is entirely ummatertial, and that we are 
strictly within the last clause of the opmion above quoced 
le.? “Or, asin this case, that the constitutionality of a state 
law wes questioved and the decision has been m tavor of the 
party clamming under such law.” 


Crowel vs. Randall, 10 Peters SOS, while it held that no 
jurisdictional question existed therein, at pace O92) reiterates 
the doetrine ci Ove esi cblished. 

Pridee Proprietors rs. lioboken Lo. ] Wall. 116, Is another 
case of the same character, and in which it was held that juris- 
diction existed. the Court, at pte +2 jopiion ty Miller | - 
States the doctrine in these words: 
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Literally, now, that proposition is inacurate and only cor- 
rect when and where there 1s no federal question to be found im 
the pleadings and record. In other words, the tederal ques- 
tions cannot be originated by or in the opinion. The case ot 
Moore vs. Miss., 21 Wall. 636, cited by counsel in support ot 
this motion in Note 6, page 11 of the briet, states the law and 
the present practice correctly. 

Right here, we will call attention to the power of the Su- 
preme Court of Wisconsin, to re-try equity causes and even to 
render final decrees therein in ihe Supreme Court, and never re- 
turn the record back to the court below. Such is the power 
and jurisdiction of that court. Persons vs. Merrick, 6 Wis. 
231; Geisse vs. Beall, et al, 5S Wis. 224; Reed vs. Jones, 8 Wis. 
£21; Boyd vs. Sumner, 10 Wis. 48; Miner vs. Medbury, 7 Wis. 
p. 101, where it is said, “the opinion is really the mandate of 
this court.” 

Therefore, the whole proposition of counsel, at folio 28, page 
10 of brief, supported by cases cited in Note 5, is without torce 
and the decisions of this Court in Susquehanna Boon Co. vs 
Nest Branch Boom Co., WOU. S. OT: Simmerman vs. Ne- 
braska, 116 U.S. 54, holding that the federal question must 
appear from the record as it stood when the judgment was 
rendered, must m an equity case trom the State Court of Wis- 
consin be held to reter to the Supreme Court, because a motion 
for a re-hearing is part of the regular proceedings of that 
court, and no final judgment is rendered in that court, or be- 
low, pursuant to its opinion, until all motions and petitions 
lor re-hearing are disposed of. The remittitur and copies of 
opimons did not go down in this case, until after all the ques- 
tions and motions had been disposed of by and im the Supreme 
Court; there its opinion, which was its mandate, went down 
commanding the entry of final jadgment. See Aliner vs. Med 
horv, Supra. 

Counsel pays but a poor compliment to the discernment of 
defendant's attornevs, as lo the location of the tederal (jules: 
tion herein, and entirely mistakes the functions of a judge of a 
court of last resort by the suggestion (p. 12 brief), that al any 
such federal questions had been drawn im question, “fudge 
Lyon would, no doubt, have recited them.” 


IT. 
OPINIONS PART OF RECORD. 


It bemy thus, as we suppose, established that a tederal ques- 
tion is involved in and shown by the pleadings, the next ques: 
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tion is, was the decision of it, against the plaintiff in error, and 
was the question necessarily passed upon by the court below 
and decided by its judgment ? 

The judgment being in favor of the defendant in error, mav 
have been placed wholly upon the validity of the Act of 1848, 
but from the judgment alone, without going to the opinion, it 
might be impossible to say which of the grounds stated in the 
complaint, it did in fact go upon. But now and ever since the 
time of the decision in \Wurdock vs. Memphis, 20 Wall. 590, 
this court looks into those opinions (especially when and where 
by state law, as is the case in Wisconsin, they are made part of 
the record), “as far as mav be useful in determining that ques- 
tion,” (p. 635 id.) and more especially so now, since the 
adoption of Rule 8, of the rules of this court, announced Jan. 
7, ISS4. 

To the same effect is Gross vs. U.S. Mortgage Co., 108 U.S. 
477, decided in 1888, before the adoption of rule 8, jurisdiction 
was also there questioned, but retained by this court. 

In Adams County vs. Burlington & Mo. R. R.Co., 112 U.S. 
129, the court says: * But if we look to the opimions, which, 
under the laws of Iowa must be filed before a judgment ts ren- 
dered, and which, when such is the law, may certainly be 
looked at to aid in construing doubttul expressions in a decree ; 
it is shown unmistakably that the decision was put on that 
(non-tederal) ground alone.”’ 

We quote the above language for a double purpose; first, as 
showing the right and duty to look into the opinion; and 
second, to base this proposition upon, to-wit: That if vou 
may so examine the opinion in order to learn that the decision 
was in fact placed upon a ground not federal, you may also in 
a like case examine it in order to determine that the decision 
was placed wholly upon tederal ground, because it is a rule 
Which should work both wavs. 

In the case of the Phila. Fire Association vs. New York, 119 
U.S., this court (p. 115-116) says: “The defendant claims 
here the benefit of the Fourteenth Amendment, and a question 
has occurred as to whether the record presents that point for 
our review. There being no pleadings, the obvious place to 
look for the claim, would be the agreed statement of facts. 
But all that is there said is, that the defendant insists that the 
statute Is “unconstitutional and void and not a legitimate ex- 
ercise of legislative power.” The question was considered in 
both the Supreme Court and the Court of Appeals, as to the 
validity of the statute, under the constitution of New York, as 
being a law made to depend for its operation on the legislation 
of a foreign state, and thus an illegitimate exercise of legisla- 
tive power. 


15 

This contention is fairly within the words of the agreed 
statement, and if it depended wholly on that statement to de- 
termine whether the record raises a federal question, some 
doubt mightexist. But * * * *  wethink we are at 
liberty to look into the opinion of the Court of Appeals, a copy 
of which, duly authenticated by the proper officer, is transmit- 
ted to us with the record, in compliance with our &th Rule, for 
the purpose of aiding in determining what was decided by that 
court. From that opimion it appears that the court not only 
decided against the defendant all the questions other than fed- 
eral which were raised, including two under the constitution of 
New York, but also decided against it the federal ques- 
tions referred to. If the court had decided in its favor any one 
of the other questions which went to the whole cause of action, 
there would have been no necessity for considering the federal 
question. But as it was, the decision of that question became 
necessary to the disposition of the case, and was fully consid- 
ered, not sua sponte, but as a point presented by the defend- 
ant.” 


IT. 
SUBSTANCE OF OPINION. 


The opinion returned as part of this record (p. 83 to 93), at 
page SS, states that “the claim of the plaintiff (defendant im 
error), to all of the surplus water power, created by the dam, 
is based upon the proposition that section 16 of the act 
of August 8, 1848, appropriates all such water power to the 
State. This proposition is disputed on behalf of the defend- 
ants.”’ Our first position, as understood by the court, is then 
set forth, and rejected. On page 89, folio 152, the court says 
“We conclude, therefore, that whatever rights the state ad 
to the Kaukauna water power, by the act of 1848 (which is 
the absolute ownership of the whole thereof, if that is a valid 
act}, is vested in the plaintiff. 

“2. It is further maintained, on behalf of the defendants, 
that conceding the Kaukauna water power is within the pro- 
visions of Section 16, of the Act of 1848, such act is invalid as 
to the surplus of the water power, and above that required for 
navigation of the river, for the reason that it is taking private 
property for private use, which is beyond the power of the leg- 
islature. Here, also, we are compelled to differ with * * 
counsel for deftendants.”’ 

The opinion thence onward to fol. 154, page 90, gives the 
reasons of the court for its rejection of our claim, that it was a 
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taking for a private purpose, which briefly stated, are: That 
the taking of the whole was necessary for the purpose of navt- 
gation, as to which more would be out of place here, but it 
shows that our first ground of contention [to-wit: That the 
act of 1848, construed, as the plaintiff contended that it 
should be, was unconstitutional and void for want of power 
in the legislature to enact it], was before the court, under- 
standingly decided against, and the law of 1848, held valid as 
against the first attack. 

We will savy briefly here in passing, that the cases cited by the 
court, pages 89, VO, as sustaining the view adopted, and which 
are claimed to be controling, were wholly varient as to their 
facts and as to the parties before the court, and were most 
“essentially different in this; that here the 16th section of the 


Act of 1848, declares upon its face, under the construction of 


the Supreme Court, that the taking of this water power was 
for a private purpose. It is declared on the face of the act, to 
belong to the state, subject to the future action of the legisla- 
ture; and the complaint informs us that it was needed and ex- 
pected and intended to be sold, leased, or otherwise appro- 
priated by the trustee, State, im payment of, or to assist in 
paying for the construction of the works of improvement. .\ 
water power, as contemplated by the act, could only be 
created by surplus water atlorded by the river over and above 
what was necessary for navigation, therefore the appropria- 
tion could only be of a water power, and not of something 


wion. 

In the case in the 25 Pickering cited by the court, page 90 of 
record, the accidental surplus, was taken for the public pur- 
pose. The town hall was to be constructed in view of future 
needs and prospective growth; the taxation, however, was for 
but the public purpose; tor the immediate use of the public, a 
smaller building would have been suflicient, but in the disere- 
tion of the public officers, a larger building was decided upon, 
some of the rooms in which would not be needed for present 
use; those might be leased temporarily until needed by the 
public for its use, and therein lies the vital distinction between 
the cases. There it was tor a declared public use, while here it 
is exactly the reverse. 

Returning from my digression, the opinion, while holding 
that the taking ts for a public purpose, admits substantially 
(pp. 90, 91 of record, folios 154 to 156), that, so construed. 
the Act of TS48 was void because of its failure to provide any 
valid mode of proceedure by which the land owner could ob- 
tain just compensation, but it asserts (foot of page 01, record ) 
that “whatever detects inhered in the Act of 18-48. they ceased 
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long since to be of any importance.” That act has been fully 
executed; the improvement which it authorized has been made 
and ever since maintained, and the title thereto, except to the 
incidental surplus water power reserved hy the plaintifl, has 
passed to the United States. The failure of the State Legisla- 
ture to provide adequate compensation for private property 
taken for or injured by the improvement, has been supplied by 
the act of Congress of 1875." 

The Supreme Court of Wisconsin here savs that this \ct of 
IS48 was valid to the extent of passing to the plaintiff this 
surplus water as early as 1872, the time when it sold and 
transferred the water way to the United States, which was the 
Sth of September, 1872, because it says, the title, except to the 
incidental surplus water power reserved by the plaimtitl, has 
passed to the United States. It is that meimental surplus 
water power, and nothing more, which the plamtitt did not 
own m 1872, which it could not and did not attempt to con- 
vey to the government, which is given to the detendant im error 
by the judgment of the court below. The defendant m error 
claims such water power under the provisions of the law of 1848 
and upon the two other grounds, the court refuses specifically 
to grant its praver upon either of the other grounds, but does 
grant it expressly upon the validity of the law of IS4S. 
It savs, by its judgment, that plaintiff owns this surplus water 
and enjoins defendant from using it; savsinitsopinion,  ‘* plaim- 
tif does not hold or own it under its claimed grants or under 
the statute of limitations,” consequently there is no other 
ground left upon which to rest the judgment. 

The court very plainly decides (following the dretum in Bona- 
parte vs. Ro Ro 1 Baldwin 226), that the law was constitu- 
tional although it fatled to contain a valid provision for ob- 
tainmg compensation, it having been, as the court holds, 
before this suit was commenced, supplemented by the act of 
Congress of 1875 curing such omission. As to the correetness 
of this conclusion we have nothing now to sav, except that 
His Honor. Mr. Justice Gray, while sitting as Chiel Justice, 
had occasion in writing the opinion of the Supreme Court of 
Massachusetts, in the case of the Coun. River RB. RB. Co. vs. 
County Commissioners, 127 Mass. 57, to explain why and 
wherein it was incorrect, and to show that such invalidity 
could not be cured, as to any previous taking by the passage 
ofa subsequent act. Certainly not so as to vest title. 

The defendant in error had title to this water as early as the 
ISth of September, IS72, the date of its convevatice lo the 
vovernment, or it never had it. [fit had it before then, it must 
have held it under the provisions of the said Act of TS48 as 1 
stood at that time. The suplementary act of Congress wis 
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not passed until two years later. The government neither 
bought of or sold to the Canal Co. any water power; 1t de- 
clined so todo. Itsaid “we have no use tor water power, if 
indeed vou have any; whatever vou may have, and we know 
not, nor do we care how much or how little it is; vou have re- 
tained it so far as we (government) are concerned, we will pay 
you for vour water way and improvements connected there- 
with. The right to water sufficient for all purposes of such 
navigation is in the public; we are entitled to that without 
pavment of compensation to any one, what we pay for and 
take conveyance of, is the improvement; it matters not to us 
what vou except or retain in vour conveyance, so long as It 
does not interefere with navigation.” 

The government thus came under no obligation, legal, moral 
or equitable, to pay to private owners for surplus water not 
needed by it, for the mere purpose of making good, by relation, 
the claims to water power thus sought to be retained by the 
Canal Company, and in tact it never did so, as by subsequent 
argument, if jurisdiction is ret ined here, will be made cle: rly 
to appear. 

These considerations show that the court below did actually 
decide that the law of 1848 was constitutional and valid, and 
that under and by virtue of it the plamtiff below was the 
owner on September Sth, 1872, of this, our water power, that 
it excepted it out of the conveyance to the government, re- 
tained it, and that the government must pay tor it. When we 
make that claim, doubtless the government will answer: ‘* We 
have never either purchased or taken vour surplus water, we 
do not need it; we have never directly or indirectly agreed to 
pay for it, and we see no justice in any such claim.” 

If this is not the true ground of the judgment, then the court 
must have decided, that as to lot 5 and our water power upon 
it (which is entirely sufficient for the purposes of this case, be- 
cause both the old and the new dam are upon this lot, which 
has a frontage of over twenty-five rods upon the river, see 
map), the government in the building of the new dam and em- 
bankment ‘thereupon lor navigation purposes only, and with- 
out purchase or condemnation (although the old dam still re- 
mains, but overflowed), created a water power upon the land 
of this plaintiff in error, the title to which, in some way, not ex- 
plained, either before or after the enactment of the act of 
Congress of 1875 went to, enured to, or vested in the Canal 
Co., defendant in error. No one has ever made any such claim, 
and the pleadings go entirely upon other grounds. But it is 
apparent, we think, that by a fair construction, this opinion 
contains no intimation of such a thought. The opinion, page 
92, proceeds: *‘* The tailure of the State Legislature to provide 
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adequate compensation for private property taken for or in- 
jured by the improvement, has been supplied by the act of 
Congress of 1875, in and by which an easy method is provided 
to ascertain the compensation to which the owner of such 
property is entitled, and the United States has assumed the 
payment thereof.” This shows the imtention of the court to 
thus validate the law of 1S48, and the original claimed taking 
of our property «ander it. 

Your Honors will have long since noticed, that no specitic 
water powers are mentioned by the Act of IS48. It is clatmed 
by the defendant in error, in its complaint, that it was by the 
act of locating this dam hy the state, and building the same 
between the vears 1848 and 1853 that the state appropriated 
this water power, but that act of location was in and of itsell 
alone, equivocal. The dam was necessary for navigation, and 
when constructed, did not necessarily amount to an appropri 
ation of water for water power or hydraulic purposes. 

She Fox & Wis. Imp. Co., representimg the state, had the 
right to have and keep the dam there, and to draw through 
the canal so much water of the river as was needed for naviga- 
tion; in doing all of this, there was not any assertion of right 
to the water power belonging to the south side of the river. 
Next, the Fox & Wis. Imp. Co., on the 28th of August, 1855 
(page 50, folio 72 of record), purchased and took conveyance 
in fee of the land on the north side of the river (see page 9, fol. 
8 of record), from a point several rods above said dam, extend- 
ing down stream on section 24, in fact about 1,400 teet along 
the north bank, so that when navigation actually commenced, 
the plaintiff's predecessors in title, 7c. Fox and Wis. Imp. Co. 
was a riparian owner over against upon the other side of 
the river from the detendant, and as such would have, so far as 
the defendant was concerned, the right to the use of one-half of 
the water of the river, as long as the state or the public main- 
tained the dam. There is not any allegation in the complaint, 
asto when, if ever, the Fox & Wis. Imp. Co., or its successor in 
the title, 7.e. the pl: untiff, first took water through the canal for 
hydraule purposes, but it was in fact by the lease to Cord 
and Gray, mentioned at fol. 83, page 56 of record, and in the 
vear 1861, and then only of a omelll amount not to exceed 200 
horse-power, stipulated at not over 10 per cent. of the whole 
power up to the time when plaimtif? took title, Aug. 16, 1866. 
Since then more has been used upon plaintiff's side of the river, 
but never as much as half of the power created by that dam. 
(See fol. 103, top of page 67 of record). There was therefore 
no act of the state or of the plaintiff, or of its predecessors in 
title, which was inconsistent with the defendant's claim of 
title, or which in and of itself amounted to an actual appro- 
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priation of the water power of the defendant. When this suit 
was commenced, and perhaps — the plaintiff served its 
notice (set out in complaint, fol. 9, pages 11 and 12 of record), 
about Dec., ISSO, there was an assertion of right on the part 
of the plaintiff to this, our water power, never before then. 

It may therefore be an open question, how, exactly, our water 
has been taken, whether by and under the law of 1848 and the 
act of its agents in locating and building of the dam, or by the 
authority exercised under the state by its courts, in construing 
the provisions of this same act, under the claim made by this 
suit. Certain it is, that both the act, and the authority exer- 
cised under it, have been examined by and held valid by the 
court below, and thereby, under both the words of the act 
and the decision of the court below construing the same, we 
are deprived of our property, as we maintain, contrary to thie 
provisions of the Fourteenth Amendment of the Constitution 
of the United States. 

Here seems to be a proper place to answer another propost- 
tion made by counsel, in support of this motion, and _ the 
answer will be a continuation Gf the question, as to what was 
really the ground of decision below. Counsel, at page 12 of 
his briet, savs: 

‘The court did not determine upon the validity of the State 
law, or upon any right asserted under it. It determined that 
the riparian owner, faving acquiesced in the action of the state 
and its grantees, under the same for twenty-five vears, and 
having permitted the state and its grantees, and the United 
states, to act under the statute, and build and maimtain under 
it, could not now retake in its vastly improved condition, the 
property taken under authority of statute; that 1t could not 
take its property and the trust property of the state imter- 
mixed with it by the tacit consent of the riparian owner, 
especially, while there was a valid legal provision for assess- 
ment and payment of damages.” 

Qur answer to this is, that there is not a word throughout 
the whole opinion upon which it can be fairly claimed. 

The court below could not have had a thought, even, of de- 
ciding the case upon such grounds. 

1. There was, and could have been, upon this record, no 
tacit consent, no laches, no acquiescense, because the right to 
place the dam upon our land, as shown, was in the state, the 
entry was for the purposes of navigation, and the land owner 
had no legal right to object. 

2. The court does not in terms place its decision upon any 
such grounds. 

3. Our water was never taken, im fact, and we had no 
reason, until about the time this suit was commenced, to sup- 
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pose that it ever would be. Tacit consent, acquiescence, or 
laches, never grow out of such a state of facts. There must be 
an invasion of right, in fact, open, and known to exist, before 
acquiescence, tacit consent or laches can be properly claimed. 

All lawyers know this, or are presumed to know it, much 
more courts of last resort. 

There is not a fact stated in the complaint tending to sup- 
port a claim under the statute of limitations. The entry 
pleaded was not adverse, it was by consent of the public, in 
which was the paramount right, the act of IS4S8 gave that 
right. All owners of lands lving under the water of navigable 
streams (not lakes) in the State of Wisconsin, hold the same 
subject to this paramount right of the public. That they hold 
to the thread of the stream, see Jones vs. Pettibone, 2 Wis. 
308, decided in 1853, tollowed by an unbroken line of decisions 
down to the present time, among the latest of which are O/son 
vs. Merrill, 42 Wis. 210; Norcross vs. Grifiiths, 65 Wis. 599; 
The State vs. Carpenter, 6S Wis. 172, from which we quote 
one sentence, viz: “In this state, at least, there is no such 
thing as purpresture, even in connection with its navigable 
waters, where the owner's title to the adjacent banks extend 
to the center of the stream.” (Lakes are not here reterred to, 
as our decisions are the other way with reference to them.) 

These decisions are followed by the \enasha Wooden Ware 
Company vs. Lawson, et al., TO Wis. GOO, decided in January, 
1888, where at page 6O7 the Court says, speaking of the 
meander line upon this same Pox river; ‘But this line is not 
the boundary of the lot, and is run merely to determine the 
quantity of land contained in it. We are of opinion that the 
lots (fractional lots, according to governmeiit survey), extend 
to the stream, and of course to its centre.” That the title is 
subject to the public right, see The Black River Improvement 
Co. vs. LaCrosse Boommg & Transportation Co., 5+ Ws. 
679 to GS2 inclusive. We quote from the opinion on pages 679 
and GSO as tollows, viz: 

“Ttis claimed that theriparianowner on a navigable stream 
has no right as against the public, or persons or corporations 
acting in behalf of the public, making improvements of such 
navigable stream, to have the waters of such stream flow in 
their accustomed course in front of his lands: «nd this conten- 
tion on the part of the learned counsel for the appellant, is, we 
think, sustained by the most learned courts of this country, 
and that doetrine has been quite clearly sanctioned by several 
decisions of this court.””. The opinion then cites 

Canal Appraisers vs. The People, 17 Wend. 571. 
People vs. Canal Appraisers, 33 N. Y. 461. 5 


and continuing savs of them 


. 
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These eases were thoroughly diseussed by learned counsel, 
and the opinions delivered were learned and exhaustive of the 
subject, and in both cases it was held “that riparian owners 
alone 2a naviosable stream are not entitled to damages tor anv 
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case. The plaintill represents the state for the purpose of im- 
proving the navigation of the Black mver, and that which it 
has done under its charter is complained of by the detendants, 
we think must be, for the purposes of this action, considered to 
have beendone for the improvement of navigation in said river 
And, as against the state, or the plaintiff acting in its stead, 
we think this court has determined that the riparian owners 
on the banks of the Black river, or the Black Snake river, have 
not the absolute right to have the waters of said river flow as 
they were accustomed to flow, in front of or through their 
lands. See Wiscousm River Imp. Co. vs. Lvons, SO) Wis. 
61-65; Cohn vs. Wausau Boom Co... supra; Stevens Pomt 
Boom Co. vs. Reilly, 46 Wis. 237. In the cases last cited the 
rights of a riparian owner upon a navigable stream, and the 
power of the state to restrict, limit or take away such rights, 
were fully discussed; and this court, after mature deliberation, 
‘ame to the conclusion that these rights are the subject of 
legislative control, without makig compensation, where they 
are taken for the purpose of improving the navigation of such 
stream.” 

This court decided in the cases of Rundle vs. Canal Co., 14 
How. 89, 90, and Barney vs. Keokuk, + Otto, S24, that as to 
these questions, cach state decides for itself; and our Supreme 
Court, in Olson vs. Merrill, supra, page 212, commending the 
decision in the case last cited, says: ‘This view, so far as may 
have been necessary, leaves this court free to adhere to a 
doctrine almost as old as the state, and which it would now 
be very mischievous to disturb.” 

That this entry was not adverse, see Jessup vs. Loucks, 55 
ra. St. a0. 

Again, there is not one fact stated in the complaimt showing 
that the plaimtifi, or those under whom it claim, ever, or at 
anv time, sold or leased any of the water of the river, or ever 
used any of the same, except for the purposes of navigation, 
and the prools show (at foot of page 56 of record), that the 
plaintitl’s predecessor, the Fox & Wis. Imp. Co., lensed about 
ten (10) per cent. of the water power at this dam, all upon the 
plaimtift’s side of the river,and none upon the south side: (this 
was up to Aug. 16, 1866). Also, at page 67, that this dam 
furnished trom 3.500 to £.0Q00 horse power, and that lin LO the 
time of trial, in July, ISS6, there had been used thereot lw the 
plaintiff only from 1,200 to 1,500 horse power, and that none 
of this was used upon the south side of the river 

Therefore, we again sav that it does not appear that any 
question was presented to the court below, in or by the com- 
plaint reaching to the taking of our property in this water, 
except the validity of the Act of 1848, and that it cannot he 
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presumed that it decided, or intended to decide the case upon , 
the grounds of acquiescence, tacit consent or laches. 


lV. 


The State is prohibited from depriving a person of his prop- 
erty, without due process of law. 

The deprivation must be by state action, and in order to 
show jurisdiction 1n this court, we must show, and have, as we 
submit, shown a final judgment, etc., where is drawn in ques- 
tion the validity of a statute of, and an authority exercised 
under this state, on the ground of their being repugnant to the 
Constitution of the United States, and that the decision is in 
favor of the validity of such state statute and state authority. 

But here it 1s said by counsel for defendant in error, that if 
the taking has been finally consummated by the judgment of our 
court of last resort, we having appeared to the action then, 
that the taking must of necessity have been bv due process of 
law, because, savs same counsel, the decision of the court of 
last resort of the state, is final as to the construction of 
statutes of the same state. 

There is a clear distinction between the cases cited by counsel 
for defendant in error (in note 8, page 13 of his argument), in 
support of this proposition, and the case at bar. 

In Kennard vs. Louisiana, 92 U.S. 480, the plaintiff in error 
was deprived of his office, by what this court held to be due 
process of law, and the judgment of the Supreme Court of 
Louisiana was affirmed. 

The federal question was in the case, however, and jurisdic- 
tion was retained. 

Hagar vs. Reclamation District, 111 U. S. 701, was an 
action in the State Court, to enforce certain liens for the recla- 
mation of swamp lands, and for the sale of the lands to satisfv 
the charges (p. 704 opinion). The objection (p. 7, opinion), 
urged against the validity of the assessment was inter alia, 
that the law under which the assessment was made and levied, 
was in conflict with the Fourteenth Amendment, in that, it 
deprived the owner ot his property, without due process of 
law. This court held jurisdiction, but affirmed the judgment, 
holding the assessment law to be due process of law, notwith- 
standing the objection urged against it, and particularly that, 
that the law furnished no opportunity for the owner to be 
heard and gave him no day in court. 

Davidson vs. New Orleans, 96 U.S. 97, is the third case cited 
in the Note 8, and is one of the cases upon which the plaintiffs 
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in error strongly rely, and where jurisdiction was retained in 
this court, although the judgment was affirmed. The con- 
curring opinion of Mr. Justice Bradley therein, which is re- 
ferred to with approval in the opinion (pages 708, 709, in 
Hagar vs. Reclamation Dist., Supra), states the law, as we 
understand it, as applied to that branch of this case, which 
aflirms that, even if our property was taken for a publie pur- 
pose, vet that the taking was oppressive and amounted to 
confiscation, because the act provided no valid mode of pro- 
cedure, by which, or fund from which we could have obtatmed 
compensation for our property so taken. 

The coneurring opmion states, as it scems to us, the true 
doctrine, viz: “It seems to me that private property mav he 
taken by a state, without due process of law m other wavs 
than by mere direct enactment, or the want of judicial pro- 
ceeding. If a State, by its laws should authorize private 
property to be taken for public use, without compensation 
(except, ete.,) I think it would be depriving a man of his prop- 
erty, without due process of law. The exceptions noted imply 
that the nature and cause of the taking are proper to be con- 
sidered. * * * * * The article is a restraint on the legisla- 
tive as well as the executive and judicial power of the govern- 
ment, and cannot be so construed as to leave Congress free to 
make any process—‘due process of law ’—by its mere will. 1 
think, therefore, we are entitled, under the Fourteenth Amend- 
ment, not only to see that there is some process of law, but 
‘due process of law,’ provided by the state law, when a citizen 
is deprived of his property; and that in judging what is ‘due 
process of law,’ respect must be had to the cause and object of 
the taking, whether under the taxing power, the power of emt- 
nent domain, or the power of assessment for local improve- 
ments, or none of these, and if found to be suitable or admis- 
sible in the speci: al case, it will be adjudged to be ‘due process 
of law,’ but if found to be arbitrary, oppressive ; and unjust, it 
may be declared to be not ‘due process of law’ ~~ * 

Walker v. Sauvient, 92 U.S. 90, (the last case cited in note 
8S) was an action to recover against a licensed keeper of a cofiee 
house in New Orleans, for refusing refreshments to the plaintiff, 
aman of color. The jury having failed to agree, the case, or 
the question of fact therein, was decided by the trial judge. 
Walker, the defendant below, objected in the trial court that 
the act was unconstitutional, but without speeitving in 
what particular. Judgment was rendered against him. 
That judgment was aflirmed upon appeal to the Supreme 
Court of the state, and afterwards taken to the Supreme Court 
of the United States for re-examination. After stating the 
federal question, this court uses, in the opinion, this language, 
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and it is that upon which counsel, in support of this motion, 
relies: “All questions arising under the constitution of the 
state alone, are tinally settle: Lhy the judgment below. We con- 


sider only such as grow out of the Constitution of the United 
-. 
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savs: “Ot what use would the appellate power be to the 
litigant who teels himself aggrieved by some particular state 
legislation, i this court could not decide, independently of all 
adjudicati 1] by the Supreme Court of a State, whether or not 
the phraseology of the instrument in controversy was expres- 
sive of a contract, and within the protection of the Constitu- 

In Bri low Ws Prietors Ves Hohoken -_. 1 Wall |>- 
144, the same doctrine is asserted in these words: 

[ lowever, that it ts not the validity of 
the act of 1860, which is complained ot by the plain- 


titts. Aut the construction placed upon that act bv the 

S 4 . — < a . . 1 di onan ee - ie . . a , 

State Court. It this construction ts one which violates the 
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plaintitf’s contract (or, as here, which takes our property for a 
/ Uy ) a public purpose, without anv 
valid provision in the act, whereby, or under which we may 
obtain “tust compensation’), and is the one on which the 
defendants are acting: rts clear that the plaintiffs (there de- 
tendants here), have no relief except in this court, and that this 
court will not be discharging its duty to see that no state lee- 
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islature shall pass a law impairing the obligation of a con- 
tract, unless it takes jurisdiction in such cases.” 

The opinion, at page 145, quotes trom and approves the de- 
cision, in Bank vs. Skelly, supra. 

In MeMillen vs. Anderson, 95 U.S. pp. OT to 42. Maller J. in 
opinion, discussed the question as to how tar the decision 
below is controling as an adjudication, upon or as a con- 
struction of a state statute, and the same doetrine was held, 
that as to the verv ground of error im a judgment of a state 
court, on acecont of which a writ of error lies to this court, the 
adjudication below is not conclusive 

From this review ot the decision of this court, it is entirely 
certain that this court has power and jurisdiction to construe 
this act of the State of Wisconsin tor itself, and chat the 
proposition of counsel tor defendant in error that the judge 
ment below is, in itself, ‘due process of law.’ is incorrect 

Again, counsel tor defendant in error (pp. 18 and 14, briet) 
states, as a proposition of law, that: “Tf it is contended that 
it (our water power) was taken by che Act of ISS, then it 
was taken by legislation, over which this court has no super- 
vision. If by this is meant, and we cay see uo other meaning, 
that the Fourteenth Amendment can have no retroactive oper- 
ation, then the answer is obvious. Thatamendment prohibits 
a state trom both making and en/oreig any law which shall 
abridge the privileges or immunities of ettizens nor 
shall any state deprive any person of * property with- 
out due process of law, nor deny to any person within tts jur- 
isdiction the equal protection of the Iiws.” [It matters not 
when the state law was made under which the state assumes 
to act, the inhibition is tor the future. Suppose that there still 
remains unrepealed some old law upon the statute book of one 
of the states, which deprives, in terms, some of its citizens of 
the right, equally with others, to pursue a legal avoecation, or 
of liberty of person, can it be said that the Fourteenth Amend- 
ment is not eflectual to prevent the state trom enfloremne such 
former law ? 

It is submitted that counsel mistakes the decisions, or fails 
to see the proper distinction. 

This court points out clearly in New Orleans Water Works 
vs. Lousiana Suear Co.. 125 U.S. 30. this distinetion. In the 
one case the inhibition is, that no state sha/l pass any law im- 
pairing the obligation of contracts. There the act must be 
pissed atter the contract is pertected, In the other, under the 
Fourteenth Amendment, the state shall not at any tuture time 
whether by entoreing an old law or in any other manner, de- 
prive one of his property without due process of law. 
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In closing, we will as briefly as possible, state our position 
as to the right for which we contend. It is said, in Hoadlev's 
Administrators vs. San Francisco, 124 U. S. 644, that when a 
cause Is brought from a State Court, the first duty ot this 
court is to inquire “whether there ts 7 such right of 
Property, ds is ctlleged., ™ ‘existence oe” ” right 1 Is part 
ot the ioc le ral a engage itse| . 

It such is the duty of the court, it would seem to be the duty 
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The cases of Webb vs. Portlind Alau't. Co., 3 Sumner 189: 
Stedman vs. ti e Roel Met Ceo.. 3 Woodburv & Minot 
SbeBo and Parker vs. Griswold, 17 Conn. 288, define the water 


rights ot me plaimtitl im error w ith a cision. We own a valu- 
able power at the point in question, although our land extends 
only to the thread of the stream. 

This ownership is subject only to the paramount right of the 
public tor the purpose of navigation. The state has antiet- 
pated us in the erection of the dam, still we had and vet have 
the legal right to dam the stream at this point, if the State or 
United States removes the present dam and discontinues navti- 
gation. Our rights are thus pertect. If we have lost them, it 
is under the construction, which our court has placed upon the 
Act of 1S48. 

The canal law, Act of 1848, came to Wisconsin directly from 
Ohio. Ohio took it trom the State of New York, where 1t was 
first enacted, im 1816, and by various amendments down to 
that of Aprils, 1823. (Vol. 6, Laws of New York, page 152), 
wats pertected and in torce at the time of the decision in Varick 
vs. Sauthl, oO Pare 146. on which we : titer alia, as deter- 


mining that our water ts, by the tdement of our Wisconsin 
court, taken tor a private purpe 

Ohio commenced its legislation upon this subject, if we mis- 
take not, by its act of February 238, 1820. (2d Chase's Sta- 
tutes, p. PLS] 

This act was trequently amended, and added to, vear by 
vear, until Miarch 4, 1856, when the name of the state agenev 
Was cha ngved trom “‘Commiussioners”’ to ‘ Board of Pubhie 


Works.” In Mareh, 1858, (36 Ohio Laws, p. 63,) the name 
was changed back to “Conimissioners.”” By Act of March 5, 
S30, page LS Gren. Laws of Ohio, vol. 37, page £5, the Board 
of Publie Works was remstated. 

These acts, both ot New York and Ohio, were 1n all essential 
particulars, so ak as power to take private property was con- 
cerned, identical with ours of S48. That ours was copied trom 
one or the other ts shown ”s reading the first line of section 5 
thereot, where the “san/ commiusstoners”’’ are directed, ete 


while the control of the work is by the first section placed in 
the * Board of Public Works,”” a mistake which evidently oc- 
curred in copying. 

These facts are stated to show to vour Honors that our law 
came from one or both of those states, and that long betore its 
enactment here, it had received the construction and interpre: 
tation by the courts of both of those states, which we contend 
for in this cause. 

In both of those states the power to take private property 
was limited, substantially as it is here, bv uw lied was aeceessears 

Section 15 (page 61, Laws of State of Wis., IS ES) is as fol 
lows: 

“In the construction of such tuprovements, the said board 
shall have power to enter on, take posscssion of and use all 
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therefore, to the state, that it or the corporation, to which it 
entrusted the preservation and maintenance of the improve- 
ment should have the entrre and absolute control of the dam, 
embankments, canals and all appliances necessary tor the pur- 
— of navigation, as well as of the waters in the pond, 

‘ated by the dam. It would be a serious detriment to the 
public interest, were each riparian owner entitled to cut the 
dam ‘(no one on our side or part has ever claimed such right), 
or the embankment, which 1s a part thereof, and draw water 
trom the pond, " ete., etc. 

All of these propositions may be conceded and not touch the 
question of ow nership. 

Those are now, and ever since 1872 have been, questions en- 
tirely between plaintiff in error and the United States Govern- 
ment. We have its consent to the cutting of the embankment, 
otherwise we could not have cut it. The ease of Varick vs. 
Smith, supra, notices that difheulty, but it does not mtervene 
between the parties to this record. 

We respectiully submit that there never was the slightest dif- 
fealty in dividing the water of this river, either theoretically 
or practically; all that the public ever needed or now needs 
passes into the canal, what there is above that flows treely 
over the dam. That there never was any embarassment in 
this respect ts clearly shown by the tact that the government 
saw no necessity for the ownership of the whole water, nor 
did it see or anticipate any inconvenience in taking conveyance 
of the improvement, stmply. The actual practical working of 
such divided ownership of water creates no friction between 
the government and land owner. When too much water ts 
drawn out of the canal, all that is necessary for the govern- 
ment to dois shut the headgates of those mills w hich are so 
drawing water—one single man is sufheient for that purpose 
and always was. 

Much discussion has been had upon the question as to what 
is meant by the term “necessary ’ insuchconnection, but while 
the decisions fail to lav down any rule which covers all cases, 
it never has been extended to convent nices anerety. See: 


Camden & Amboy R. R. Co. vs. Mansfield, 22 N. }., Law sto. 
State vs. Hancock, 35 N. J., L. s4s. 

Nashville WC. R. KR. vs. Cowardin, 11 Humph,. 330 

Oimsted vs. Prop. of Morris Aqueduct, 47 N. J., Law 326-327. 


Within the above decisions we have no hesitation in athrming 
that the tak: ne of more water imto the canal at Kaukauna by 
the defendant in error than was suflicient at all times to fill the 


33 
same tor the purpose of navigation was not necessary, neither 
Was it useful or convenient. It constantly caused more strain. 
wash and wear upon the banks, and was in no way essential 
to the tull and complete control by the state. and later on by 
the Umted States of the river, the canal, the dam and all apph 
ances used in connection therewith tor navigation purposes 
Hence, we say again, that our property has been taken tor 
private use, by and under the Act of TS4s8. as athrmed by the 
judgment below. and, consequently, in contravertion of the 
prohibitions contained im the Fourteenth Amendment of the 
Constitution ot the United States, and we respecttully submit 
that the motion to dismiss should be demed 
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Attorney tor Plainutt in Error 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, i889. 


No. 7Ol, 


THE KAUKAUNA WATER POWER COMPANY, ET ALS., 
PLAINTIFES IN ERROK, 

S. 
THE GREEN BAY AND MISSISSIPPI] CANAL COMPANY, 
DEFENDANT IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF OUTAGAMIE CoUNTY, WISCONSIN, 


Briet of Plaintiffs in Error Opposing Motion to Dismiss Writ of Error. 


For convenience the Kaukauna Water Power Company, the prin- 
cipal plaintiif in error (all others claiming under it), will be herein- 
after designated as ‘“‘ Water Power Company,” and the defendant 
in error will be designated as ‘‘Canal Company. 


STATEMENT. 

Congress, by act approved August 8, 1846, granted certain lands 
to the state of Wisconsin, on its admission into the Union, for the 
purpose of improving the navigation of the Fox and Wisconsin riv- 
ers, and constructing a canal to unite them. By act approved June 
29, 1848, the legislature of Wisconsin assented to the act of Con- 
gress granting such lands, and by act entitled, “an act to provide 
for the improvement of the Fox and Wisconsin rivers and connect- 
ing the same by a canal,” approved August 8, 1848, created a 
Board of Public Works to superintend the construction of the im- 
provements contemplated by the act of Congress, and defined the 
powers of the Board, as well as the manner of disposing of the lands 
so granted. Section 16 of said act was as follows: 

“Sec. 16. When any land, waters or materials appropriated 
by the Board to the use of said improvements shall belong to 


the state. such lands, waters or materials, and so much of the ad- 
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other things, the water powers created by the dams and py the 
use of the surplus Waters not required for the PUPPOse I iaVIGa- 
ion, with the biehts ol protection and preservation appurtenant 
thereto, and the lots, pieces or parcels of land necessary to the en- 
joyihent ol tlic aine, ana those acquired with reference to thi 
ame; all subject to the rmeht to use the water for ail ourpose 
ft navigation, fhe said dam and other works of the improve. 
ment at Kaukauna, were included in such conveyance. The wate: 
powers and other property eracepted by the Canal Company trom 
this convevance were sunpiy not sold to the Lited States, and no 
consideration whatever passed trom the United States to thr 
Canal Company therefor or m= relation thereto, and the © mited 
States made no covenants o1 agreements and assumed no obliga- 
tions of burdens as to said caceficd property. 

Lhe United States, atter such conveyance and about the yea: 
1875, constructed a new dam across the river at Kaukauna upon a 
new location below said old dam, the southerly end of which new 
dam was landed upon said lot 5 about 40 feet below the old dam, 
and the northerly end of said new dam was about L11 teet below 
the old dam. [t also extended the embankment upon said lot 5 
dong the margin of the river on the south bank to the new dam. 
\fter the construction of the new dam the old one was abandoned 
and sutiered to CO lO decay. 

Neither the State of Wisconsin, the Fox and Wisconsin Im- 
provement Company, the Canal Company nor the United States 
ever acquired any interest im or title to any portion of said lot 5 
by condemnation proceedings, or by purchase or grant from any 

tthe owners of said Jot. (See finding of Circuit Judge, record, 
page 4d, and the hinding ot the State Supreme Court, record, pagee 
SO. 

Lhe Improvement ( Dp never used more than ten per 
cemt. of the water power created by the Naukauna dam, and what- 
ever it did use was on the north = side record, Pdve sO), and the 
Canal € Olllpaby Nas Hever Used Olle half ot the wate power created 
by this dam, and whatever it has used las also been through the 
Mproveient ¢ nai On the north side of the river (record, paivee O7 ). 
Neither of said companies ever owned any land upon the south 
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power Created DV the NaukKaulla All} 


In 1881 the Water Power Company (being the owner of all the 
land bordering the river on its southerly side trom and ine luding 
said lot 5 to a point more than three thousand feet below said lot), 
constructed a canal for hydraulic purposes upon its own land on 
the south side of the river at Kaukauna, and cut the same throuch 
said embankment upon said lots 5 and 6 for the purpose of dra 
ing water from the pond or reservoir created by said cam, and ha 
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tions remain as to lot 5, which practically covers the whole con- 
troversy, as the dam in question abuts upon that lot and its owner- 
ship involves the right to the water power created by the dam. 

The circuit court, after a full hearing and trial, gave judgment 
for the defendants, dismissing the complaint upon the merits: 
From this judgment the Canal Company appealed to the Supreme 
Court of Wisconsin, which court, after a full hearing and argument 
of the case upon a record containing all of the testimony taken in 
the court below, reversed the judgment of the circuit court. 

As preliminary questions and for the purpose of showing what 
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record to be examined by this court in 


determining the question of its jurisdiction, we submit the follow- 
pene 

) Under the constitution of Wisconsin, the Supreme Court of 
that state is required to try equity cases de xovo, and to determine 
stions of tact as well as of law where the record brings up 
Ul ct the testimony submitted to the lower court. In such cases 
itis therefore quite immaterial as to what may have been the find- 


+ y , . . -+ 5 + . ] . ‘ ’ _ . 
nes of the lower court upon the law and facts. 
Catiin vs. Henton, 9 Wis. 476. 


leith vs. Lee, 1 Wis. 262. 


We quote the following from the opinion of the court in the 


latter case, at page 200: 


frequently decided that in equity cases, the find- 
ing of facts by the court below was not conclusive, but that we 
ook into the testimony and determine what facts were 
| [his must be so, since the constitution gives 


jurisdiction of cases at law and equity, and 
by the well established rules of practice, the appellate court re- 
views the evidence m equity causes in the same manner as the 
court of original jurisdiction. 


In comn.on law cases the rule is 
otherwise.” 

rd,and near the end of the bill of exceptions, 
is a portion of the certificate made by the 


lal judge of the lower court: “ The foregoing is a true bill of 
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exceptions in the foregoing entitled case, and contains all the evi- 
dence produced by either of the parties to said action.” 

The plaintiffs in error had no occasion to assign errors in the 
Supreme Court of Wisconsin, as the judgment of the court below 
Was In their favor on the merits, and they did not take the appeal, 
It having been the duty of the State Supreme Court to try this 
case de nove, we may safely conclude that its opinion in the case is 
its finding of the facts and law. ‘This point seems to fully answer 
and render inapplicable to this case all of the suggestions con- 
tained in the bricf of counsel for detendant in error trom folios 18 
to 23. 

(b.) ‘The decisions and opinions of the Supreme Court of Wis- 
consin are made a part of the record in the action or proceeding 
in which they are given by the statute. We quote section 2410 of 
the Revised Statutes of Wisconsin for 1878: 

“Sec. 2410. The Supreme Court shall give their decisions 
in all cases in writing, which shall be tiled with the other papers 
in the case; and such decisions, and all decisions and opinions 
delivered by the court or any judge thereof, in relation to anv 
action cr proceeding pending in said court, shall remain in the 
office of the clerk. Avery written opinion or dectston of the Su- 
preme Court, which shall have been filed with the clerk, shall con- 
situle and be hicld a part of the record in the action or proceeding 
wn which wt shall have been gtven and filed, and shall be certified 
therewith to any court of the Cntted States to which such action 
or proceeding, or te record thereof, may be wm any manner cert 
fied or removed. The state printer shall print for the use of the 
justices so many of such decisions and opinions, and at such 
times, as shall be directed by them.” 

We also refer the court to sections 2411 and 3071 same Re- 
vised Statutes. Under these statutes and the following decisions 
of this court, the opinion of the Supreme Court of Wisconsin in 
this case is clearly a part of the record to be examined by this 
court in determining the question of its jurisdiction. 

Delmas vs. Insurance Co., 14 Wall. 661-667. 
Murdock vs. City of Memphis, 20 Wall. sgo-633. 


Gross vs. United States Mortgage Co., 108 U. S. 477. 
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Kreiger vs. Shelby Railroad Co., 125 U. S. 39-44. 
Kidd vs. Pearson, 128 U.S. 1-15. 


The judgment brought up for review on this writ of error, and 
found on pages 96, 97 and 98 of record in terms, makes the opin- 
ion of the Supreme Court a part of said judgment. The decision 
or remittitur from the Supreme Court is recited in the judgment, the 
latter part of which is as follows: ‘ And that this cause be, and 
the same is hereby remanded to the said Circuit Court, with di- 
rections to give judgment for the plaintiff, as tndicated in and by 


’ 


the opinion of this court:” Then follows this recital: ‘“ And 
opinion of said Supreme Court being on file herein.” And further 
on in the judgment we find the following: ‘ Now, on motion of 
Moses Hooper, attorney for the plaintiff, avd pursuant to the said 
deciston and opinion of said Supreme Court, it is here by this court 
ordered and adjudged,” ete. 

The foregoing quotations are found on page 97 of record. 

(c.) The Constitution of the State of Wisconsin has always 
contained a provision, which, although different in form, is the 
same in legal effect as the “ due process of law” clauses in the 
5th and 14th amendments to the-Constitution of the United States. 

We refer to section 9, article 1 of said constitution, which is as 
follows: 

“SECTION 9. [very person is entitled to a certain remedy in 
the laws, for all injuries or wrongs which he may receive in his. 
person, property or character; he ought to obtain justice freely 
and without being obliged to purchase it, completely and with- 
out denial, promptly and without delay, comformably to the laws.” 

Article 2, of the ordinance of 1787, for the government of the 
territory of the United States northwest of the river Ohio, con- 
tained the following : 


“No man shall be deprived of his liberty or property, but by the 
judgment of his peers or the law of the land.” 


Section 12, of the Act of Congress, approved April 20, 1836, 
entitled “ An act establishing the territorial government of Wiscon- 


~ 


9 


sin,” 5 United States Statutes At Large, page 10, provided that the 
inhabitants of said territory should be entitled to and enjoy all 
and singular the rights, privileges and advantages granted and se- 
cured to the people of the territory of the United States northwest 
of the river Ohio, by the articles of the compact contained in the 
said ordinance of 1787, and should be subject to all the conditions, 
restrictions and prohibitions in said articles of compact imposed 
upon the people of said territory. It was therefore the law of the 
territory of Wisconsin, at the time of the adoption of the State 
Constitution, that no man should be deprived of his liberty or 
property, but by the judgment of his peers or the law of the land. 
The above Section of the Wisconsin Constitution has been con- 
strued by the Supreme Court of that state, and noticeably in Durkee 
vs. Cety of Janesville, 28 Wis. 464. 
Osborn. vs. Hart, 24 Wis. 89. 
‘Taylor vs. Porter, 4 Hill 140. 


Cole vs. La Grange, 113 U.S. 1. 


Sec 13, article 1, of the Constitution of Wisconsin, is as follows : 
* Section 13. The property of no person shall be taken for pub- 
lic use without just compensation therefor.” 
J 


FEDERAL QUESTION. 


The federal question claimed is that plaintiffs in error have been 
deprived of their property without due process of law, by the 
State of Wisconsin, through the agency of its Supreme Court in 
civing effect to and enforcing a void statute of the state, in con- 
travention of the fourteenth amendment to the Constitution of the 
United States. 


The part of section 709 of the United States Revised Statutes, 


under which the jurisdiction of this court is asserted, is the follow- 
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“ Or where is drawn in question the validity of a statute of, 
or an authority exercised under any state, on the ground of their 
being repugnant to the constitution, treaties or laws of the 
United States, and the decision is in favor of their validity.” 


The statute of the state, the validity of which is drawn in ques- 
tion, is that part of section 16 of the act of August 8, 1848, pro- 
viding for the improvement of the Fox and Wisconsin rivers, and 
connecting the same by a canal, which reads as follows : 

“Ind whenever a water power shall be created by reason of 
any dam crected or other improvements made on any of said 
rivers, Such water power shall belong to the state, subject to future 
action of the legislature.” 

Its invalidity was claimed upon two grounds: 

First. That it purported to take private property for a private 
purpose, which is not only prohibited by the Constitution of the 
State of Wisconsin, but also by a law which is higher and above 
all constitutions, and therefore that it was not dve process of law, and 

Second, That if it was held to be the taking of private prop- 
erty for a public purpose, it was void under the constitution of the 
state, and not due process of law, because said act of 1848 did not, 
neither did any other act of the legislature of Wisconsin, provide a 
way and means for ascertaining and making the compensation 
that should be paid for the property so taken. 

That the act of 1848 made no provision for compensating the 
owners of property taken for the purposes of the improvement, was 
decided by this court in Pumpelly vs. Green Bay Company, 13 
Wall. 166, and by the Supreme Court of Wisconsin in Jones vs. U. 
S., 48 Wis. 385, Stweancy vs. U. S., 62 Wis. 396, and also in the 
case at bar. 

We make the foliowing quotations from the opinion of the Wis- 
consin Supreme Court in this case (record, page 91): 

“The act of 1848 is certainly liable to the criticism that it 
makes no adequate provision for compensating the owners of 
property taken for the improvement.” * * * * * * * 
“ but the act of 1848 failed to give the land owner the right to in- 
fitute condemnation procecdings under tt, to have his compensation 
determined ; and if the state should institute such proceedings, 
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the compensation, when determined, was, by section 21 of the 
act, made payable out of the fund appropriated to such improve- 
ment.” * * * * * “The history of the improvement 
during the time it was in the hands of the board of public 
works and of the Fox and Wisconsin Improvement Company, 
shows that the tmprovement fund was a very uncertain source to 
rely upon for the payment of a debt charged upon tt. No other pro- 
vision was made in the act of 1848 or in any other act of the legis- 
lature, for the condemnation of property to the use of the im- 
provement, or for payment therefor. In view of these serious 
defects in the law, avd especially because the owner of the property 
taken for the purposes of the tuprovement was powerless to institute 
proceedings to have the compensation ascertained to which he was 
entitled, Mr. Justice Orton said in Sweaney vs. U.S., 62 Wis., 
396, 22 N. W. Reporter 609, that until the act of Congress of 
1875 there was no provision of law for the ascertainment and 
payment of the damages, and compensation for the taking of 
lands, by flowage or otherwise, for the use of the improvement. 
Lookin 


thus made is substantially correct, although perhaps inaccurate 


to the practical operation of the statute, the statement 


cf 
> 


in theory and form.” 


That so much of the act of 1848, as purported to authorize the 
taking of private property for the purpose of the improvement, was 
repugnant to the constitution of the state, and therefore void, be- 
cause it made no provision for compensating the owners of such 
property therefor, we cite the following cases decided by the Su- 
preme Court of Wisconsin: 

Norton vs. Peck, 3 Wis. 714. 

Robbins vs. Railroad Co., 6 Wis. 636. 
Shepardson vs. Railroad Co., 6 Wis. 605. 
Powers vs. Bears, 12 Wis. 213. 

Loop vs. Chamberlin, 20 Wis. 135. 


Sherman vs. Railroad Co., 4o Wis. 645. 


The law, that private property cannot be taken for private use, 
and also that it cannot be taken for public use, without just com- 
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pensation, existed long before the adoption of the constitution of 
Wisconsin. It was and is the ancient and customary law of the 
people, necessarily attaching to the just distribution, ownership 
and enjoyment of property—in other words, it was and is the law 


of the land independant of the state constitution. 


FEDERAL QUESTION RAISED AND PRESENTED. 


The following quotations from the Canal Company’s complaint 
in this action, show that it based its alleged title to the water power 
in question upon said act of August 8, 1848 and especially upon 
that part of section 16, last above quoted. 

Quotation from complaint, on page 2, of record: 

“That the State of Wisconsin, by an act approved Aucust 
8, 1848, undertook the improvement of the Fox and Wisconsin 
rivers and the sale cf said lands and the application of the pro- 
ceeds thereof to the use for which the same had been granted, 
and in said act provided for a board of public works to superin- 
tend the completion of such improvement.” “In said act the 
said state of Wisconsin provided that, ‘ whenever a water power 
shall be created by reasonof any dam erected or other improve- 
ments made on any of the said rivers, such water power siiall 
belong to the state, subject to the future action of the legisla- 
ture. Sy this act the state of Wisconsin appropriated to its own 
use and the use of its assigns and successors the water power of the said 
fox river, which should thereafter be made available by dams erected in 
the business of improving said Fox river.” 


Quotation from complaint on page 3 of record. 


“That said dam (meaning the dam in question), was built 

and maintained under the authority of said act of the State of 

Wisconsin, approved .\ugust 8, 1848, and amendatory acts, pro- 
viding for the completion of such improvement, and that there ’ 

is no other authority for building or maintenance of the same.” 

Following certain allegations that the state had granted certain 

property to the Fox and Wisconsin Improvement Company, we 
find the following on page 4 of record: 
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“That among the property so passed to and vested in said 
Fox and Wisconsin Improvement Company were the said canals 
locks and dam in town 21, range 18, and the hydraulic power fur- 
nished by said dam ; that said dam and canals were then nearly 
completed. Also the following: ‘* That said dam turnished 
trom the mill pond sustained by the same a large and very 
valuable hydraulic power, which ts one of the powers men- 
tioned in the act of the State of Wisconsin approved August 
8S, 1848.” 

Then follow allegations that the said Fox and Wisconsin Im- 
provement Company executed a mortgage to certain trustees upon 
all its rights, property and franchises, including its alleged title to 
the water power in question, and that through a foreclosure of 
said mortgage, the plaintiff became vested with all such property. 

Quotation from complaint on page 9 of record: 

“That this plaintiff is the owner of and entitled to the exclu- 
sive use and control of the water power or hydraulic power 
supported and maintained and furnished by the above men- 
tioned dam across Fox river, subject only to the right of the 
United States government to draw only so much water there- 
from as is necessary to fill the canal on the north side of said 
river, leading from the pond above said dam to the river below 
said dam, for the purposes of navigation only, as specified in 
said conveyance from this plaintiff to the United States.” 

We now make certain quotations from the answer of the plain- 
tiffs in error to said complaint : 

Quotation from answer on page 16 of record: 


“And these defendants deny all that part of said complaint 
in folios 6 and 7 thereof, which is in these words: ‘ By this act 
the state of Wisconsin appropriated to its own use and the use 
of its assigns and successors the water power of the said lox 
river, which should thereafter be made available by dams 
erected in the business of improving said Fox river; that such 
appropriation was necessary to secure the improvement of said 
rivers, and to prevent the application of the proceeds of the pub- 
lic lands granted as aforesaid from being expended upon dams 


which should furnish hydraulic power to private parties, owners 


61 


62 


Ho 
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Quotation from answer on page 17 of record: 
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of the lands bordering on the banks of said Fox river, and thus 
be substantially diverted from the use for which they had been 


cranted. 


“And these defendants deny that all the hydraulic power 
furnished by the said dam so built in township 21, range 18, 
passed to said Fox and Wisconsin Improvement Company by 
said transfer of 1853, or in any other way, and on the contrary 
thereof, state, upon information and belief, that none of the hy- 
draulic or water powers upon or appurtenant to the south or 
southerly shore, or bank of said said river, and furnished by 
said dam, ever passed to or were owned by said Fox and Wis- 


consin Improvement Company.” 


Juotation from answer on page 19 of record: 


“And these defendants deny that said plaintiff is, or, at 
the time of the commencement of this suit was, the owner of and 
entitled to the exciusive use and control of the water power or 
hydraulic power supported, maintained and furnished by the 
said dam, subject only to the rights of the United States 
government, as stated at folio 46 in and of said complaint; 
and they further deny that the plaintiff has or ever had title to or posses- 
ston of satd canal, dam and embankments for the purpose of using all 
surplus water drawn or to be drawn from said pond over and above the 
amount necessary for use in navigation,” 

“And these defendants state that the said plaintiff dces not 
and never did own or have any interest in, as lessee or other- 
wise, any land or lots, vacant or otherwise, lying on the south 
or southerly bank, shore or side of said Fox river, in either of 
said lots 5, 6 or 7, or upon which it could use, on said south 
side of the river, any of said water so raised by said dam.” 


Quotation from answer on page 22 of record: 


“And these defendants deny that either the plaintiff, the Fox and 
Wisconsin Improvement Company, or the State of Wisconsin ever had or 
owned any water, right to water, or water power (except for the purpose 
of navigation), upon or along said Fox river, except as riparian owners ; 
and these defendants, upon information and belief, state that the state of 
Wisconsin never had authority under its constitution, to acquire by pur- 
chase, condemnation or otherwise, or to accept or receive sitle to any land 
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or water, or water power along or upon said Fox river, except sor ine 
purposes of navigation ; and that it never hod any right, power, or au- 
thority to take or condemn private property for the purpose of milling or 
manufacturing of any kind, or for the purpose of transfer or sale or 
lease thereof to others for any purpose other than navigation.” 

The Canal Company, having in its complaint based its alleged 
claim and title to the water power of the lox river, and the al- 
leged appropriation thereof by the State of Wisconsin to its own 
use and the use of its assigns and successors, upon section 16 of 
the act of 1848, and the plaintiffs in error having by their answer 
denied such appropriation, and also the alleged title and owner- 
ship of said water power by either the state, the Improvement 
Company or the Canal Company, the validity of said section 16 
was thereby necessarily raised and drawn in question because 
there was no other foundation set up for said appropriation, title 
and ownership, than that given by said section 16. 

It is true that the Canal Company claimed title to the water 
power in question on the trial by prescription, but the Supreme Court 
of the State has eliminated that question from consideration here 
by deciding that the claim of prescription was not well founded, 
or at least by declaring that it did not base its decision of the 
Canal Company’s title upon any prescriptive right. We quote 
from the epinion of the State Supreme Court on page 92 of 
record : 

“4. <A prescriptive right to maintain the south half of the 
dam on lot 5, founded upon twenty years uninterrupted ad- 
verse user, is claimed on behalf of the plaintiff. Inasmuch as we 
are of the opinion that the United States has the legal right to 
maintain the dam on lot 5 without regard to any prescription, it 
is quite immaterial whether such claim is well founded or other- 
wise. Jt probably is not well founded as to the additional embankment 
constructed from the old dam to the new dam ; perhaps notas to the por. 
tion of the new dam on lot 5, which includes all of the structure south 
of tne center of the stream.” 

The question of the validity of said section 16, was clearly and 
expressly raised and presented by the last quotation above made 
from the answer of the plaintiffs in error on page 22 of record. 
By that part of their answer, the plaintiffs in error denied that the 
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plaintiff, the Fox and Wisconsin Improvement Company, or thvirtue o 
state, ever had or owned any water, right to water, or water poweral cor 
(except for the purpose of navigation), upon or along said Fox river, excep 3 
as riparion cwners, and they alleged: 

Ist. That the state never had authority under its constitutio: 
to acquire by purchase, condemnation or otherwise, or to accept o 
receive title to any land or water, or water power along or upot 
said Fox river, except for the purposes of navigation, and— 


2d. ‘That the state never had any right, power or authority t 


It cl 


0! 
dah that th 
manufacturing of any kind, or for the purpose of transfer or sale 


take or condemn private property for the purposes of milling 
that c 
or lease thereof to others for any purpose other than navigation: 

If these denials and allegations were true, then section 16 MUS thin 
have been unconstitutional and void, because as already said, that 
is the act by and through which the state attempted to appropriate | 


the water powers of the Fox river, and by and through which ee, 
Canal Company claims title to such water powers. 

It is not necessary to allege in express terms that section If 
Was unconstitutional and void and not due process of law, anc ” 


therefore that the taking of property under it was repugnant to the 
constitution of the United States. If such questions were raised 


. . . ° . . ? 
by clear and necessary intendment, it is sufficient to sustain the pe 


jurisdiction of this court. sf 
Su 
Wilson vs. Blackbird Creek Marsh Co., 2 Pete‘ss th 

ridge Proprietors vs. Hoboken Co. 1 Wall. 116-142. 
Chicago Life Insurance Co. vs. Needles, 113 U.S. 574-579. Uh 
Murray vs. Charleston, 96 U.S. 432-441, 442. the v 
Furman vs. Nichol, 8 Wall. 44-56. We | 
ti 
t 
We have seen that the state and federal constitutions both alike . 
declare in efiect that no person shall be deprived of his property <A 


without due process of law; hence a statute repugnant to one in the 
this respect, would be repugnant to both, so that the plaintiffs in’ vali 
error, by questioning the authority of the state under its constitu- pag 
tion, to take and appropriate water power upon the Fox river by cred 
regu 
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virtue of section 16, also questioned such authority under the fed- 
ral constitution. 
p Spencer vs. Merchant, 125 U.S. 345-352. 


)! 


OPINION OF STATE SUPREME COURT. 


It clearly appears from the opinion of the State Supreme Court, 
‘that the federal question contended for was raised and presented to 
e | 
that court, and decided against the federal right. After stating the 
‘facts, the opinion starts out by saying in substance that the con- 
‘trolling question in the case was, had the Water Power Company 
the right to cut the embankment on lots 5 and 6 on the south side 
‘of the river, and draw water from the pond made by the Kau- 
‘kauna dam for hydraulic purposes, and then says: 

é “ The solution of this question requires the determination of 
several other questions, which will be stated and considered in 
their order.” 

“7. The claim of the plaintiff corporation to ale the surplus water 
power created by the dam, ts based upon the proposition that section 16 
of the act of the legislature, approved August 8, 1848, appropriates all 
such water power to he state. This proposition ts disputed on behalf of 
the defendants.” (record, page 55.) 

Then follows a construction of section 16, holding that it covered 
the water power in question. 

We further quote from the opinion on page 89 of record: 

“We conclude, therefore, that whatever right the state took 
to the Kaukauna water power, by the act of 1848 (c/uch 2s 
the absolute ownership of the whole thereof tf that is a valid act), 
is vested in the plaintiff.” 

Allow us to say here in connection with this last quotation, that 
the court must have decided section 16, of the act of 1848, to be 
valid, because they held in subdivision 5 of the opinion (record, 
page 92), that the plaintiff? was the legal owner of the water power 
created by such dam (meaning the Kaukauna dam), over and above what ts 


required for navigation. 
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plaintiff, the Fox and Wisconsin Improvement Company, or the 
state, ever had or owned any water, right to water, or water power 
(except for ihe purpose of navigation), upon or along said Fox river, except 
as ripaiion cwners, and they alleged: 

Ist. That the state never had authority under its constitution 
to acquire by purchase, condemnation or otherwise, or to accept or 
receive title to any land or water, or water power along or upon 
said Fox river, except for the purposes of navigation, and— 

2d. That the state never had any right, power or authority to 
take or condemn private property tor the purposes of milling or 
manufacturing of any kind, or for the purpose of transfer or sale, 
or Jease thereof to others for any purpose other than navigation. 

If these denials and allegations were true, then section 16 must 
have been unconstitutional and void, because as already said, that 
is the act by and through which the state attempted to appropriate 
the water powers of the Fox river, and by and through which the 
Canal Company claims title to such water powers. 

It is not necessary to allege in express terms that section 16 
was unconstitutional and void and not due process of law, and 
therefore that the taking of property under it was repugnant to the 
constitution of the United States. If such questions were raised 
by clear and necessary intendment, it is sufficient to sustain the 
jurisdiction of this court. 

Wilson vs. Blackbird Creek Marsh Co., 2 Pete‘ss 

Bridge Proprietors vs. Hoboken Co. 1 Wall. 116-142. 
Chicago Life Insurance Co. vs. Needles, 113 U.S. 574-579. 
Murray vs. Charleston, 96 U.S. 432-441, 442. 

Furman vs. Nichol, 8 Wall. 44-56. 


We have seen that the state and federal constitutions both alike 
declare in efiect that no person shall be deprived of his property 
without due process of law; hence a statute repugnant to one in 
this respect, would be repugnant to both, so that the plaintiffs in 
error, by questioning the authority of the state under its constitu- 


tion, to take and appropriate water power upon the Fox river by 
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eral constitution. 
Spencer vs. Merchant, 125 U.S. 345-352. 


OPINION OF STATE SUPREME COURT. 


[t clearly appears from the opinion of the State Supreme Court, 
that the federal question contended for was raised and presented to 
that court, and decided against the federal right. After stating the 
facts, the opinion starts out by saying in substance that the con- 
trolling question in the case was, had the Water Power Company 
the right to cut the embankment on lots 5 and 6 on the south side 
of the river, and draw water from the pond made by the Nau- 
kauna dam for hydraulic purposes, and then says: 

“ The solution of this question requires the determination of 
several other questions, which will be stated and considered in 
their order.” 

“7. The claim of the plaintiff corporation to ate the surplus water 
power created by the dam, ts based upon the proposition that section 16 
of the act of the legislature, approved August 8, 1848, appropriates all 
such water power to che state. This proposition is dtsputed on behalf of 
the defendants.” (record, page 88.) 

Then follows a construction of section 16, holding that it covered 
the water power in question. 

We further quote from the opinion on page 89 of record: 

“We conclude, therefore, that whatever right the state took 
to the Kaukauna water power, by the act of 1848 (whch as 
the absolute ownership of the whole thereof tf that is a valid act), 
is vested in the plaintiff.” 

Allow us to say here in connection with this last quotation, that 
the court must have decided section 16, of the act of 1848, to be 
valid, because they held in subdivision 5 of the opinion (record, 
page 92), that the plainttf} was the legal owner of the water power 
created by such dam (meaning the Kaukauna dam), over and above what is 


required for navigation. 
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We quote further from the opinion on page 89 of record: 
“2. It is further maintained on behalf of the defendants 


that conceding the Kaukauna water power is within the pro- 

vision of section 16, of the act of 1848, such act is invalid as to 

the surplus of the water power over and above that required for 
the navigation of the river, for he reason that itis taking private 
property for private use, which ts beyond the power of the legisiature.” 

[his plainly states the first ground upon which it is claimed that 
section 16 was not due process of law, and that it was raised and 
presented. 

The state Supreme Court held that the taking was incidentally 
for a public use, but that decision does not affect the jurisdiction 
of this court, as this court will give the statute an independant 
construction in determining whether or not, it is due process of 
law. 

Vick Wo vs. Hopkins, 118 U.S. 356. 


We again quote from the opinion on page go of record : 

“3. It is further claimed on hehalt ot the detendants that 
by locating the south end ot the dam upon lot 5, building an 
embankment thereon, and on lots 6 and 7, and appropriating 
the whole water power created by the dam; the state took 
the property ot the owners of those lots, and that the laws of 
the state made no adequate provision for compensating them 
theretor. 

Here is plainly stated the second ground upon which it is 
claimed that section 16 was not due process of law. 

Although not essential to the question of jurisdiction, we cannot 
refrain from here calling the attention of the court to the fact that 
the act of Congress of March 3, 1875, pointed out by the State 
Supreme Court as the avenue through which the Water Power 
Company could get compensation for its water power, parcel of lot 
five, claimed to have been taken by the state under section 16, 
was repealed on the first day of February, 1888, (25 U.S. Statutes 
at Large, page 21,) and before the opinion of said State Supreme 
Court was announced and filed; said opinion having been filed 
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February 28, 1888. (Case in State Court, reported in 70 Wis. 
35.) Such repeal at all events rendered the confiscation com- 

plete, even under the ruling of the State Supreme Court. If this 

case is ever argued on its merits, we venture the assertion that it 

will be made clearly to appear that the act of Congress of March 

3, 1875, had no relation whatever to the water power in question. 
We further quote from the opinion on page 93 of record: 

“ The case is a very important one, and any judgment finally 
entered in it may, probably wil, be far reaching in its effect 
upon water rights on the Fox river. The writer ventures to 
express the opinion that there are federal questions involved in 
it which will support an appeal to the Supreme Court of the 
United States, and the desire that such an appeal may be taken 
to the end that the relative right of the plaintiff and other 
claimants to water power created by the improvement of the 
Fox river, now owned by the United States, may be finally de- 
termined by that tribunal.” 

We give this quotation as confirming the fact that federal ques- 
tions were involved and had been raised and presented, and not as 


stating what they were. 


NECESSARILY INVOLVED. 


It appears from the record herein that the validity of section 16 
was necessarily involved in the decision of the State Supreme 
Court, and that it could not have given the judgment which it 
passed without deciding in favor of such validity. The Canal 
Company founded its right to the water power in question upon 
that act and no other, and it made no other claim of title except 
by prescription, which was decided against it. 

Armstrong vs. Treasurer of Athens County, 16 Peters, 281-285. 

Wilson vs. Blackbird Creek Marsh Co. 2 Peters, 245-250. 

Chicago Life Insurance Co. vs. Needles, 113 U.S. 574-579. 
Eureka Lake Co. vs. Uyba County, 116 U.S. 410. 


20 
FOURTEENTH AMENDMENT, 


The counsel for defendant in error contends that because the 
state legislation drawn in question was enacted in 1848, therefore 
the fourteenth amendment to the constitution of the United States, 
adopted in 1868, is inapplicable. The fourteenth amendment pro- 
hibits any state, through eazy agency whatever, whether legislative, 
executive, or judicial, from depriving any person of property with- 
out due process of law. It does not define what is due process of 
law, but whatever is not, it prohibits. 

Section 16 of the act of 1848 was an assertion by the state of the 
right to arbitrarily take and appropriate private property for a 
private use, or perhaps for a public use, but in either case without 
compensation; at least, such was and is the contention of the 
plaintiffs in error. The record shows that no part of the water 
power in question had ever been actually taken or appropriated 
by the state or its assigns prior to the commencement of thus suit ; 
therefore, section 16 as to such water power had remained a dead 
letter upon the statute book up to thattime. The Canal Company 
found it necessary to invoke the authority of the state through the 
agency of its courts, to give effect to the statute of 1848, and this 
is the authority exercised through such agency to which the 
fourteenth amendment applies, and is also the authority drawn in 
question under the provisions of section 709 of the U.S. Revised 
Statutes, as well as the void statute enforced by such authority. If 
section 10 was void, and not due process of law according to the 
law of the land, then the judgment of the state court holding it 
valid and giving it effect, was also not due process of law, and 
was in violation of the fourteenth amendment. 

In Head vs. Amoskeag Manufacturing Co., 113 U. S. 9, the 
state statute drawn in question was approved July 3, 1868, twenty- 
five days prior to the adoption of the fourteenth amendment to the 
federal constitution. 

Justice Gray, in delivering the opinion of the court in this case, 
Says, at page I5: 

“The single question presented for decision is whether he 
(plaintitf in error) has been deprived of his property without due 


process of iaw tn violation of the fourteenth amendment of the 


iE 
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constitution of the United States. It is only as bearing upon 
that question that this court, upon a writ of error toa state court, 
has jurisdiction to consider whether the statute contorms to 
the constitution of the state.” 


Provident Institution vs. Jersey City, 113 U.S. 506, was a writ of 


error to the Court of Chancery, of the state of New Jersey, based 
upon an alleged violation of the due process of law clause of the 


fourteenth amendment. The state statute, there drawn in ques- 


tion, was passed May 25, 1852. 


This court, in its opinion in Strauder vs. West Virginia, 100 U.S. 


303, at page 310, uses the following language: 


“The fourteenth amendment makes no attempt to enumerate 
the rights it designed to protect. It speaks in general terms, 
and those are as comprehensive as possible. Its language is 
prohibitory, but every prohibition implies the existance of rights 
and immunities, prominent among which is an immunity from 
inequality of legal protection, either for life, libertyor property. 
Any state action that denies this immunity to a colored man, is 
in conflict with the constitution.” 


In Virginia vs. Rives, 100 U.S. 313, at page 318, we find the fol- 


lowing in the opinion of the court: 


“It is doubtless true that a state may act through different 
agencies, cither by its legislative, its executive, or its judicial 
authorities, and the prohibitions of the amendment (referring to 
the fourteenth amendment), extend to ail action of the state, 
denying equal protection of the laws, whether it be action by 
one of these agencies or by another. Congress, by virtue of 
the 5th section of the fourteenth amendment, may enforce the 
prohibitions whenever they are disregarded by either the legis- 
lative, the executive, or the judicial department of the state. 
The mode of enforcement is left to its discretion. It may secure 
the right, that is, enforce its recognition by removing the case 
from a state court, in which it is denied, into a feuderal court, 
where it will be acknowledged. Of this there can be no reason- 


able doubt.” 
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PETITION FOR REHEARING. 
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lo the llonovabl the Supreme Court of the United States : 


And now come the said plaintiffs in error by Alfred L. 
Cary and David 5. Ordway, their counsel, and respectfully 


» 


petition this honorable Court for a rehearing herein upon 
the following grounds, viz : 


Where private property is taken for public use under 
the authority of the United States. or of the State of 
Wisconsin. the title oes wot DPUsSs frow the OMwe7y without 


his consent until just compensation hus heen made to him. 
Each of these sovereign powers has the same constitu- 
tional limitation in this respect, viz., that private property 
shall not be taken for public use without just compensa- 


tion. 
Kennedy v. Ludiana polis, 103 U.S. 599. 


Cherokee Nution v. Nansas hy ('o., 135 UL S. 641 
HOU. 
I]. 


The right to obtain compensation must exist, atter 
the remedy is provided, for the same length of time that 
it would take to acquire title by prescription or limitation, 
unless a shorter period is prescribed by statute. In Wis- 
consin this is twenty years (Wisconsin Revised Statutes, 
1878, section 4215). 

Why should the owner of real property taken for public 
use be barred of his right to compensation therefor, after 
he can lawfully institute proceedings to obtain it, by any 
shorter period than he would be barred of his title to such 
property by prescription or limitation, unless the statute 
viving the remedy for the compensation prescribes a shorter 


period for its exercise ? 


IIT. 


The act of Congress of March 3, 1875, was the first 


which provided a lawful remedy and means for obtaining 


~ 


compensation for private property taken for the purposes 
of the improvement of the navigation of the Fox river. 
This was conceded by the Supreme Court of Wisconsin 
and also by this Honorable Court, as we read and under- 
stand its opinion herein. Such act was s/en? as to the 
time within which the remedy given by it should be exer- 
cised: therefore as to all property coming within its pro- 
Visions and taken before the approval of the act Gf our 
second proposition Is correct), twenty years from the date 
of its approval would be the limit for exercising the remedy 
to obtain compensation, ana aus to cll property tuken sub- 
sequent to the approval of the act, the limitation for exer- 
cising the remedy would be twenty vears from the date of 
the takine. Such beige the case, the owner of lot five 
would not waive its right to compensation, dy the lapse of 
fee for such portion of said Jot and the water-power parcel 
thereof as was taken for the public use prior to the approval 
of said act, nuder the period of twenty vears from Mareh 
3, S75, the date of such approved, amd as to all that prrt 
of said lot taken forthe purposes of the nuprovement after 
the approval of such act, such waiver would only be from 


the lapse of twenty verrs from the date of such taking. 


IV. 


At the date thet defendant in error sold and econ- 
veved the improvement to the United States, to wit, Sep- 
tember 18, 1S72, no compensation had been made for that 
portion of lot tive which had then been taken and no valid 
remedy for obtaining such compensation then or ever had 
existed, so that at that time and under such cireumstances 
the owner of said lot had not and cannot be said to have 
waived his right to compensation by the lapse of time or 


by acaniescence, as there could be no acquiescence when 


a ooo 


4 


no lawful means for obtaining compensation existed. Un- 
der these circumstances ana under the two’ decisions of 
this Court above eited, hd title to wny portion of siti lot 
tive had passed to the defendant in error at the time of 


such sile. 


In 1875-6, the United States constructed a new dam 
forty feet below the old Ohe On lot tive and abandoned the 
old dam. ‘This was after the approval of the act of Con- 
gress of March 3, 1875, and was a new and independent 
taking by the United States under the provisious of that 
act. No compensation has ever been made to the owner 
of lot five for such taking, and we respectfully submit, for 
reausols above stated, thrit such compensation has hot 
been waived, and therefore, under the rule laid down in 
the two cases above cited, no title to the property so taken 
has passed to the United States. 


V1. 


Penods of limitation once established for the exer- 
cise Of a remedy cannot be shortened without a fair warn- 
ing, by the giving of a reasoneble time within which to ex- 
ercise the remedy before it shall be eut off by the shorter 
period. (Aushhonouy ve Burton, WA CL 8. 668.) The 
act of Congress of March 3, IS75. was repeal 7 Pebruary 
1, ISSS (25 UL S. Stututes-at-large, price 21), without no- 
tice and without viving anv tine for the future exercise of 
{ 


the remedy Which had existed thereunder. This was a 


cutting off of the right to obtain compensation without 
notice. For this act in thus sammarils depriving the 
owner of his remedy to obtain cOlupensation the Crvern- 


lie hil should ne hele to have relineuishe | nial abarcdonedt 


WV 
Yy 


a 
V 


of Are eT 


tll right ane tithe to the A Which it biel taken for 
the public use. No other ruling it seems to as will answer 
thie requirements of the constitution! poner inion threat 
private property shall mot be taken tor pritrlie ise without 


just compensation 
Vii 


For the JUD pose of showing the Importance of this 
ense sane the lear ned varied interests atfeetect thereby, 
webeg leave to state thet im oa suit now yo meling in the 
Cirenit Court for C)utuvamile COMME, Wis ‘OMISIN, Where 
all the parties to this writ of error, as well as others, are 


parties, | 


mr it peertition etic pp rortlonnse nt of the water of 
the lox river Te Litt rent channels thierem cransed yy 
islands imo sal river just below the dam in qnestion, the 
Lefer] init ih ¢ Pror, ty corte) clseduan. iti thre pecetuar of it 
eross-bill, asserts the right to divert all of the water of 
siti bives sustiine | bby sithl tevin to the Croverniment canal 
on the north side of said river and Carrs the same throngh 
ania alone thie first level of ~sticl enanal. it listhnece ot nbonut 
LOO feet. amd use the surplus thereot, not required for 
navigation, pon senna nlone sald lewel of said canal for 
hvdraalic purposes, and it clatms and asserts such right 
under the judement of the State court rendered herein. 
The plaintiffs in error dispute said assertion of right 
nnde sith jriclornane nt fo seo clive rT sitll wrifrer, brut should 
it be sustained, the taking of the United States, yy virtue 
of the diam tpn lot tive, would not only relute to that 
portion of satel lot taken at and above the dam. but to all 
oft the Wate rivlits ot the \\ tte) -Po ver CoEEL PTET, plain 
tiff iu error, in the river on the south sile thereof foro 
lone distance Jmtieciatedy below thr clin. lich are vers 
viluahble. Qn the other hand. aif sneh asserted right of 


the ar Forel in error te so«livert the Witte) crf sit] rive} 


6 


‘s pot sustained, and said water must flow over said diam 
and come to the land of the plaintitt in error below the 
dam. the defendant in error would not be seriously dam- 
aged by an adverse decision to its alleged title to water- 
power herein tor the reason that property in Water con- 
sists only in its use and not in the water itself (Gould on 
Waters, section 204), and as the defendant in error has no 
property upon the south side or south half of said river, 
it cannot make any profitable use of such water or have 
any great property rights therem. 

Further, several large industries have been established 
upon the hydrantic canal of the plaintiff in error, and have 
used. and are now using, the power supplied by such canal. 
This fact is fairly inferrable from the record, which shows 
that all of the plaintiffs in error, except Water Power Com- 
pany and Sands, are lessees of water-power from that com- 
pany. (Ree. p. 6.) A large community has grown up in 
the vicinity of this canal, and many persons are employed 
in the industries supplied with power therefrom. If the 
judgment of the State court herein remains in foree, the 
canal of the plaintiff in error will be closed, and such in- 


dustries will thereby be deprived of their power. 


VILL. 


We respectfully submit) that the act of the Water- 
Power Company in cutting through the embankment and 
drawing the water from the pond, which it claimed as its 
own for the use of its canal, is clearly distinguishable 
from that of the Jand-owners in the two Lowa cases cited 
in the opinion of this Honorable Court, viz., State v. Hes- 
senkump (17 Lowa, 25) and Dunlap +. Pulley (28 Lowa, 
469). In the Towa eases the land-owners sought to re- 


POSSESS themselves of property which had theretofore been 


all 


~ 
‘ 


in the TT AC POSSESSION senna CHOY nent of thie State under 
the power of eminent donimin for a lone time, while in the 
ease at bar the Water-Power Cornprcns only sought to 
reduce to tts possession and use the water which had never 
been actually possessed (>) used yy thie: chef rretsenet i) error, 
but hac run to waste. In the lowa cases the vr taking yy 
the land-owners was a direct interference with the pwh/re 
vxe, While in this case the alleged retaking in ne way in- 
terfered with that use. The mere cutting of the cmbank- 
ment would hardly bring this case under the rule laid 
down in the Towa cases, as that is controlled by the United 
States, which makes no complaint. 

In submitting for the first time a petition of this nature 
to this Honorable Court, we do so with the atmost re- 
spect, and in compliance with rule 50, we fully certify our 
belief that the grounds assigned therefor are meritorious 
and well founded in law. 

Respectfully submitted. 

ALFRED L. CARY, 

DAVID S. ORDWAY, 
Counsel for Phaintitts TT Ke ror. 
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SUPREME COURT OF THE UNITED STATES. 
| OCTOBER TERM, 1891. 


No. 65. 


KAUKAUNA WATER POWER COMPANY, ET ALS., 
PLAINTIFFS IN ERROR, 
VS. 
THE GREEN BAY AND MISSISSIPPI CANAL COMPANY, 
DEFENDANT IN ERROR. 


In Error to the Circuit Court, Outagamie County, Wis. 


BRIEF FOR DEFENDANT IN ERROR. 


oe ae 


SUPREME COURT OF TIE UNITED STATES. 
OCTOBER TERM, 1891. 


No. 65. 


¢ 
| 
KAUKAUNA WATER POWER COMPANY, ET ALS., 
9 PLAINTIFFS IN ERROR, 
d Vs. 
| THE GREEN BAY AND MISSISSIPPI CANAL COMPANY, 
DEFENDANT IN ERROR. 
™ 
3 In Error to the Cireuit Court, Outagamie County, Wis. 
BRIEF FOR DEFENDANT IN ERROR. 
BRIEF STATEMENT. 
| This contention is over title to water power furmshed by a 
| dam across the Pox, a great public river in Wisconsin, built’ prt- 
t marily to furnish slack water navigation. 
G.. The Fox was, by nature,a navigable stream broken by rapids, 
} around which were carrving places. It has been navigated since 
"wl the discovery of the country, As early as 1829, the legislature 
b commenced providing for the improvement of its navigation (7). 
| It is one of those rivers declared “common highways 
and forever free,’ in the ordinance of 1787, the constitution of 
| Wisconsin, and Wisconsin statutes (2). ( Transeript, p. 45. } 
Notre 1—Act of Territory of Michigan, approved Oct. 23, 1829. 
. “ «g ° March 7, 1834. 
~ . 7 25 Jan. 26, 1835. 
us " Wisconsin ae Dee. 5. 1836. 
¥ . ‘i o . Jan. 11, 1838. 
t : 7" - " - June 20, 1S38. 
3 oe. . : Jan. 13, IS-40. 
Nore 2—Ordinancee of 1787, Article LV, last clause. 
Constitution of Wisconsin, Article IX. 
: ’ Rev. Stat. Wis., IS58, Ch. 51 Sec. 1. 


tl 
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In 1846 the United States granted to Wisconsin certain public 
lands, in trust, for the purpose of improving the navigation of the 
Fox and Wisconsin rivers.(”) This grant was accepted by Wiscon- 
sin in 1848. (*) Inthe same year, inexecution of this trust, Wis- 
consin organized a Board of Public Works, and provided for sale 
of the lands so granted and the construction of dams and canals. 
(5). By section sixteen of that act, itisdeclared that ‘whenever a 
water power shall be created by reason of any dam erected, or 
other improvements made, on any of said rivers, such water 
power shall belong to the State, subject to future action of the 
legislature.” 

This Board of Public Works entered on the work of improv- 
ing the navigation of the Fox and Wisconsin rivers ; and, as part 
of such improvement, it located and planned this dam and others. 
This Board, by express authority of the state, converted such of 
the water powers created by the dams located by it, as it could 
so convert, into funds to aid in the execution of the trust.(®) 

In 1853, Wisconsin, finding itself embarrassed inexecution of 
this trust, by accumulated demands and unexecuted contracts 
which it was unable to fulfill on its part, (Reeord, p. 46,) char- 
tered the Fox and Wisconsin Improvement Company, and grant- 
ed to it the works of improvement, including all this trust 
fund, “rights of way, dams, locks, canals, water power, and 


oo o* , 
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other appurtenances of said works, and all 


privileges of constructing said works to the same 


extent and in the same manner, that the state now holds, or mav 


exercise such rights.”’(‘) In consideration of this grant, the Fox 
NoTE 5—Chapt. 170, Acts Cong. 18 £6. 
Nore 4+—Resolutions of Const. Conv. Wise. Feb. 1, 1S4S8. 
Act Wis. Leg. approved June 29, 1848. 
NoTE 0—Act Wis. Leg. approved Aug. 8, 1848. 
NoTE 6—Ch. 277 Laws Wis. 1850. 
Ch. 283 Laws Wis. 1850. 
Transcript, pp. 59, 56. 
Note 7—Transcript, pp. 46, 57, 58. 
Ch. 98, Laws Wis. 1853. 
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THE GREEN BAY AND MISSISSIPPI CANAL COMPANY. 3 


and Wisconsin Improvement Company paid the demands incurred 
by the Board of Public Works, (except a small amount paid by 
defendant in error,) and procured the discharge of the unexecuted 
contracts. (Transcript, 46.) The trust lands were 

the property of this Company as fast as it reduced 

standing evidences of indebtedness against said im 

funds’ (*). In 1853-4-5 thestate and thiscompany bu 
in question, as located and contracted tor by the Boar 
Works. (Transcript, 46.) The south end abutted 
section 22 township 21, north, of range 18, East, 
feet below the upper line thereof (”). LotS was then t! 
of Samuel Beardsley, having been entered in 1833-1 


without reservation, by the United States to one Hathaway in 


1837. (Transcript, 78, 79.) 4etias since become the property of 
plaintiffs inerror. (Transeript,64.) It bought of one Hunt, then 
owner of lots Gand 7,the right to maintain the dam orembankment 
across those lots. (Transeript, 20.) The Improvement Company 
then owned the north shore, including land enough to use all the 
water of the river. (Transeript, 46, 50, 67.) 

Additional obligations respecting the character of this improve- 
ment were from time to time imposed by the State of Wisconsin 
upon thiscompany and its successor, the defendant in error(?®). In 
1864, this company having failed tocomplete the improvement, as 
required by the state, a trust deed made by this company to secure 
such completion was foreclosed, and on such foreclosure the defend- 
aut in error bought and procured a deed of the works of improve- 


ment, including “all water powers created by and upon the line of 
Notre S8—Sec. 4, Ch. 98, Laws Wis. 1853. 
Note 9—Transeript pp. 45, +6. 
Map at page 82 of Transcript. 
Other maps in the reeord. 
Nore 10—Chapter 64 Laws Wis. 1855. 
Chapt. 112, Laws Wis. 1856. 
Chapt. 572, Laws Wis. 1866. 
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In 1846 the United States granted to Wisconsin certain public 
lands, in trust, for the purpose of improving the navigation of the 
Fox and Wisconsin rivers.(~) This grant was accepted by Wiscon- 
sin in 1848. (*) Inthe same year, inexecution of this trust, Wis- 
consin organized a Board of Public Works, and provided for sale 
of the lands so granted and the construction of dams and canals. 
(©). By section sixteen of that act, itisdeclared that ‘whenever a 
water power shall be created by reason of any dam erected, or 
other improvements made, on any of said rivers, such water 
power shall belong to the State, subject to future action of the 
legislature.” 

This Board of Public Works entered on the work of improv- 
ing the navigation of the Fox and Wisconsin rivers ; and, as part 


of such improvement, it located and planned this dam and others. 


This Board, by express authority of the state, converted such of 


the water powers created by the dams located by it, as it could 
so convert, into funds to aid in the execution of the trust.(®) 

In 1853, Wisconsin, finding itself embarrassed inexecution of 
this trust, by accumulated demands and unexecuted contracts 
which it was unable to fulfill on its part, (Record, p. 46,) char- 
tered the Fox and Wisconsin Improvement Company, and grant- 
ed to it the works of improvement, including all this trust 


fund, “rights of way, dams, locks, canals, water power, and 


other appurtenances of said works, ? and all 
privileges of constructing said works * * to the same 


extent and in the same manner, that the state now holds, or mav 
( 


, 


exercise such rights.”’(‘) In consideration of this grant, the Fox 
NoTE 38—Chapt. 170, Acts Cong. 18 £6. 
Nore 4—Resolutions of Const. Conv. Wise. Feb. 1, 1848. 
Act Wis. Leg. approved June 29, 1848. 
NoTE 5—Act Wis. Leg. approved Aug. 8, 1848. 
Notre 6—Ch. 277 Laws Wis. 1850. 
Ch. 283 Laws Wis. 1850. 
Transcript, pp. 59, 56. 
Note 7—Transeript, pp. 46, 57, 58. 
Ch. 98S, Laws Wis. 1853. 


THE GREEN BAY AND MISSISSIPPI CANAL COMPANY. 3 


and Wisconsin Improvement Company paid the demands incurred 
by the Board of Public Works, (except a small amount paid by 
defendant in error,) and procured the discharge of the unexecuted 
contracts. (Transcript, 46.) The trust lands were to become 
the property of this Company as fast as it reduced the ‘‘out- 
standing evidences of indebtedness against said improvement 
funds’ (°). In 1853-4-5 thestateand thiscompany built the dam 
in question, as located and contracted for by the Board of Public 
Works. (Transcript, 46.) The south end abutted on lot 5, 
section 22 township 21, north, of range 18, East, about 450 
feet below the upper line thereot (°). Lot 5S was then the property 
of Samuel Beardsley, having been entered in 1832-anid patented, 
without reservation. by the United Statesto one Hathaway in 
1837. (Transcript, 78, 79.) +eTias since become the property of 
plaintiffs inerror. (Transcript, 64.) It bought of one Hunt, then 
owner of lots Gand 7,the right to maintain the dam orembankment 
across those lots. (Transeript,20.) TheImprovement Company 
then owned the north shore, including land enough to use all the 
water of the river. (Transcript, 46, 50, 67.) 

Additional obligations respecting the character of this improve- 
ment were from time to time imposed by the State of Wisconsin 
upon thiscompany and its successor, the defendant in error(*”). In 
1864, this company having failed tocomplete the improvement, as 
required by the state, a trust deed made by this company to secure 
such completion was foreclosed, and on such foreclosure the defend- 
ant in error bought and procured a deed of the works of improve- 


ment, including ‘all water powers created by and upon the line of 


Notre S—Sec. 4, Ch. 98, Laws Wis. 1853. 
Note 9—Transcript pp. 45, 46. 
Map at page 82 of Transeript 
Other maps in the record. 
Nore 10—Chapter 64 Laws Wis. 1855. 
Chapt. 112, Laws Wis. 1856. 
Chapt. 572, Laws Wis. 1866. 
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or connected with the works of the Fox & Wisconsin [mprovement 
at whatever points located, and wierever situated, estimated 
to be upon the lower Pox about 28780 horse power.” As 
part of the consideration of this purchase, defendant in error 
paid the remaining unpaid indebtedness incurred by the Board of 
Public Works on account of thisimprovement, (1!) and completed 
the improvement according to thelatest requirement of the State. 

In 1870, the United States, wishing to possess and control 
this improvement, authorized the Secretary of War to ascertain 
“the sum which in justice ought to be paid to the Green Bay and 
Mississippi Canal Company, *  * for the transter of all and 
singular its property and rights of property in and to the line of 
water communication * * ineluding its locks, dams, canals, 
and franchises, or so much of the same as shall, in the jadgment 
of said secretary be needed,’ and to enter into arbitration to fix 
the price('=). Sucharbitration was had; and the arbitrators held 
that “The true question to determine ts, What is the value of the 
improvement to the government when taken for the purpose of 
making the same a part of a through route from Lake Michigan 
to the Mississippi River? *  * and therefore, it would seem to 
be worth as much as it would cost to build such works at the 
present time, deducting a reasonable sum tor depreciation by 
wear and decay.” The arbitrators then determined the value of 
the works, atter allowing for depreciation, “to be $1,048,070." 
From this they deducted the proceeds of the trust lands, $723,070; 
‘leaving a balance of 8325,000 to be paid to the Green Bay and 
Mississippi Canal Company; and whereas, under the said act, 
the Secretary of War may, mhis judgment, decide that such 
personal property may not be needed, and that a part of the 
franchises of the Canal Company, viz., the water power created 
by the dams and by the use of the surplus waters not required 
for purposes of navigation, are not needed, and, in order to enable 
NOTE 11—Transcript 47, 58, 59. 


NOTE 12—-Laws Cong. 1870, Ch. 210. 
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said secretary to pass judgment upon those questions,” the board 
estimated and appraised ‘‘the value of such water powers, and 
lots necessary to the enjoyment of thesame, * at the sum of 
$140,000, which said sum is to be deducted from the said sum of 
$325,000 in case the said Secretary, or Congress, shall determine 
that the said water-powers are not needed for public use.”” They 
also valued certain personal property, which might be deemed 
not needed at $40,000('*). The Secretary of War and Congress 
both held that such water-powers and such personal property were 
not needed. The United States, therefore, took the property, 
excepting this personal property and these water-powers ('*) and 
paid tor them $325,000 less $180,000; that is $145,000. The 
water-powers so estimated to be worth $140,000, which 
$140,000 was deducted from the purchase price of our property, 
included the water-power in question. This water-power, in all, 
(one-half of which is in contention here,) amounts to 2500 to 
2700 horse power. In 1872 the United States paid the $145,000 
and took a conveyance of this improvement from defendant in 
error “saving and excepting therefrom and reserving . 

the water- powers created by the dams and by the use of the 
surplus water not required for the purpose of navigation, with 
the rights of protection and preservation appurtenant thereto.”’ 
(Transcript, pp. 25 to 26.) 

There is no direct proof that any owner of lot 5 ever conveyed 
any right to maintain this dam. Nor is there any direct proot 
that any interest in it was condemned. But this dam and 
embankment on lot 5, commenced in 1853 and completed in 1855, 
Was continuously maintained (being repaired from year to‘year) 


by the State, the Fox and Wisconsin Improvement Company and 


NoTE 13—Report Secy. War, to Cong., March 8, 1872. 
House Doc., 42nd Cong., second session Ex. Doe. 
185, pp. 6, 12. 
Transcript p. 72. 


NOTE 14—Act Cong. 10 Jan. 72, Ch. 416. 
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defendant in error, until 1872, and therefrom by the United States 
until the embankment was broken by plaintiff in error in 1885, 
(Transcript, pp. 47 to 54,) except thatin 1876 the United States, 
instead of repairing the old dam, built anew one of same height, 
about forty feet, at south end, below the old one, and carried 
the embankment down from the south end of the old dam to the 
south end of the new one. There is no proof of any complaint 
against the maintaining of this dam, or of any claim to water 
power adverse to claim of defendant in error until 1880. Then 
plaintiff in error commenced works showing that it would claim 
part of this water power, and defendant in error immediately 
gave notice that 1t would resist such claim. (Transcript, pp. 
11,12.) Plaintiff inerror first broke the banks of this pond in 
1885. (Transcript, p.12.) The plaintiff in error is the owner 
of the river front of lots 5, 6 and 7, section 22, township 21, 
range 18, subject to the Hunt deed. The length of lots 6 
and 7 on the river is ten to twelve hundred feet. The length of 
lot 5 on the river above the old dam is about 350 feet, and above 
the new dam, about 40 feet more. (Map in Transcript, p. $2.) 
This dam causes a flowage up the river of about two miles. 
(Transcript, pp. 47 to 64.) 

In Supreme Court of Wisconsin, defendant in error pressed 
its claim to all the water power furnished by this dam on four 
grounds: 

First—It has grant of same from the State of Wisconsin, and 
substantially also from the United States. 

Second—It and its grantors built, and for thirty years have 
maintained, the dam, paying for flowage aud subjecting them- 
selves to all damages for flowage; and they alone had the fran- 
chise to build and maintain the dam. 

Third—It and its grantors have acquired, by limitation, the 
right to maintain the dam andembankment onsouthside. From 
the character and duration of their possession a vrant is presumed 


from owner of lot five. 


~ 
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Fourth—Riparian owner's right has been appropriated under 
act organizing Board of Public Works, and condemnation, if 
necessary, has been waived. 

The claim on third ground has not yet been adjudicated 
upon. It involves no federal question. Hence, if this judgment 
is reversed on account of error in decision of any tederal ques- 
tion involved in the first, second and fourth grounds, the case 
should be remanded for further proceedings in accordance with 


the opinion of this court. 
Facts RELATIVE ONLY To Morion To DISMIss. 


The only reference in the answer to any constitutional limita- 
tion is the following : 

“And these defendants deny that either the plaintiff, the Fox 
and Wisconsin Improvement Company, or the State of Wiscon- 
sin, ever had or owaed any water, right to water, or water 
power, (except for purpose of navigation), upon or along said 
Fox river,except as riparian owners. And these defendants upon 
information and belief, state that the State of Wisconsin never 
had authority, under its constitution, to acquire by purchase, 
condemnation or otherwise, or to accept or receive title to any 
land or water or water power, along or upon said Fox river, 
except for the purpose of navigation, and that it never had any 
right, power or authority to take or condemn private property 
for the purpose of milling, or manufacturing of any kind, or for 
the purpose of transfer, or sale, or lease thereof to others, for any 


purpose other than navigation.” (Transcript, p. 22. 
On the trial in the Cireuirt Court plaintiff in error requested 
the judge to make twenty findings. (Transcript, pp. 37-45.) 
They also requested the judge to adopt the following conclu- 
sions: “I find as conclusions of law, that the plaintiff is not 
entitled to any relief herein. Judgment is therefore ordered 
dismissing plaintiff's complaint upon the merits, with costs.”’ 


(Transcript, p. +2.) 
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Detendant in error also proposed nndings, (transcript, PP: 
31-36. } Inst ad ot adopting hndings proposed by nlaintitts in 
a ad BLCe . i Shee ihtad ee P< t ~_ é i 

ih ot = an } > 2 , j . 1, es ~~ } ° - > ad a } - : lire hy lf 
error, or ThnOsCc Proposea ov defendant in error, tne jyuage iltlisc 
drew such findings as he ay proved | Transeript, pp. 40-48.) 
Plaintifts in error filed no exception thereto, nor anvexception on 


7 ’ 7 } | “ - - ” Pe od : ; ,«Fr 
account of the judge's tailure to make other or further findings 
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tory provision which the plaintitts invoked, is set out in the com- 
plait in tull 

») See. 2865 Ros. Wis., IS7S, provides, that “upon a trial 
of a question of fact by the Court, its decision shall be given in 
writing, and filed with the clerk within twenty days after the 
court at which the trial took place. Judgment upon the decision 
shall be entered accordingly, as of the term at which the case was 
tried, and the judge shall state in his decision separately : 

1. The tacts tound by him: and 
2. His conclusions of law thereon.’ 

Counsel tor each party is entitled to, and in important cases 
ordinarily does, draw and submit to the judges, a statement of 
such tacts and conclusions of law as he thinks the judge should 
ind. Then, if the judge declines to tind as requested, his duty is 
to tile exceptions to the retusal He 


. 


is thus able to review on 


appeal or writ of error, the decision of the judge Upon the {yUes- 
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This statement of facts, and the conclusions of law, upon 
which the court rests its judgment, with the exceptions to the 
conclusions found and not found, takes same place in the record 
as the verdict of a jury, and the instructions given and refused. 

The instructions asked by either party show the position of 
that party upon the law. So the request of the party for tind- 
ings and conclusions shows his position, and the points he relies 
on, In an equity case under the code (*°). 

In Barry vs. Schnnidt (p. 176), Judge Orton says: “But the 
finding is silent as to any such issue of tact, and there was no 
request on the part of the defendant that thecourt should tind on 
such issue, and there was no objection made or exception taken 
at the time, to the failure or omission so to tind, and therefore 
such deficiency of the findings was waived.”’ 

In Wrigglesworthy vs. Same, Judge Taylor said, (p. 257:) 
“It the defendant desired that there should have been any partie- 
ular tinding of fact, he should have called the attention of the 
court to the matter of fact upon which he desired a separate 
finding, and when the Court found upon the facts so pointed out, 
should have taken an exception, 1f the finding was not satistac- 
tory.” 

The same reasoning applies to conclusions of law. Plaintiffs 
in error asked only one conclusion of law, to-wit, “that the plain- 
tiff is not entitled to any relief herem.”’ (Transcript, p. +2.) 

In this case, counsel tor each party made and filed a dratt of 
the findings and conclusions, which he thought the judge should 
make and sign. In them he embodied the points on which he 
then, at the conclusion of the trial, rested his case. The draft of 
the findings and conclusions of the plaintiff in error, his final act 
before judgment, is part of the record. 

Section 709 of United States Statutes, gives this court jurts- 
Note 16—Mead vs. Supervisors, 41 Wis., 205, 208. 


Wrigglesworthy vs. Wrigglesworthy, 45 Wis. 
Barry vs. Schmidt, 57 Wis., 172, 176 
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diction to review the judgment of a State Court of last resort. 
First, ‘Where is drawn in question the validity of a treaty es 
Second, “where is drawn in question the validity of a statute of 
¢ any State, on the ground of their being repugnant to the 
Constitution ~*~ * of the United States. ~ Third, “when 
any title, right, privilege, or iMmunity is claimed under the Con- 
stitution es the United States.’ 

It appears to us that plaintiffs in error seek, by assignment 


of error to bring this case within the jurisdiction of this court 


upon the secon and third clauses Ot Section 709, Inder the 


second, by errors third, eig 


! 
' 


ith. ninth and tenth: and under the 


third, by errors tourth. titth and seventh. 


" The jurisdiction ot this court does not attach under the 
second clause, which alone is recited in the writ of error, (Tran- 
script, p. 105.) because the record bears no sign that any lederal 
question was “raised and presented” to the state court. The 
question must have been “ratsed and presented” in the trial 
court of the state in order to give this court jurisdiction under 
this second clause J 

“Drawn in question,” as used in this statute, means, not 

‘might have been ratsed,” but. “actually raised and presented and 
necessarily decided 

In Murdock vs. Hopkinsthis statute was tully considered and 

», mterpreted. On page 655, 6, Justice Miller states this rule as 


Note 1¢7—AMurdock vs. Hopkins, 20 Wall. 590, 635, 6. 
Parmalee vs. Lawrence, 11 Wall. 36, 38, 9 
Stevens vs. Franklin Co., 14 Wall. 15, 19. 20, 1, 2 
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the conclusion of the court—"We hold ° that it is essential 
to the jurisdiction of this court over the judgment of a state 
court, thatit shall appear that one of the questions mentioned 
in the act must have been raised and presented to the State 
Court.” 

In Parmalee vs. Lawrence, Justice Nelson says (p. S8,9): "The 
conflict of the state law with the Constitution of the United 
States ~ * must appear m the pleadings of the suit, or from 
the evidence in the course of the trial, in the instructions asked 
for, or upon the exceptions taken to the ruling of the court.” 

Spencer vs. Merchant, ('*)is not to contrary. Therein the 
plea presented the specific pomt of want of due process of law. 
Herein is no suggestion of want of due process of law, which ts 
the peint now relied on. 

Neither does the jurisdiction attach under the third clause 
of section 709, because no “ttle, right, or privilege or immunity,” 
is specially set up or claimed” (7). 

So far we have reviewed the record in that court—Complaint, 
Answer, Exceptions and Request for Findings—and we find no 
evidence of the raising or presentation of any federal question. 

It cannot be said that it is not the province of a pleading to 
raise constitutional questions. Thecomplait sets forth the only 
legislation of the State which ts involved. ( Transeript. p. 2.) 
The answer invokes the Constitution of Wisconsin, but not of the 
United States. (Transcript, pp. 15, 16 and 22.) It makes no 
suggestion of want of due process of law. It the answer had 
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Baldwin vs. Kansas, 120 U2 S., 62, 56-7 
Chappell vs. Bradshaw, 128 U.S. 152-3-4 
R'y Co. vs. Gathard, 114 US... 155-137 
Santa Cruz Co. vs. Santa Cruz R. R.Co..111 8.361 
Brown vs. Colorado, 106 UL S., 95-97 
Clark ys. Pa., 128 U.S., 390-4 
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involved that provision of the State Constitution relating to due 


process of law, Spencer vs. Merchant might be applicable. 


The 


provisions referred to raise entirely different constitutional ques- 


tions, which are not federal. 


The Supreme Court of Wisconsin acted in this case simply as 


a court of review. 


Therefore the plaintiffs in error cou!d not give 


this court jurisdiction by raising or presenting a federal question 


in that court (7°). 


No federal question was raised in that court. 


It the counsel 


for plaintiffs in error will submit to this court all the five briefs 


filed on its behalf in the Supreme Court. of Wisconsin, there will 


not be found in any one of them a hint that they rely upon any 


provision of the Constitution of the United States, or in any way, 


upon want of due process of law. 


No FEDERAL QUESTION INVOLVED. 


The attorney of plaintiff in error says, 


claimed is, that plaintiffs in error have been deprived of their 


‘The tederal question 


property, without due process of law, by the state of Wisconsin, 


through the agency of its Supreme Court in giving effect to, 
entorcing a void statute of the state, in contravention of the 
fourteenth amendment to the constitution of the United States. 

True, the court did hold that the water power in question 
was one of those referred to in Section 16, of act approved August 
8, 1848, Laws of Wisconsin. 
the south shore, having permitted the State to enter on his land 
and build the dam in question, in 1855, under the statute of Wis- 


consin of 1848, and having permitted the State 


Nore 20—Spies vs. Ills., 
Baldwin vs 


Brooks vs. Mo., 
Stevens vs. Franklin Co , 14 Wall., 1 


123 U. 


, 131, 181, 182. 
. Kansas, 129 U.s 
124U.S.. 


BO4A-5 ad. 
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9, 19, 


Parmalee vs. Lawrence, 11 \Wall.. 36-8-9 
Ins. Co. vs. Treasurer, 11 Wall, 208. 


*)*) 


and 
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It also held that the owner of 


and its grantees 
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to keep the dam on this land, and repair and maintain the same 
for over twenty years, and having permitted the United States 
to rebuild the same a little lower down stream in 1876, all with- 
out objection, and the United States having made provision for 
the assessment of all damages for taking property for this 
improvement, —the riparian owners could not now, in 1880, 
assert title to the hydraulic power furnished by the dam. 

The court did not determine upon the validity of the State 
law, or upon any right asserted under it. It determined that the 
riparian owner, having acquiesced in the action of the State and 
its grantees under same, tor twenty-five vears, and having per- 
mitted the State and its grantees, and the United States, to act 
under the statute, and build and maintain dams under it, could 
not now retake, in its vastly improved condition, the property 
taken under authority of statute :—that it could not take its prop- 
erty, and the trust property of the State, intermixed with it, by 


the tacit consent of the riparian owner, especially while there 


was a valid legal provision for assessment and payment of 


damages. 

This proposition is denied in one of the briefs for plaintiff in 
error (.,;). I rest its determination on the last clause of the 
opinion found on page 91 of the Transcript, and the first clause 


found on page 92, interpreted in the light of the undisputed facts. 


This contention does not relate to the landing of the dam on 
lot 5, nor the building of an embankment on same. Plaintiff in 
error still acquiesces in that taking of its property, and seeks to 
take advantage of that taking, by using the power created by 
the dam. Mr. Ordway says: “Thereis not a /act stated in thecom- 
plaint tending to support a claim under thestatute of limitations. 
The entry pleaded was not adverse, it was by consent of the pub- 
lic, in which was the paramount right, the act of 1848 gave that 


right. All owners of lands lying under the water of navigable 


NotrkE 21—Mr. Ordway’'s Brief on Motion to Dismiss, p. 20. 
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streams (not lakes) in the State of Wisconsin, hold the same sub- 
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ject to this paramount right of the public” (**). 


No advantage can be taken of any expressions in any of pro- 
ceedings of plaintiffs in error, if any such are to be found, as speak 
generally of constitutionality. 


reference is made to the State Constitution, which was invoked 


by the answer. 


The fifth amendment to the United States Constitution, 

restricts the power of the United States, and not that of the 
& 

States (7%). The question: Has there been a violation of the pro- 


visions of the State Constitution relative to taking of private 


FirrH AMENDMENT. 


property? is not federal. 


Reference is now for the first time made to the fourteenth 
amendment to Constitution of United States. The State legisla- 
tion construed by the Supreme Court of Wisconsin, was enacted 
in 1848. The fourteenth amendment was adopted in 1868. 


If the property was taken by the decision, then, plainly, it was 


FOURTEENTH AMENDMENT. 


taken by ‘‘due process of law’”’ (**). 


NOTI 
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—Mr. Ordway’s Brief on Motion to Dismiss, p. 21. 


$—Barron vs. Baltimore, 7 Pet., 243, 247. 


Holmes vs. Jennison, 14 Pet., 540, 587. 
Withers vs. Buckley, 20 How., 84, 88, 89. 
Twitchell vs. Com’Ith, 7 Wall., 321, 5, 6. 


Davidson vs. New Orleans, 96 U.S., 97, 101. 


Munn vs. Illinois, 04 U. S., 113, 124. 


Slaughter House Cases, 16 Wall., 36, 76, 80. 


Nore 24—Kennard vs. Morgan, 92 U.S., 480, 481. 


Hagar vs Reclamation Dist., 111 U. S., 701. 


Davidson vs. New Orleans. 96 U.S., 97. 
Walker vs. Sauvinet, 92 U.S., 90-93. 


Miller on Constitution, p. 664. 


In such cases, if any there are, 
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In Davidson vs. New Orleans, Justice Miller says, on p. 99: 
‘Although counsel for the plaintiff in error concede, in the first 
sentence of their brief, that the only federal question is, whether 
the judgment 1s not in violation of that provision of the Consti- 
tution which declares that ‘no State shall deprive any person of 
life, liberty, or property without due process of law,’ the argu- 
ment seems to suppose that this court cancorrect any other error 
which may be found in the record.”’ 

On p. 104: “It would seem, from the character of many of 
the eases before us, and the arguments made in them, that the 
clause under consideration is looked upon as a means of bringing 
to the test of the decision of this court the abstract opinions of 
every unsuccessful litigant in a State court of the justice of the 
decision against him, and of the merits of the legislation on which 
such a decision may be founded.”’ 

On p. 105: “It may violate some provision of the State Con- 
stitution against unequal taxation; but the Federal Constitu- 
tion imposes no restraints on the States in that regard. If 
private property be taken tor public uses without just compensa- 
tion, it must be remembered that, when the fourteenth amend- 
ment was adopted, the provision on that subject, in immediate 
juxtaposition in the fifth amendment with the one we are con- 
struing, was left out, and this was taken. It may possibly vio- 
late some of those principles of general constitutional law, of 
which we could take jurisdiction 1f we were sitting in review of a 
Circuit Court of the United States. * * But however this may 
be, or under whatever other clause of the Federal Constitution 
we may review the case, it 1s not possibleto hold that aparty has, 
without due process of law, been deprived of his property, when, 
as regards the issues affectiug it, he has, by the laws of the State, 
a fair trial in a court of justice, according to the modes of pro- 
ceeding applicable to such a case.’ 

In Kennard vs. Morgan, Chiet Justice Waite says: ‘Our 
authority does not extend beyond an examination of the power 


of the courts below to proceed at all.” 
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If it was taken by the act of 1848, then it was taken by legis- 
lation over which this court has no supervision. If it was taken 
by act of Congress then the decision was in favor of, and not 
against, a claim based on a federal statute. 

Federal constitutional limitations on State power have no 
retroactive effect (“°). No law has a retroactive effect unless the 
intention that it shall have is clearly expressed (*°). This rule 
applies toconstruction of constitutional law as well as statutory 
law (7°). 

Whether or not the act of the State is consistent with the 
State Constitution, relative to taking of private property with- 


out due compensation, is the only constitutional question raised 


25—Owings vs. Speed, 5 Wheat., 420. 
Approved in Scott vs. Jones,5 How., 343, 377; also by 
Sedgwick, State and Const. law, P. 618. 
Cooper vs. Telfair, 4 Dall, 14, 19. 
Sedgwick, State, and Const. Law, 160, 161. 


26—Amsbury vs. Hinds, 48 N. Y., 57, 60. 
Price vs. Mott, 52 Pa. St., 315, 316. 
Abington vs. Doxbury, 105 Mass., 287, 292. 
State vs. Roosa, 11 Ohio St., 16. 
Torry vs. Corless, 33 Me., 333, 336. 
Nillair vs. Balto., 45 Md., 546, 555. 
Finney vs. Ackerman, 21 Wis., 268, 270. 
City vs. Hill, 39 N. J. L., 555, 558. 
Collins vs. Ry., 9 Heisk., 841, 847. 


Note 27—Indiana Co. vs. Agricul. Soc., 85 Pa. St., 357, 360. 
Lehigh Iron Co., 81 Pa. St., 481-5. 
Douglas vs. Harrisville, 9 W. Va., 162, 165-6. 
Brown vs. The State, 23 Md., 503, 511. 
State vs. Macon Co., 41 Mo., 453, 463. 
Slack vs. Railroad, 13 B., Mon., 1, 17. 
Cass vs. Dillon, 2 Ohio St., 607, 611, 612. 
State vs. Trustees, 8 Ohio, 394, 398, 9. 
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by the pleadings or pressed in State court by plaintiff in error 


‘ That question is not within jurisdiction of this court (=>). 
4 
* 
r 
TH MERITS 
ib 
| It seems that, if this court has jurisdiction, it is simply to 
4 determine if private property has been taken without due process 
of law; that is, without giving the owner his “day in court.” It 
does not avail to say that, having had the day in court, an ineor- 
rect decision has been given (7). 
NO PROPERTY TAKEN Ls 
It seems to me that 1t does not appear that any property of 
% 


plaintiff in error has been taken. The matter of the landing of 
the dam and building an embankment on its land ts not involved 
in this contention. As to that taking, at least, plaintiff in 
error acquiesced. It even insists that the dam is rightfully main. 


tained(°’) Herein it seeks to avail itself of the dam and em- 


bankment The contention ts .over the power furnished by the 


fall of the water from the level of the pond held by the dam to 


ee 
the level of the river below. Has plaimtill in error any property 
in this which is taken 7 ; 
NoTeE 28—Jackson vs. Lamphire, 2 Pet., 280 aTD 
) Withers vs. Buckley, 20 Ilow , St. 
4 


Medbury vs. Ohio, 24 How., 415 
Porter vs. Polev, 24 How., 415 
Salmons vs. Graham, 15 Wall., 20S. 
Davidson vs. New Orleans, 06 UL S., 07 
Jarbier vs. Conolly, 118 U.S., 27, 30. 
Baldwin vs. Kansas, 120 U.S... 52, 57. 
Walker vs. Sauvinet, 92 UO S.. 90, 92, 98. 
Notre 290—RKennard vs. Morgan, 92 U.S, 480. 
Lent vs. Tillson, 1400. S., 216, 328-9. 
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Riparian RiGutr ww Pubric RIVER. 
irst—Has a riparian owner property in the fall of the water 

of public navigable streams, as against the State ? 
This was a public navigable river: an inter-state highway. 


No dam could be built on it without legislative grant.(°') The 


State had undoubted authority to improve it for purposes of 


navigation pursuant to act of Congress. It did improve it for 
navigation under claim of right) An ineident to such improve- 
ment was the creation of this water-power. The State alone had 
had authority to bringitintoexistence. (“') TheState brought it 


into existence by building the dam. The State declared that such 


power should be its own Whose, then, was tt? Chiel 


Justice Ryan, in Attorney-General vs. Eau Claire, (°*) said **And 


Notre 31——Penn. vs. W. & B. Bridge Co, 54 U.S. 518. 
Pound vs. Turck, 95 U.S. 409. 
Pumpelly vs. Canal Co., 80 U.S., 105. 
[nited States vs. Beet Slough Co., 8 Biss., 421. 
Herrman vs. Beet Slough Co., 8 Biss., 334. 
Woodman vs. Mlanutacturing Co., 1 Biss., 546. 
Sweeney vs. R. R. Co., 60 Wis., 60. 
Barnes vs. Racine, + Wis , 454. 
Smith vs. Ford, 48 Wis , 115, 164. 
Lawson vs. Mowry, 52 Wis., 219, 237. 
Attorney General vs. Eau Claire, $7 Wis., 400, 435. 
Enos vs. Hamilton, 24 Wis., 658. 
[mpt. Co. vs. Lyons, 30 Wis., 61. 
00m Co. vs. Reiley, 46 Wis., 245. 
This is a common law attribute of sovereignty. [It does not 
rest, as counsel seem to suppose, on the Wisconsin Statutes. They 
only furnish arule by which navigability of certain streams is 


fixed. 


Note $2—Att'v Gen vs. Eau Claire, 37 Wis., 400, 435. 
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that is so essentially a public and municipal purpose, that it 1s 
obvious that the city can take any legitimate power in aid of it. 
For that purpose the legislature could unquestionably grant, and 
the city take, power to construct and maintain adam, not ob- 
structing the navigation of a public river, or violating other right, 
public or private. And the dam so authorized might well produce 
an excess of power. Supertlaa non nocent. In such case, as was 
frankly admitted on the argument, the surplus water need not 
run to waste. 

The legislature might well grant, and the city take, power to 


lease it. The power to construct and maintain the dam would 


still rest on the public municipal use; not on the disposition of 


the accidental exeess.”’ 

This language was quoted with approval im State vs. Eau 
Claire,("") and in this case the court sustained an act of the 
legislature, authorizing Eau Claire to construct a dam to supply 


the city with water, and “to let, lease and rent such surplus 


water-power, flowage, slack water or accumulation of water, or 


any part or portion thereof, which may not be needed to operate 
and supply such water-works, and protect and preserve the 
navigability of the river.” (See page 534.) 

But answer may be made that the court was not considering 
the right of the State to Watler-power, except upon payment for 
same to riparian owner 

This point seems to have been before theeourt. On page 545, 
the Chief Justice says: “Jt was objected to the statute, that it 
provides for no compensation tor lands which may be overflowed 
by thedam. It ts enough to say here, that there ts no averment 
inthe information that any lands will be overflowed.” It is 
not possible that water power could be made available where 


there was no tallin the river. The court assumed that the possti- 


Nore 33—State vs. Eau Claire, 40 Wis., 533, 541-2 
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bilitv ot water power, which the riparian proprietor could not ¢ 


make available, was not mparian property. 


In Lawson vs. Mowry (°*), Judge Cassody said: ‘The right 
to create and maintain the power, as well as the canal, was . 
authorized by the legislative grant to Doty, Reeds and their 
associates; and, to be rightfully enjoved by others, 1t must be 


derived trom them or some of them. 


By means of thedam,canal,embankment and lock, the power 
derived from the surplus water could be made available at the ' 
lots in question by meaas of an artificial channel; but the right 
to create such channel, and use such power at the lots was not 
as derived exclusively from the ownership of the lots themselves, but 
reached back to the authority to create and maintain the dam, 
canal and lock, and to use the surplus water for hydraulic 
purposes.” 
In Smith vs. Ford (), Judge Tavlor says: “It appears that ” 


the owners of lot 2, block 40, and the lands adjoining the river 


'\ 


on the west side thereof, where the dam ts now situated, obtained 
from the State a right toconstruct a dam across the river at that 
pomt for hydraulic purposes, and to selland lease the right to use 
the water from such dam. Without this grant from the State, 
the owners of said lands, though owning the soil under the river, 
had no power to construct a dam thereon.” 

The riparian rights of owner of lands bordering upon navig- 


able rivers are fully discussed and enumerated inGould on Waters, : 


in Chapter V. Right to water power is not mentioned as one 


of them 


Houck on Rivers does not mention the right to water power a i 


as one of the riparian rights of such owner. Neither is such 


mentioned in Angell on Water-courses 


NOTE 54—Lawson vs. Mowry, 52 Wis. 219, 237. 


go Nore 35—Smith vs. Ford, 48 Wis... 115. 164. 


( 
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The case of Varick vs. Smith (°°), is relied upon by plaintiff in 
error. <A careful examination of the case will show that it is 
not in point. In that case adam was built by the State to raise 
a head of water to feed the Oswego canal. The dam rested on 
land of Varick, whose land extended above the dam and below it. 
Varick contended for the right to use the water power furnished 
by the dam, and also that the water should pass over the dam to 
his land below. Smith contended that, under leases from canal 
commissioners, he could carry all the surplus water around Varick’s 
land below the dam, and prevent his making use of it at dams to 
be built on Varick’s land, below the State dam. No such claim ts 
made here 

It is there stated (p.560) that the commissioners were author- 
ized “‘to enter upon, take possession of, and use all and singular 
any lands, waters and streams necessary for the prosecution of 
the improvements intended by the act.”’. Under this act the Court 
says: “Whatthen * * was taken and appropriated to the 
public use? Clearly all the land and water which were necessary 
tor the improvement which the commissioners were then prose- 
cuting. In other words, they took all the land and water neces- 
sary for the furnishing of an adequate supply of water for the 
Oswego canal. Was the water accumulated in that dam, from 
the moment it passed over the top of the dam, anid in its descent 
to the bed of the stream below the dam, necessary for the supply 
of the Oswego canal? On the contrary, the moment it com- 
menced its descent it was incapable of being appropriated to that 
purpose, and it ceased to be consecrated tothe public use. It had 
become physically impossible to appropriate it to such use. The 
public property in it had ceased to exist; and in my judgment, the 
right of the riparian owner, which had been suspended, revived 
and reattached to 1t in full force, subject to no restriction except 

Note 36-—Varick vs. Smith, 5 Paige, 137 


Same case, 9 Paige, 54-6 
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that servitude to public interest, for the general purpose of navi- 


’ 


gation, which existed before the erection of the dam.’ 

In that case the legislature had not attempted to appropriate 
the incidental use of the water-power as in the case at bar. And 
in that case Varick only claimed to use the water after it passed 
the State dam, and not totap the State dam and draw trom it, 
as defendant is doing in this case. 

The Court says, on page 563, “In granting this lease, my 
opinion is that the canal commissioners exceeded their author- 
ity.’ But on the point, Could the riparian owner, Varick, draw 
from the pond? the court says, on page 560: “And as this dam 


was erected by the State, it became public property so that no 


person possessed the right of drawing off any portion of the 


accumulated water, through the dam itself, by inserting a flume 
and gate in it; for that would involve a trespass upon the prop- 
erty of the State. The consideration, however, does not effect 
the right of the riparian owner to the water after it escapes over 
the dam.” 

On the former hearing of the case, Chancellor Walworth says 
on page 158: ‘The eightieth section of the title of the Revised 
Statutes, relative to the canals, (1 R.S. 231) does not appear to 
apply to such acase. The object of that provision of the statute 
was to give the owner of mills adjacent to a state dam, the 
benefit of a head of water created at the expense of the State, so 
far as water was not wanted for State purposes; upon the pay- 
ment by such mill owner, of a reasonable equivalent therefor. 
Such a head of water being created for the legitimate purposes of 
public improvement, no one has a right to tap the state dam, so 
as to draw off any portion of the artificial pond, without the 


consent of the legislature or its legally authorized agents.” (“7) 


NOTE 37—S$ 80. Whenever the canal commissioners shall con. 
struct adam across any river or creek, to raise a head of 
water for the use of a canal, by means whereof, any works 
adjacent to such river or creek, in which water power is em- 
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This language seems to fit all the aspects of thiscase. It 
seems to sustain the appropriation by the public, and to forbid 
the tapping of the mill pond. Here we have the opinion of Chan- 
cellor Walworth that the State might take to itself the hydraulic 
power created by dams built by it. Such seems to be the effect 
of the canal law of New York herein referred to by him. 

It has also been held that the State may take any public 
waters; and that the riparian owner has no property therein, 
as against the State, entitling him to compensation. 

Such rule has been adopted where the public water, or stream, 


was taken for the improvement of the navigation of that body of 


ploved, before such time legally used, may be benefitted with- 67 
out prejudice to the canal, the owner of such works, for their 
benetit, shall be entitled to the use of the surplus water, upon 
his complying with the following conditions: 

1. He shal! construct, under the direction of the canal 
commissioners, a good and substantial raceway and gate m 
such dam, to draw off as much of the surplus water as works 
may require. 

2. He shall give such security to the people of this State as 
the canal commissioners shall deem sufficient, to keep such 
gate and raceway 1n complete repair, so as to prevent any 
waste of water. 

3. He shall, within ninety days after such raceway and 
gate shall be completed, apply to the canal appraisers, and. 
request them to ascertain the benefits accruing to him, from 
the use of such dam, or other erection. 

4. Within ninety days after such benefits shall have been 
ascertained, he shall pay the sum at which they shall be esti- 
mated, into the treasury. 

Sec. 81 provides for appraisal of amount to be paid. 

Sec. 82 provides for shutting off water of land owner who 
does not pay appraisal. 

Sees. 79 and 86 provide for sale of surplus water when the 
person entitled to first privilege shall not take same, “or 


there shall be no persons so entitled.”’ 
. 
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water or stream (°"). The same rule has been adopted where the 
public water, or stream, was taken for the improvement of 
another body or stream (*"). Also, where the public water, or 


stream, was taken for any other use by public authority ( *"). 


Note 38—Cohn vs. Boom Co., 47 Wis., 3514, 322. 

Impt. Co. vs Lyons, 30 Wis., 61, 65. 

Boom Co. vs. Reilly, 46 Wis., 237. 

Lansing vs. Smith, 8S Conn., 148-9, 

Tinicum Co. vs. Carter, 61 Pa. St., 31. 

Shrunk vs. Schuylkill Nav. Co., 145. & R. 71, 80-1. 

Com'th vs. Fisher, 1 Penn., 462, 467. 

Holyoke Water-Power Co., vs Connecticut River Co., 
20 Fed. Rep., 71, 78, 79. 

Nore 39—Black River Impt. Co. vs. La Crosse Co., 54 Wis., 659, 

679 to GSE. 

Rundle vs. Delaware Co., 14 How. SO, 93-4 

Transportation Co. vs. Chicago, 90 U. S., 635, 643, 
O44-0. 

Canal Appraisers vs. People, 17 Wend., 571, 616. 

People vs. Canal Appraisers, 33 N. Y., 461. 

MeKeen vs. Canal Co., 49 Pa. St., 424, 454, 436, 440. 

Monongahela vs. Coons, 6 W. & 3S., 101, 113-4-5. 

7ummermann vs. Canal Co., 1 WO & S., 346, 352-3. 

Commissioners vs. Withers, 29 Miss , 21, 31 to 40 

Athrmed on Error, in 20 Llow., St. 

a Hollister vs. Union Co., 9 Conn. 436, 443-4-5. 


Nore 40—Woodman vs. Kilbourn Co., 1 Biss., 546, 55-4. 
Att vy Gen'l vs. Eau Claire, 87 Wis., 400, 45 £-5 
State vs. Lau Claire, 40 Wis., 533, 542-3. 
Fay vs. Aecqueduct Co., 111 Mass., 27-8. 
Lister vs. Plankroad, 36 N. iF hq. Li 7, 479. 
Stevens vs. Railway, G4 No J. Law, 532, 538-9. 
Att'y Gent. vs. Stevens, 1 N. | Iq. S09, SSO. 
sugar Ret. Co. vs. Mayor, 26. N. J. Eq. 247, 252-3 
Monongahela vs. Kirk, 46 Pa. St 112 
Atkinson vs. Savage, Hlazard’s Reg. 1834, cited in 17 


2 N. fi. 226, 227 
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In Woodman vs. Kilbourn Co., Judge Miller said: ‘The act 
authorizing the construction of the dam in question is in the 
nature of a public grant of the use of surplus water of the river 
for the improvement and development of the country, and for the 


accommodation of the people in the vicinity.” 


In the Black River Co. vs. The La Crosse Co., Judge Taylor 
said, pp. 679, G80, “Itis claimed that the riparian owner ona 
navigable stream has no right as against the public, or persons, 
or corporations acting 1n behalf of the public, making improve- 
ments of such navigable stream, tohave the waters of such stream 
flow in their accustomed course in front of his lands; and thy 


contention * 


is, we think, sustained by the most learned Courts 
of this country: and that doctrine has been quite clearly sanc- 
tioned by several decisions of this Court.”’ 

In McKeen vs. Canal Co., Judge Agnew says, on page +40, 
‘Every one who buys property upon a navigable stream, pur- 
chases subject to the superior right of the Commonwealth to 
regulate and improve it for the benefit of all her citizens.” 

In Fay vs. Aqueduct Co., the water of Spring Pond was 
drawn off by authority of the State to furnish water-works for 
neighboring towns. Riparian owner complained. Chief Justice 
Gray said, ‘The pond and the water therein belonged, not tothe 


petitioners, but tothe public; and the legislature, and the respond- 


ents under their authority, had the right to take and draw it off 


for the public use."”. The public use in this case was drinking and 
washing. The Court further determined that though the peti- 
tioner’s estate may have been injured, no part thereof had been 


taken bv drawing off the waters of the pond. That is, the ripar- 


Dover vs. Portsmouth, 17 N. H. 200, 226. 
Bailey vs. Railroad, + Harr. ( Del.) 889, 395-6. 
Green vs. Swift, 47 Cal. 536. 

Martin vs. Waddell, 16 Peters, 367. 

Bucclench vs. Met. B'd, L. R. 5 Ex. 221 

The King vs. Smith, Douglass 441. 
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ian owner on a public water has no property in the water; and 
the public may do with it as it chooses. The Judge said, on page 
27, “Great ponds are public property, the use of which for taking 
water orice, * may be regulated or granted by the legis- 
lature at its discretion.” 

In the Black River case, Judge Taylor, expressing opinion of 
the Court, says (p. 683), “The doctrine of the cases above cited, 
has, as we think, been fully adopted by this Court in all cases 
where the interference with the waters of a navigable stream has 
heen for the improvement of the navigation thereot. Whether 
wis Court bas decided or will decide, that the State may, for any 
and all public purposes, intertere with the waters of a navigable 
stream, whereby injury may result to the riparian owner, with- 


out making compensation therefor, need not be determined in this 


case. * * And, as against theState, we think this Court has 
determined, that the riparian owners, * * have not the 


absoute right to have the waters of said river flow as thev were 


‘? 


accustomed to tlow in tront of, or through their lands. 

The limitation upon legislative power of the State is the 
State constitution. The only provision in question here ts this 
(Sec. 13, Art. 1.), “The property of no person shall be taken for 
public use without just compensation  theretor.”’ It the 
riparian owner has property in the waters of the navigable 
river, or in the How thereof past his land, then itcannot be taken 
for public use without compensation. If it can be taken for pub- 
lic use without compensation, it is because he has not property 
init as against the State. It logically follows, then, that the 
riparian owner on a navigable stream has, as against the State, 
no property in the waters of the stream, or the flow thereof 
along his shore. [If not,then such water and the flow thereof is 
the property of the state and subject to its disposition, as Judge 
Grav said in Fay vs. Acqueduect Co. 

But the disposition of the hydraulic power herein is to the 


public use. Itisin aid of the navigation of this stream. The 


‘y” 
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proceeds thereof have been expended upon this canal, made for 
public use. (See Note6.) The waternot necessary for navigation 
has been converted intoimprovements, to make the balance of the 
water available, in canals and locks. 

Suppose there had been a fall of ten feet on the Black Snake, 
practically valuable for water power on defendant's lands, and 
the like fallon the Black river; would that have changed the 
rule? Evidently not. That would have transferred the water 
power from the Black Snake to the Black. It would be useful to 
somebody on the Black. Evidently 1t could be used under auth- 
ority of the legislature. To complete the parallel, suppose it to 
to have been granted by the legislature to the Black River Im- 
provement Co., in consideration of, and as a fund to aid in, the 
improvement of the Black. 

In Attorney Gen. vs. Stevens, Chancellor Vroom said (p 380) : 
“The right to the use of this navigable stream is a right common 


to all the people of this state. * * 


It is their property, and as 
such may be disposed of for the common benefit in such way as 
they may see fit. This disposition can only be made by the legis- 


lature of the state . 


and whensuch disposition is made, con- 
sistently with the principles of thelaw of nature and theconstitu- 
tion of a well ordered society, 1t must be considered valid.”” True, 
this was said in relation to the taking away or injuring riparian 
right of navigation. But is riparian right to possibility of water 
power superior to certain right of navigation ? 

In Canal Appraisers vs. The People, it was held that “Tf, in 
the improvement of the navigation of a public river, the waters 
of a tributary stream are so much raised as to destroy a valuable 
mill site situate thereon, and the stream be generally navigable, 
although not so at the particular locality of the mill site, the 
owner is not entitled to damages within the provisions of the 
canal laws directing compensation to be made for private prop- 
erty taken for public use.” (Svllabus of case. ) 


In 1816, the legislature of Pennsylvania incorporated the 


S81 


s+ 


Os KAUKAUNA WATER POWER COMPANY ET ALS., VS. 


Schuylkill Navigation Co., and declared that it should *'be entitled 
to all the water power trom the saidriver, sluices or canals, * * 
or they may sellinieesimple,leaseorrent * * * the said water 
power.’ This company sold the water power at Fairmount to 
the City of Philadelphia. The city erected the Fairmount Water 
Works. ‘Tne suburb of Spring Garden took water from the pool 
for domestic uses. Vhiladelphia attempted to restrain it, on 
account of diminution of water power. Learnedlawvyers argued 
the case, and it wasdecided by Chiet Justice Gibson, in 1847, thirty- 
one vears alter the legislative grant. It was not contended in 
argument, or hinted at in decision, that the legislative grant ot 
the water power was not valid, or that it was a taking of prop- 
erty of riparian owner. The Court did, however, hold, that such 
grant did not purport toexclude the use of the water tor domestic 
purposes, even if such use did somewhat diminish the water 
power (*"). 

lf the United States should build the Hennepin Canal, would 
it be compelled to pay tor the diminution of water power on the 
St. Lawrence’ It the United States should build a canal trom 
Lake Superior to the Mississippi, or if Michigan should build-a 
canal trom Bay de Noquet to Lake Superior, could the riparian 
owner at Sault St. Marie be entitled to compensation ? 

A daminanavigable river without legislative authority would 
be a nuisance (*~). Any structure, not authorized by legislation, 
which would make hydraulic power tor plaintiff in error, on their 
land,would be a nusiance. It follows that the interest of grantor, 
of plaintiff mm error, in the water power.when the state passed the 
act of appropriation, wasa possibility that the legislature would 
permit him to erect aud maintain a nusiance, provided, he paid 
all damage for tflowage. Such a possibility can hardly be called 
property. 

NOTE 41—Mavor vs. Commission's, 7 Pa. St. 348, 367-8. 
NOTE 4+2—Cases cited in Note 31, and 

Rundle vs. Del. Co., 14 How., 80. 

Monongahela Co. vs. Coons, 6 W. & 8S. 101,112 
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sut counsel say the riparian owner may project a wing dam 
half way across the river. If so, so may the opposite riparian 
owner, and then there is a dam across the river. 

True, some of the cases cited rest on the ground that the 
riparian owner does not own the river bed; while in Wisconsin it 
is held that he does. But Wisconsin had not declared against the 
“better doctrine,” as held by Barney vs. Keokuk, until December, 
1853, by Jones vs. Pettibone. Before that decision the “better 
rule’ must be supposed to have prevailed. The legislature must 
be supposed to have acted on that “better rule.” In the absence 
of any decision by the Supreme Court of the State, the action 
of the legislature was the best evidence of the position of 
State. 

This reservation of water power to the state, and grant of it 
by the state. has been held a valid reservation and grant by the 
Senate ot the United States, by Otheers of the United States, by 
the arbitrators between the United States and the Canal Com- 
pany, by State legislative committees, State ollicers, Governors, 
and the State legislature. The history of State and United States 
legislation, and oflictal action of State and United States, shows 
uniform recognition of title of defendant inerror under this grant. 
Official action, legislation and large business investments have 
proceeded in faith on this title. And on faith therein, individuals 
and corporations have fturmshed large amounts of money to tul- 
fll State obligations and pay State debts. For thirty vears a 


title thus publicly asserted has stood practically unquestioned, 


THE BUILDING AND MAINTAINING OF THE DAM WITHL RIGHT TO 
CONTINUE SAME. 

Of what does a water-power consist? In the weight of 
water and the power given out by its falling from one level to 
another. Who owns the right ? There are cases in which this 
right depends on bargain. There are, no doubt, peculiar cases 


calling for peculiar answers to this question. Here there ts no 
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bargain. The answer seems to be direct and simple. The right 
here, evidently is in the one who maintains, and has the right to 
maintain the difference in the levels. The maintaining and the 
right to maintain, united, must give the property, in the absence 
of any agreement, express or implied. 

Defendant in error built and has maintained the dam. 

The right to build the dam was granted by the State, the 
only source of that power, in consideration of fulfillment of State 
obligations. Such grant is exclusive (**). 

The right of flowage has been secured by purchase and _pre- 
scription by defendant in error and its grantors. Plaintiff in 
error has never been liable to any action for damages on account 
thereof. Defendant in error has secured the right to land the 
dam on the northside by purchase and onthe south side by limita- 
tion. It had been maintained there thirty vears when this action 
was commenced. Plaintiffin error does not ask its removal, but 
seeks the advantage of its maintenance. 

What, then, ts lacking to complete the exclusive right todraw 
this water from one level and discharge it on another ? 

In Lawson vs. Mowry, Judge Cassoday says, on page 237-8, 
“It was the legislature which gave the authority to obstruct the 
the channel of the river by the building of the dam and canal, and 
to make use of the water-power thereby created for navigation, 
and the surplus for hydraulic purposes. * * — It is the fall of 
water which gives the power, and the power which gives the 
value for hydraulic purposes. The right to create and maintain 
the power, as well as the canal, was authorized by legislative 
grant to Doty and Reeds, and their associates and, to be right- 
fully enjoved by others, it must be derived from them, or some of 
them. 

By means of the dam, canal,embankment and lock, the power 
derived from the surplus water could be made available at the 
lots in question by means of an artificial channel; but the right 


Notre 43—Cohn vs. Boom Co., 47 Wis. 314, 323. 
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to create such channel, and use such power at the lots, was not 
derived exclusively from the ownership of the lots themselves, but 
reached back to the authority to create and maintain the dam, 
‘anal and lock, and to use the surplus water for hydraulic pur- 
poses ; any other theory would leave the owner of every dam and 
water-power at the mercy of every person owning land, from the 
pond above the dam around the same to the river below, and 
through which an artificial channel could be cut. It would take 
from the dam, and the water power created by it, much of its 
value, and transfer it, without consideration, to lands in the 
vicinity.” 

In Smith vs. Ford, Judge Taylor savs on page 165, ‘The 
leases and conveyances gave to the grantees and lessees, their 
heirs and assigns, the right to maintain said dam across the 
river where the same was located; and nosubsequent conveyance 
by the original owners, of thedam itself, or of the lots at the end 
thereof, could take away such right. If, in exercise of the right 
given by the law authorizing the construction of the dam, the 
owners thereof had sold all the water which the dam afforded. 
with covenants on the part of their grantees, their heirs and 
assigns, to keep up and maintain the same, it seems to us that if 
the original owners had retained the title to the lots on either 
side of the river at the ends of the dam, they would have had no 
title left to the dam itself, or the lands upon which it rested, but 
that such right and title would have passed to these grantees, 
who had eovenanted to keep the same in repair, and who would 
he the only persons interested in its future maintenance, cae 

The Court held that the actual building of the dam, with the 
franchise. and a right to restsameon the land, carried the owner- 
shipof the hydraule¢ power, as against the owners of the lands at 
the ends of the dam. Just that is the claim here. 

What right does deft in error oppose to this? The ownership 
of the dam-landing, subject to right of deft in error to maintain 


the dam; and the ownership of a few hundred feet of bank above 
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the dam, and which plaintiff has acquired the prescriptive right 
to embank and flow. 

The building and maintaining the dam, and acquiring right 
to maintain same, and right of flowage, and exclusive control of 
the franchise, without which dam could not be built, would seem 
to give tithe to the hydraulic power thereby created, as against 
one claiming only ownership of shore, subject to right to land 


dam and subject to thowage (**). 


WHat HyprRatcLic INTEREST WAS TAKEN FROM PLAINTIFF 

iN ERROR. 

Third—Plaintitt in error has succeeded to Bearcdsly's title to 
lot 5. The flowage of the dam is about two miles, (Transcript, 
47-64), about one one-thirtieth of which, or three hundred and 
fifty feet was oa lot 5. The fall in the two miles ts eight and one- 
half feet. (Transcript, 64.) It does not appear that any of this 
fall was on lotS. Thestream may have flowed overit as smoothly 
hetore the dam was built as since. Has any fall been taken from 
plaintiff in error by this act to build a dam and_ the proceedings 
thereunder, which did not exist on his tand before the work was 
commenced? Was the hydraulic power of ripariin owners above 
it on the river taken from it by these proceedings ? 

Plaimtiit in error clamns half the water power furnished at or 
by thisdam. (Transcript, p. 21.) It evidently bases its claim, 
not on the fact that there was originally a fall on lot 5, but, on 
the fact that the dam ts located on its land. Hence it made no 
proots as to fall on lot 5. 

Suppose the dam had been located below lot 5, could the 
owner of lot 5 follow his power down to the dam and take it 
there? If so, this power belongs, not to plaintiff in error (except 
so faras there was a fallontot 5) but tothe upper riparian owners. 
NOTE 44—Smith vs. Ford, 48 Wis. 115. 

Lawson vs. Mowry, 62 Wis. 119. 
State vs. Eau Claire, 40 Wis. 538. 


Clark vs) Brown. 70 la. 139. 
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‘The water power to which a riparian owner ts entitled con- 
sists of the fall in the stream, when in its natural state, as it 
passes through his land, or alongthe boundary of it; or in other 
words, it consists of the difference of level between the surface 
where the stream first touches his land, and the surface where it 
leaves it”’ (*°). 

The Hunt grant has been held to have vested in defend- 
ant inerror the riparian rights appurtenant to lots 6 and 7, 
except those reserved. Water-power is not reserved. (Trans- 
cript, 99,) Have we taken from plaintiff in error, without due 
process of law, what it never owned, and what we bought of 
Hunt? 

Answer may be made that, there being no proof whether or 
not there wasa fallon lot 5, the question is one of burden of proof, 
But we are here at suit of plaintiff in error, who complains of us 


, 


for having taken its property, without “due process of law.’ 
Mr. Ordway in his brief on motion to dismiss (page 28) says, 

“It is said in Hoadley’s Adm’rs. vs. San Francisco, 124, U.S., 

644. that when a case is brought from a State Court, the first 

duty otf this court is toenquire ‘whether thereis * * * 

such right of property as ts alleged. The existence of the 

right is part of the federal question itself.’ If such is the duty of 


, 


the court, it would seem to be duty of Counsel also.” On page 
39 of this brief on the merits Mr. Ordway says “It may be, so 
far as we can learn from this record, that there was as much as 
three or four feet or more fall upon lot 5." But on page 38 he 
says: “There is no proot to be found in the record as to how 
much fall there wasin the riverabovethedam upon lot 5.” Thisis 
a matter susceptible of proof. Asurvey of the river bed above the 


dam would readily tell. Both counselfor plaintiff in error make 


Nore 45—McCalmont vs. Whitaker, 3 Rawle S4, 90. 
Lawson vs. Mowrey, 52 Wis., 219, 236. 
Brown vs. Bush, 45 Pa. St., 61, 66. 
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of making slack-water navigation. This would be a fraud on the 
United States: a misappropriation of the trust fund; a breach of 
the spirit of the grant and its acceptance. 

The primary purpose of the condemnation of lands by the 
Board of Public Works is public—that of improving navigation. 
The creation of the hydraulic power is secondary. Where the 
primary object of the exercise of eminent domain 1s public, the 
fact that a private use, not alone justifying such exercise, is also 
subserved, does not invalidate the exercise of that right. (**) 

In Heyward vs. Mayor of New York, land had been con- 
demned for alms house purposes, under an act authorizing the 
condemnation of the fee. The alms house was discontinued. 
The city platted the lands and sold the lots. Charles O'Connor, 
for original owners, claimed that the use, only, was necessary for 
an alms house; and, that on discontinuance of same, the original 
owner held the fee, relieved of the easement. The Court held, 
(pages 325-6): ‘After the lapse of 26 or 27 vears circumstances 
had arisen justifying a removal of the alms house estab- 
lishment to another place, and it followed that the identical lands 
in question were no longer required at that place for the purpose 
Note 47—Attv-Gen. vs. Eau Claire, 37 Wis., 400, 435. 

State vs. Eau Claire, 40 Wis. 533, 541-2-3. 
Hubbard vs. Toledo, 21 O. St. 496. 

Malone vs. Toledo, 340 St. 541. 

Water Works Co. vs. Burkhardt, 41 Ind. 364 
Cronne vs. Canal Co., 71 Ind, 208, 211. 
Wyoming Coal Co. vs. Price, 81 Pa. St. 156. 
Dingley vs. City of Boston, 100 Mass. 544, 559. 
Heyward vs. Mayor of New York, 7 N. Y. 314, 326. 
Rexford vs. Knight, 11 N. Y. 308, 314. 
Spaulding vs. Lowell, 23 Pick. 71, 80. 

George vs. School Dist., 6 Mete. 497, 510. 
French vs. Quincy, 3 Allen, 9, 12, 13. 

Railroad vs. Davis, 2 Dev. & R. (N. C.) L. 451. 
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for which they had been taken. If under such circumstances they 
are to revert, it must be for the reason that the corporation had 
only acquired a use, upon the determination of which their right 
was atanend. If this be so, the appellants, it seems to me, are 
entitled to the whole reversion without accounting for what they 
or their ancestors have received. Their title, if they have any, is 
alegalone. It is the same which their ancestors had when the 


lands were taken. 


To uphold their claim would be to establish a principle preg- 
nant with great injustice, and most mischievous in its conse- 
quences. Suppose the corporation had at their own expense, and 
in good faith, covered the lands in question with expensive build- 
ings for the uses of the alms house, and circumstances, unforseen 
by them. had rendered necessary a removal of the establishment 
to an adjoining block, and the possession of these lands thereby 
become unavailable for the purpose originally contemplated, and 
lor which they were appropriated. The appellants would have 
the right to resume them, upon the same principles which would 
entitle them to prevail in this case. No one can fail to see the 
iniquity of such a result. It would be paying them in full tor the 
lands, and allowing them to have them also.”’ 

Neit her does the right stop exactly at the line of the public 
use, where the private use is so intimately coanected with the 
public that the outlay to secure the public benefit would necessa- 
rily create the private use (**). 

Dinglev vs. Boston seems, on principle, to cover the exact 
ground here taken. In this case about sixteen acres of land 
in Boston was rendered too low for drainage by the filling 
of its drainage basin, the Back Bay, by the City. The Citv was 
authorized to condemn the fee of this tract,in order that it might 
fill it, and abate the nuisance. Chief Justice Chapman says, (pp. 
558-9): “It is contended that, as the only object of the act is to 
abate a nuisance, theact ought only tohave granted the power to 


occupy the land temporarily until the object of the act should be 
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effected, and it should then be restored to the owners, with a pro- 
vision that the benetit done to the land should be applied 1n oftset 
to the damages. It is true that the raising of the grade does not 
require an Occupation of the land tor a great length of time 
When this work ts completed, the nutsance will be abated, ana 
the land will be in a condition to be occupied by private persons. 
But its condition will be greatly changed; almost as much as 
raising fats into upland. The tormer surtace will be deeply buried 
under the earth that will have been brought upon it, and the 


changed condition ts to be perpetual. If the old property 1s re- 


stored, the new property which has annexed to it must go with 


it. This would be very unjust to the city, who have been com- 
pelled to incur the great expense of destroying the nutsance, unless 
the owner were required to make a reasonable compensation, 
which might be tar beyond tne amount of the damages to which 
he would be entitled. 

[It would be dithcult to adjust the matter; and in many cases 
it might operate harshly upon the owner to compel him to take 
and pay torimprovements. On the whole, theretore, the plan ot 
compelling the city to take the land in tee simple, and the owner 
to part with his whole title tor a just compensation, would seem 
to be the most simple and equitable that could be adopted, unless 
there is some objection on the ground that a fee simple is more 
sacred than an estate for lie or years, or than an easement of 
greater or less duration. We can seeno ground for regarding one 
of these titles as more sacred than another, or tor regarding land 
as more sacred than personal property.”’ 

To substantially same etfect in principle, is Spalding vs. Lowell 
and other cases cited 

The New York cases (**) holding that the State cannot take 
the whole lot when only a part of same ts needed, seem to me not 
to apply to this case This case seems analogous to those 
which relate to the estate taken, rather than to those relating to 
NOTE 48-- Matter of Albany St, 11 Wend., 156 

Emburv vs. Connor, 3 N..Y.. 511 
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amount of land taken. The case of Att'y Gen. vs. Eau Claire, 
seems directly in point. As Chief Justice Rvan says, Supertlua 
non nocent. 

Again, all the eases hold that it rests with the legislature to 
determine what private property it is necessary to take tor public 
use. 

The general New York canal act provided tor taking hydraulic 
power, and selling or leasing it, as appears from Note 37. 

The Ohio canal actot March 23d, 1840, section 20, authorized 
leasing and sale of surplus water. This act was sustained in 
Hubbard vs. Toledo. 

The Indiana canal act authorized condemnation of tee of 
lands and water, not mere use. This feature was sustained in 
Water works Co. vs. Burkhart, and in Cronne vs. Canal Co. 


The Pennsylvania canal acts all authoriged the taking and 
, AAs ot 


using the hydraulic power, as appears trom Centers Vs Spring 
; 7. Af 34s 
Garden, 1a: 


ACQUIESCENCE. 

If State could appropriate under condemnation, and State 
has appropriated, the necessary presumption is that the owner 
consented to the use (*"). 

Pierson vs. Cin. and W. Canal Co. was ejectment for lands 
taken for canal without appratsal. The Court said: 

“TItus said, however, that the defendants had no power to 
take lands for their canal, except in the mode preseribed in their 
charter, and they cannot, therefore, defend themselves on the 
ground that the plamtt! 1s estopped. 


As a general principle, the remark 1s true; but it cannot be 


denied that a parol license to enter, for the necessary purposes of 


Note 49—Pierson vs. Cin. and W. Canal Co, 2 Disney, 100, 104, 
105 
Nelson vs Fleming, 56 Ind. 319, 421-3. 
Carpenter vs. State, 12 O. St., tor, 461-5 
Corwin vs. Cowan, 12 0. St., 629, 630 


115 


bu KAUKAUNA WATER POWER COMPANY ET ALS., VS. 


the canal, would have protected the detendants trom the action of 
Chespriss, and at tlhe p PA ssessioustiould coutmue until the statutory 
Laurance tacech cat 1 che right of the orminal owner would be gone; 
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The change 11) dam landing ot forty teet, made in 1876, does 
not attect the question The substance as. thi Pieiil bles tibeddbilaiil 
the dam and necessarily, the flowage as it has been maintained 
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compensation tor the taking thereot, then each riparian owner, 


whose tall was destroyed, was entitled to compensation tor what 


ic lost tLherev\ iI COLI pelisatliol Was made, OT if lone Was re- 
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quired, It Decanie the property 


tall Was taken DA the stale, and was paid 


ot tue detendant im error. Evt- 


Ueutiv, tliis ow ilies 
tor out of the trust tund, and its value has been applied by the 
United States to Pav lor Lilis lthiproverient. 

Plaintitt in error claims halt the water power turnished at 
this dam franseript p. 21.) It does not somuchclaim tiat its 


pr pert Was takcech Without due process Ul iaWw, as tnat otner 
Y Decll TLUkKeh aNd paid tor out ol 
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river, to feed the canals. Evidently it was not necessary to 
withdraw from the river into the canals more water than 
was required for navigation. So the canal acts made 
no provision for taking the surplus. Here it was neces- 
sary to dam the entire river, and create, as the statute says. a 
water power. The point will be readily seen, by comparing 
the ents in use to illustrate this case with that found on page 
46 of Mr. Ordway'’s brief. The contention there was, not over 
the power created by the damon Cornelius Wilson's land. but 


over the right to take into the feeder at that dam more water 


than necessary for use of the canal. and to carry it aroundand 
return it into the river below. intervening riparian owners. 

Most if not all the New York and Ohio canal cases arise 
from taking the water of private. and not public, streams. 

DuE PROCEss. 

Counsel for plaintif in error treat “due process” as re- 
quiring, in condemnation cases. a sufficient fund. They urge 
that, in this ease, a sufficient fund is not provided, 

Does “due process require a sufficient fund? In David- 
son vs. New Orleans Justice Miller said on page 105, “If pri- 
vate property be taken tor public uses without just compou- 
sation, it must be remembered that when the fourteenth 
amendment was adopted. the provision on that subjeet in 
Immediate Juxtapositionin the fifth amendment with the one 
we are construing Was left out, and this was taken.” Also 
see cases cited in note 28. Tf the taking of private property 
Without compensation does uot violate the “due process” 
clause. how does that clause involve the kind of compensation, 
orfund from whieh it is to be made ? 

Wit fund is provided?) [Tn 1876 Congress provided that 
“Tn ease any lands or other property is now or shall be flowed 

for which compensation is now or shall become legally 


¥ 


Owl the amount of such compensation may be 


ascertained in the mode provided by the laws of the state 


=I 


120 


+4 KAUKAUNA WATER POWER COMPANY ET ALs., VS. 


Wherein such property lies.” (Chap. 166.) The laws of Wis- 
consin then provided that in case possession had been taken 
Without aweid “or ifatany time after an attempt to acquire 
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NOTE 35l—sees. 1850, 1851, 1852, Wis. R.S. 1878, being Sees. 18, 
19 and 22 ot Chapt. 119, Laws of 1872, as amended 
by Sees. 2 and +4 of Chapt. 291, Laws of 1873. See 
Sanborn and = Berryman’s Annotated statutes of 
Wisconsin. These statutes apply to condemnation by 

United States : sec 2, ch. 29] Laws Wis. sit 

NOTE 02—Counn. R. R. Co. vs. Co. Cmrs, 127 Mass., 30. 
Talbot vs. Hudson, 16 Gsrav, 417, 431 
State vs. Mlessenger, 27 AMlinn . 119. 
Applieation ot New York, 99 N.Y. 569 
Chamberlain vs. Morgan, GS Pa, St. 168 
Lony vs. Tuller, 68 Pa. St. 170 

Brock vs. Hishen, ti) Wis., Oe } 


jetiersonville vs. bhougnerty, 40, Ind. 33 


\IcCormick Ys Latavette, l Ind LG. 
Rodger svs. Bradshaw, 20 Johns 744. 
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NoTE 53—25 Fed. Rep, 521, 522. 529, 530. 
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appeal Justice Harlan said, “It is to be assumed that the 
United States is incapable of bad faith and that Congress 
will promptly make the necessary appropriation, whenever 
the amount of compensation has been ascertained in the 
mode preseribed by the act of 1882." 

SUBSEQUENT LEGISLATION. 

May this act of Congress of 1S76 be considered? This 
case Is unlike Conn. River R. R. Co. vs. Commissioners (°*). 
There, the law providing the fund was enacted after suit 
brought and tinal argument. Chief Justice Gray said, (157) “we 
have no information of any new taking since the passage of 
the St. of 1879." Here the taking. including thowage, was 
acquiesced in for twenty vears before the act of 1876, and 
nine years after, before action. The taking ts still aequiesced 
in so far as there was any entry on lands. Plaintiff in error 
still seeks to avail itself of the dam and embankment on its 
land. The entry to build, and the building of. the dam and 
embankment were the real taking. The flowayge necessarily 
followed. 

Where there has been acquiescence in the entry of a party 
claiming under right of eminent domain, the settled poliey 
of Wisconsin has been, to give the owner his remedy by 
award, and not by ejectment or trespass or forcible entry 
(°°), 

Statutes which authorize the taking, but do not make 
proper provision for compensation, are held valid so far that 


Notre 54—Coun. R. R. Co. vs. Co. Comrs.. 127 Mass. 50. 


Note 55—See Statutes cited in Note 51. 
Also, Hamlin vs. Railway. 61 Wis. 515. 
Buchner vs. Railway, 56 Wis. 405. 
Buchner vs. Railway, 60 Wis. 264. 
Railway vs. Strange, 63 Wis. 178. 
Tavlor vs. Railway, 63 Wis. 327. 
Cassidy vs. Railway, 70 Wis. 440. 
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they may be aided by a subsequent act providing compensa- 
tion (°°), It seems that the first act is a sufficient declara- 
tion of the necessity for taking. and the second, providing for 
compensation, completes. it. 

No CONDEMNATION OF WATER POWER. 

It is urged that the act of Congress does not provide for 
condemnation of water power. 

The language of the act is, “In case any lands or other 
property is now or shall be flowed or injured.” — This lan- 
guage is apt to include the fall of water on ones land, which 
has been drowned out by flowage. The taking of the water 
power by Howaze was necessary to the making of the im- 
provment. It was a certain result -of the building of the 
dams. 

Argument of counsel on this point rests on the untenable 
assumption that the water power was all taken from the 
owner of the parcel of land on which the dam landed. 

| urge further on this point, that the United States, hav- 
ing received, in reduction in price of the works by the arbi- 
trators, the value of this water power, was, in honor, bound to 
assume the flowage damages consequent on its taking. Chap- 
ter 166 must be construed in view of that obligation. 


LOGICAL OUTCOME. 


The logical outcome of a reversal of the judgment herein 
would be, not the enjoyment of this water power by plaintiff 
in error, but the destruction of that, and of this whole im- 
provement. If water power cannot be taken, or there has 
not yet been provided any due process of law fur taking of 
same, on what right can the dam stand against the conten- 


NoTE 56—State vs. Seymour, 35 N. J. L. 47, 56.. approved in 
(ireenville vs. Seymour, 22 N. J. Eq. 458. 460. 
Railroad vs. Turner, 31 Ark. 494, 504. 
Me Cauley vs. Weller, 12 Cal. 500. 531. 


THE GREEN BAY AND MISSISSIPPI CANAL COMPANY. 47 


tion of those riparian owners on the river whose lands have 
been flowed, and whose fall has been destroyed? 

No doubt the government, state or federal, has the inher- 
ent right to build a dam in the bed of the stream within 
limits of low water; but it has no inherent right to build em- 
bankments on the lands of riparian owners or to flow their 
lands, the admission of plaintiff in error to that effect, not- 
withstanding. 

MOSES HOOPER, 


For Defendant in Error. 
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the owners and parties interested therein, and such other facts 
touching the same as said company shall see fit to make. If such 
real estate is desired for the main line of the railroad of such com- 
pany, or in part for the main line and in part for station or build- 
ing grounds, yards or other purposes, said petition shall state 
that such company is duly incorporated, that it is the intention 
of the company, in good faithtoconstruct the road authorized by 
its charter, that said company has surveyed its route over the 
lands sought to be acquired for its main line, and has actually 
staked out thecenter line of its proposed road over grounds desired 
for such main line, and shall contain a deseription of the lands 
across which said line shall have been so staked out by the sub- 
divisions of the government survey, and in case a greater width 
than one hundred feet shall be desired to be taken across any 
tract, shall specify the width desired across the said tract, 
and shall contain a description of the land sought to be 
acquired for depot, station or building grounds, and the other 
purposes of said company, that the route of said road has been 
located by its board of directors upon the line so staked out, and 
that the real estate so described is required for the purpose of 
constructing and operating the proposed railroad, the names of 
the parties who own and occupy said real estate, as near as may be, 
andif any such persons are infants, their ages as nearly as may be, 
and if any are persons of unsound mind or unknown, these facts 
shall be stated, with such other facts as the company shall see fit 
to state; said company shall annex to such petition a map show- 
ing the route of its said road, and the lands desired to be taken 
for right of way, and for depots, stations, building grounds, vards, 
and other grounds, and shall file the same in the office of the clerk 
of the circuit court of the county in which such real estate is 
situated. The filing of such petition shall be the commencement 
of a suit in said court. Upon the filing of such petition, the said 
court or judge thereof shall make an order, prescribing the notice 


to be given of the time and place of hearing such petition, which 
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notice shall state the filing of such petition, the object thereof, and 
shall refer by general description to the lands described in the 
petition, and shall be addressed to the parties named in the said 
petition and to all persons interested in said lands, and may be 
served personally or at the last and usual above of such owners 
and parties interested, not less than five davs before such hearing, 
or by publication in some newspaper, to be designated by said 
court or judge, not less than ten days before the date fixed for 
the hearing of such petition.”’ 

SEC. 15. On presenting such petition to the court or judge, 
as aforesaid, with proof of publication of notice as aforesaid, all 
or any of the persons whose estates or interests are to be affected 


by the proceedings, may show cause against granting the prayer 


of the petition. If it shall appear from said petition that any of 


such persons are infants, idiots or persons of unsound mind, the 
court or judge may, upon notice to their guardian or committee, 
if thev have any, and if not, without further notice, appoint a 
guardian ad /item, to act for said minor, idiot or person of un- 
sound mind in said proceeding, and require him to give proper 
security. The court or judge shall hear the partles interested, and 
if no sufficient cause is shown against granting the praver of the 
petition, shall make an order for the appointment of three disin- 
terested and competent freeholders, who reside in the county or 
some adjoining county, where the premises to be appraised are 
situated, commissioners to ascertain and appraise the compensa- 
tion to be made to the owners or persons interested in the real 
estate proposed to be taken in such county, for the purposes of 
the company, and fix the time and place for the first meeting of 
the commissioners. 

Sec. 16. Thecommisstoners shall take and subseribe the oath 
prescribed by the twenty-erghth section of the fourth article of the 
constitution, before entering on the discharge of their duties. A 
majority of them may adjourn the proceedings before them, from 


time to time, in their discretion. They shall cause notice to be 
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same, and said court or judge shall, upon the company’s giving 
security in such additional amount as the court or judge shall 
require, to pay any judgment which shall be recovered against it, 
on appeal, award such writ. If such railroad company be in 
possession or put in possession of such land pending an appeal, 
the owners or parties entitled thereto shall be entitled to 
receive the money paid into court on account of the award 
appealed from, without prejudice to the appeal taken, but if the 
railroad company shall have appealed, such money shall only 
be so withdrawn upon filing a bond in such sum and with 
such surety as shall be approved by the court or judge, to 
repay the amount by which such award shall be abated on 
such appeal with costs. If the said company shall omit for the 
space of sixtv days to pay the amount so awarded into court, 
or to pay into court the amount of any final judgment which 
shall be rendered upon any appeal from such award, the party 
interested in such award or judgment may have execution upon 
said judgment, or for the amount of such award upon motion. 
If any defect of title to, or incumbrance upon any parcel of the 
premises shall be suggested in said petition, or if any party to 
said proceeding or any person not a party, shall petition the 
said court, setting up a claim adverse to the title set out in said 
petition to said premises, and to the money or any part of it to 
he paid as compensation for the property so taken, the court shall 
hear and determine the rights of the parties to said money, and 
for that purpose may order a reference or an issue to be tried by 
a jury. Either party may except to the decisions of the court, 
and appeal to the supreme court, in like manner as in actions. 
Either court may award costs to the prevailing party, and under 


[render] judgment therefor against the other party. 


Sec. 19. When no appeal shall be taken from any award 
within the time provided by law, and the railroad company shall 
have paid the amount thereof intocourt or filed a receipt therefor, 


duly signed by the owner, and acknowledged before an officer 
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authorized to take the acknowledgment of deeds, in the office of 
the clerk of the court, or when after the determination of such an 
appeal, the railroad company shall have paid into court the 
amount of the judgment rendered thereon, or filed a receipt there- 
for as atoresaid, the clerk of said court shall make a minute of 
such payment, or of the filing of such receipt, at the foot of the 
record of the report of such commissioners in the judgment book 
of said court; and thereupon the exclusive use of said premises, 
and every part and parcel thereof, shall vest in said company, its 
successors and assigns forever, without any other or further act, 
deed or conveyance: and said record, or a certified copy thereof 
shall be prima facie evidence of such title in all courts and places. 

Sec. 22. Inany case where a railroad or railway company 
shall not have acquired title to any land upon which they have 
constructed their track or tracks, or if at any time after an 
attempt to acquire title by appraisal of damages or otherwise, it 
shall be found that the title thereby attempted to be acquired is 
defective, the company may proceed anew to acquire or perfect 
such title in the same manner asif no appraisal had been made, 
and at any stage of such new proceedings, the court may author- 
ize the corporation, if in possession, to continue in possession, 
and if not in possession, to take possession, and use such real 
estate during the pendency of such new proceedings; and may 
stay all actions or proceedings against the company on 
account thereof, on such company paying into court a 
sufficient sum or giving security as the court may direct, 
to pay the compensation therefor when finally ascertained: 
and in every such case, the party interested in such real 
estate may institute and conduct the proceedings to a conclusion 
if the company delays or omits to prosecute the same, at the cost 
and expense of the company. But no injunction to restrain the 
operation of the road shall be granted until said compensation 


has been fixed and determined 
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THE KAUKAUNA WATER POWER COMPANY, ET ALS.. 
PLAINTIFFS IN ERROR, 
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THE GREEN BAY AND MISSISSIPPI] CANAL COMPANY, 
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IN ERROR TO THE CIRCUIT COURT OF OUTAGAMIE COUNTY, 
WISCONSIN 


. BRIEF OF DEFENDANT IN ERROR, 


ON MOTION TO DISMISS. 


Supreme Court of the Cited States. 


OCTOBER TERM, 1889. 


No. | 01. 


THE KAUKAUNA WATER POWER COMPANY, 
BRADNER, SMITILT & COMPANY, JAMES C. DE- 
LANEY, CHARLES D. CASSED, DAVID McCART- 
NEY, JAMES H. ELMORE, JOSEPH KLEIN, THE 


MILWAUKEE, LAKE SHORE AND WESTERN 
RAILWAY COMPANY, THE BADGER PAPER COM- 


PANY, ano LBL. AYMAR SANDS, Truster, PLAINTIFFS 
IN ERROR, 
v8. 


THE GREEN BAY AND MISSISSIPPI CANAL COM- 
PANY, Derenpant In Ernor. 


. In Error to Circuit Court of Outagamie County, Wisconsin. 


Now comes The Green Bay and Mississippi Canal Com- 
pany, defendant in error, and moves this honorable Court 
that the writ of error herein be dismissed, fur the reason 
that this Court has no jurisdiction of the same. The ground 
of this motion is that no question such as is specified in the 
statutes of the United States, giving this Court jurisdiction 
to review the decisions of State courts, was drawn in ques- 
tion or was raised or presented on the trial of this cause in 
the State court of Wisconsin. 


Moses Hlvoorer, 
Attorney for Defendant in Error. 


) 


Please take notice that the foregoing motion will be sub- 
mitted to the above-entitled Court for consideration on the 
second Monday (the l4th day) of October, 1589, at the open- 
ing of Court on said day, or as soon thereafter as same can 
be heard and considered. 

AUGUST 25, 158%. 

\IoseEs Hooper, 
Attorney for Defendant in Error. 


To ALFRED L. Carney and Davip 8S. Orpway. 
Attorneys for Plaintijjs in Error. 


(Endorsed :) Supreme Court of the United States. The 
Kaukauna Water Power Co. ct als. vs. The Green Bay and 
Mississippi Canal Co. Notice. Moses Hooper, for def’t in 


errer. 


Received within notice and four copies of the argument 
referred to therein this 29th day of August, A. D. 1889. 
ALrrep L. Carey and 
Davip 8S. Orpway, 
Attorneys for Plaintiffs in Error. 
(indorsed :) Supreme Court U. 5. 1889, October term. 
No. 701. The Kaukauna Water Power Co., pl{f in error, vs. 
and Mississippi Canal Co. Motion to dis- 


The Girecn Bay 
Oflice Supreme Court 


miss, With proof of service of notice. 
U.S. Filed Sep. 2, 1859. James H. MeKenney, clerk. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 
No. 701. 


THE KAUKAUNA WATER POWER COMPANY, ET ALS.. 
PLAINTIFFS IN ERROR, 


VS. 


THE GREEN BAY AND MISSISSIPPI CANAL COMPANY, 
DEPENDANT IN ERROR. 


Ix Exrkor TO The Crrevir Court oF OUTAGAMIE CoUNTY WISCONSIN. 


Brief of Detendant in Error on Motion to Dismiss. 


BRIEF STATEMENT. 


Action was brought in Outagamie County Circuit Court, Wis- 
consin, by Green Bay and Mississippi Canal Company, defendant 
inerror,against the Kaukauna Water Power Company, and others 
claiming under it, plaintiffs in error, to restrain them from draw- 
ing water, for power, from a pond maintained by a dam built for 
purpose of slack-water navigation, which also furnished valuable 2 
hydraulic power. Incidentally, it was also sought to compel the 
Kaukauna Water Power Company to restore and rebuild a part 
of the embankment or wall retaining such pond, which had been 
removed by it. 

The complaint was dismissed in the Circuit Court. On appeal 
to the Supreme Court (court of final resort) of Wisconsin, this 
decision of the Circuit Court was reversed, and the Circuit Court 
was directed to enter judgment restraining the Kaukauna Water 
Power Company, and those claiming under it, from drawing 
water from the pond for hydraulic power, for the reason that the 


water power furnished by the pond and dam was the property of ? 
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the Green Bay and Mississippi Canal Company. But the Circuit 
Court was directed to refuse the incidental relief, on the ground 
that the Kaukana Water Power Company maintained a substi- 


tute for the embankment, in shape of a bulkhead and head-gates. 


The Circuit Court entered judgment as directed. 


WRIT OF ERROR. 


The Kaukauna Water Power Company, and others claiming 
under it, removed the contention into this court by writ of error, re- 


citing that, on trial of said action, there “‘was drawn in question the 


4. validity of a statute of, and an authority exercised under, said 


~d 


state, on the ground of their being repugnant to the Constitution 


’ 


of the United States,and the decision was in favor of their validity.’ 

The plaintiff in error assigns error on eleven gro.inds (Tran- 
script, pp. 101, 102). 

First—That complaint is demurrable. 

Second—That the court erred generally. 

Third—That the decision violated the fourteenth amendment 
to United States Constitution. 

Fourth, Fitth, Seventh, Eighth, Ninth, Tenth—Same as third. 

Sixth and Eleventh—That the court erred in construing the 
statute laws of Wisconsin. 

It shows that the only error assigned which would give this 
court jurisdiction, if the point had been raised and presented in 
the trial court, is the alleged violation of the fourteenth amend- 


ment to United States Constitution. 
SUBSTANCE OF RECORD. 
COMPLAINT. 


The complaint shows that the Fox isa navigable river. That the 
United States, in order to aid in the improvement of the same and 


of the Wisconsin river, granted to Wisconsin certain lands, by act 


approved August 8, 1848, ‘for the purposes contemplated in this 


© 


act and no other.””. (Ch.170, Laws of Congress, 1846.) That on 
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June 29th, 1848, by act approved that day, Wisconsin accepted 
this grant upon the conditions named. 

That by act approved August 8, 1848, Wisconsin provided 
for organization of a Board of Public Works, and undertook this 
improvement. That in such act Wisconsin provided, that ‘‘when- 
ever a water power shall be created by reason of any dam erected, 
or other improvements made on any of said rivers, such water 
power shall belong to the State, subject to the future action of 
the legislature.”” (See Sec. 16, said act, Transcript, p. 2.) 

That the dam maintaining the pond in question 1s one of the 
dams located by the Board of Public Works of Wisconsin, pursu- 
ant to such act, and that the water power furnished thereby 1s 
one of the water powers specified in such act. 

That the value of such water power was necessarily expended 
in making slack water navigation. That the dam was built in 
1855, and had ever since been maintained, unchallenged, by the 
State, and those claiming under it. That the State, and those 
claiming under it, had had adverse possession under claim of 
right of such water power, from the time of the building of the 
dam in 1855, totime Kaukauna Water Power Company attempt- 
ed to break the banks of the pond in 1881. 

That by grant from the State, in consideration of making the 
waters navigable, and by building and maintaining this dam, and 
by statute of limitation, plaintiff acquired title to said water 
power. 

Complaint also sets out part of a deed from Green Bay and 
Mississippi Canal Company to United States, conveying the line 
of canals and locks for use of navigation. The material part 
thereof 1s as follows: 

“es * * Now, therefore, this indenture witnesseth, that in 
consideration of the premises, and fully to comply with the 
requirements of the act of Congress approved July seventh, 


eighteen hundred and seventy, and to accomplish the intents and 


purposes thereof, * * thesaid part of the first part, hath grant- 


ed, bargained, and sold, and by these presents doth grant, bargain, 


~] 
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and sell unto * * the party of the second part, the following 
described property, rights, franchises, etc., situate in the State of 
Wisconsin, and described as follows, to-wit: All and singular its 
property, and rights of property in and to the line of water com- 
munication between the Wisconsin River aforesaid, and the 
mouth of the Fox River, including its locks, dams, canals and 
franchises, saving and excepting therefrom, and reserving to the 
said party of the first part, the following described property, 
rights and portions of franchises which in the opinion of the 
Secretary of War and of Congress are not needed tor public use, 
to-wit: 
 First— 

‘*Second—Also all that part of the franchises of said company, 
viz: The water powers created by the dams, and by the use of 
the surplus water not required for the purpose of navigation, 
with the rights of protection and preservation appurtenant 
thereto. Jon 

Complaint also alleges that plaintiff is the owner of all the 
hydraulic power turnished by the dam, subject only to the rights 
of the United States to draw water from the pond to fill the 
canal for purpose of navigation. 

ANSWER. 

Alleges that no part of the land grant was on the Pox River; 
and that State of Wisconsin, did not on August 8, IN FS, or at 
any time after that, own any iands thereon. The answer denies 
any knowledge or information, whether or not the 16th section 
of act of Wisconsin of 1848, relates to the water power in question. 
[It also demes any knowledge or information whether or not the 
value of this water power was necessarily expended in furnishing 
slack-water navigation. 

It demed plaintiff's ownership of all of the hydraulic power 
furnished by the pond, but alleges in that behalf, that the defend. 


ant is the owner of one-half thereof. 


It demed the allegations of complaint relative to possession 
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by State, and the claims under it, under claim of exclusive right 
to water power. 

Answer further alleges title, in Kaukauna Water Power Com- 
pany, to the dam landing and land above and below it, on south 
side of river where its canal is. That prior’ to August, 1830, 
same were owned in fee by United States, and that same were 
purchased of the United States on or about September 1, 1855, 
by the parties through whom the Kaukauna Water Power Com- 
pany derives title. Answer also set out in full deed from Green 
Bay and Mississippi Canal Company to United States. (Tran- 


script, pp. 23 to 27.) 
The answer further says: 


‘And these defendants deny that either the plaimtiff, the Fox 
and Wisconsin Improvement Company, or the State of Wis- 
consin, ever had or owned any water, right to water, or 
water power, (except for purpose of navigation), upon or along 
said Fox river, except as riparian owners. And these defendants 
upon information and belief, state that the State of Wisconsin 
never had authority, under its constitution, to acquire by pur- 
chase, condemnation or otherwise, or to accept or receive title to 
any land or water or water power, along or upon said Fox river, 
except for the purpose of navigation, and that it never had any 
right, power or authority totake or condemn private property for 
the purpose of milling, or manufacturing of any kind, or for the 
purpose of transfer, or sale, or lease thereof‘to others, for any 
purpose other than navigation.” (Transcript, p. 22.) 

BILL OF EXCEPTIONS 

It appeared that the title to lands on south side of river, from 
a point above to a poimt below the dam landing, came from 
United States to defendant substantially as alleged, and that the 
patents from the United States did not subject them to any ease- 


ment in aid of the improvement of the river. Plaintiffs in error 


13 


also proved the time and manner of building new dam Also time 1° 
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and manner of building original dam. Their proofs all appear in 
transcript pp., 73 to 80. No objection was made to any proof 
of defendant in error which in any way suggests any federal 
question. Many objections were made to evidence on grounds 
of immaterality, incompetency and irrelvancy, which were over- 
ruled, regardless of their merits. Our trial judges admit all 
evidence, with slight exceptions, without reference to their own 
opinions, that the Supreme Court may not reverse on account 
of exclusion of evidence. 


7 FINDINGS PROPOSED. 
16 


Plaintiffs in error prososed, and requested the Judge to 


make, twenty findings. (Transcript pp. 37 to +o. 

They also requested the judge to adopt the following con- 
clusions : 

“T find as a conclusion of law, upon the tacts, that the plain- 
tiff is not entitled to any relief herein, and judgment is therefore 
ordered, dismissing the plaintiff’s complaint upon the merits 
with costs.”’ ( Transcript, p. 42.) 

Defendant in error also proposed findings. (Transcript, pp 
31, 36. 

Instead of adopting the findings proposed by plaintiffs 1n 

_ error, or those proposed by defendant in error, the judge himself 
‘ drew such findings as he approved. (Transcript pp. 45, 48.) 
Plaintiff in error filed no exceptions thereto, nor any exceptions 
on account of his tailure to make further or other findings, and 


judgment was entered thereon 


ARGUMENT 
I 
NO FEDERAL QUESTION “RAISED” AND “PRESENTED.” 
(a) Anexamination of the Answer and Bill of Exceptions 
will show no reterence toany federal question, though the statu- 
. tory provision which the plaintiffs invoked, is’set out in the com- 


1: 
plaint in tull 
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(b) Sec. 2863 R.S. Wis., 1878, provides, that “upon a trial 
of a question of fact by the Court, its decision shall be given in 
writing, and filed with the clerk within twenty days after the 
court at which the trial took place. Judgment upon the decision 
shall be entered accordingly, as of the term at which the case 
was tried, and the judge shall state in his decision separately : 

1. The facts found by him; and 

2. His conclusion of law thereon.” 


Counsel for each party is entitled to, and in important cases 


ordinarily does, draw and submit to the judges, a statement of 19 


such facts and conclusions of law as he thinks the judge should 
find. Then, if the judge declines to find as requested, his duty 1s 
to file exceptions to the refusal. He is thus able to review on 
appeal or writ of error, the decision of the judge upon the ques- 


tions thus presented for his decision (' ). 


This statement of the facts, and the conclusions of law, upon 
which the court rests its judgment, with the exceptions to the 
conclusions found and not found, takes same place in the record 


as the verdict of a jury and the instructions given and retused. 


The instructions asked by either party show the position of 


that party upon the law. So the request of the party for find- 
ings and conclusions shows his position, and the points he relies 


on in an equity case under the code (* ). 


Note 1—Waite’s Pr., Vol. 3, pp. 328-9 (ed. of 1874.) 
Tomlinson vs. Mayer, +4 N. Y., 601, 607 
Ashley vs. Marshall, 29 N. Y., 494, 501. 
Mayers vs. Amidon, 45 N. Y., 169. 
Van Slyke vs. Hyatt, 46 N. Y., 259, 265. 
Lefler vs. Field, 47 N. Y., 407. 


Note 2—Mead vs. Supervisors, 41 Wis., 205, 208. 


Wrigglesworthy vs. Wrigglesworthy, 45 Wis., 255, 257. 


Barry vs. Schmidt, 57 Wis., 172, 176. 
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In Barry vs. Schmidt (p. 176), Judge Orton says: ‘But the, 
finding is silent as to any such issue of fact, and there was no 
request on the part of thedefendant that the court should find on 
such issue, and there was no objection made or exception taken 
at the time, to the failure or ommission so to find, and therefore 
such deficiency of the findings was waived.”’ 

In Wrigglesworthy vs. Same, Judge Taylor said, (p. 257): 
“If the defendant desired that there should have been any particu- 
lar finding of fact, he should have called the attention of the 
court to the matter of fact upon which he desired a separate 

22 finding, and when the Court found upon the facts so pointed 
out, should have taken an exception if the finding was not 
satisfactory.”’ 

The same reasoning applies to conclusions of law Plaintiffs 
in error asked only one conclusion of law to-wit, “that the plain- 


tiff is not entitled to any relief herein.”” (Transcript, p. +2.) 

In this case, counsel for each party made and filed a draft of 
the findings and conclusions, which he thought the judge should 
make and sign. In them he embodied the points on which he 
then, at the conclusion of the trial, rested his case. The draft of 
the findings and conclusions of the plaintiff in error, his final act 
before judgment, is part of the record. 

93 Section 709 of United States Statutes, gives this court juris- 
diction to review the judgment of a State Court of last resort. 
First, ‘Where is drawn in question the validity of atreatvy * * 
Second, “‘where is drawn in question the validity of a statute 
of * * any State, on the ground of their being repugnant to 
the Constitution * * oftheUnitedStates. * * Third, “when 
any title, right, privilege, or immunity is claimed under the Con- 


of * * the United States." * * * 


* * 


stitution 

It appears to us that plaintiffs in error, seek by assignment 

of error to bring this case within the jurisdiction of this court 
upon the second and third clauses of Section 709. Under the 
o4 second, by errors third, eighth, ninth, and tenth; and under the 


third, by errors fourth, fifth, and seventh. 
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The jurisdiction of this court does nor attach under the 
second clause, which alone is recited in the writ of error, (Tran- 
script, p. 105), because the record bears no sign that anv federal 
question was “raised and presented” to the State court. The 
question must have been “raised and presented” in the trial 
court of the State in order to give this court jurisdiction under 
this second clause (* }. 

“Drawn in question,”” as used in this statute means, not 
“might have been raised,” but “actually raised and presented and 
necessarily decided.”’ 

In Murdock vs. Hopkins this statute was fully considered and 
interpreted. On page 635, 6, Justice Miller states this rule as 
the conclusion of the court. ‘“Wehold * * that it is essential 
to the jurisdiction of this court over the judgment of a State 
Court, that it shall appear that one of the questions mentioned 
inthe act must have been raised, and presented to the State 
Court.”’ 

In Parmalee vs. Lawrence, Justice Nelson says (p. 38,9); “The 
conflict of the state law with the Constitution of the United 
States * * must appear in the pleadings of the suit, or from 
the evidence in the course of the trial, in the instructions asked 
for, or upon the exceptions taken to the ruling of the court.” 


Neither does the jurisdiction attach under the third clause 


Note 3—Murdock vs. Hopkins, 20 Wall 590, 635, 6 
Parmalee vs. Lawrence, 11 Wall 36, 38, 9. 
Stevens vs. Franklin Co., 14 Wall 15, 19, 20, 1, 2. 
Farney vs. Towle, 1 Black. 350. 
Limmerman vs. Nebraska, 116 U.S. 5-4. 
Messenger vs. Mason, 10 Wall 507 
Santa Cruz Co. vs. Santa Cruz R. R., 111 U.S,, 361, 2. 
Broom Co. ys. Broom Co., 110 U.S. 57, 8, 9, 
Walker vs. Sauvient, 92 U.S. 90, 93. 
Choetan vs. Gibson, 111 U.S. 200-1. 


‘>= 
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of section 709, because no “title, right, or privilege or immunity, 
is “specially set up or claimed” (* }. 

So far we have reviewed the record in that court—Complaint, 
Answer, Exceptions and Request for Findings—and we find no 
evidence of the raising or presentation of any federal question. 

It cannot be said that it is not the province ot a pleading to 
raise constitutional questions. The complaint sets forth the only 
legislation of the State which 1s involved. (Transcript, p. 2.) 
The answer invokes the Constitution of Wisconsin, but not of the 
United States. (| Transcript, pp. 15, 16 and 22.) 

The Supreme Court of Wisconsin acted in this case simply as 
acourt of review. Thereore the plaintilfs in error could not give 
this court jurisdiction by raising or presenting a federal ques- 
tion in that court 

The only record that court has made in this case 1s 1ts opin- 
ion. It could not by its opinion give the court jurisdiction. This 


court will not look into the opinion to find support for its jurts- 


(ee ee 


NOTE 4—Spies vs. []ls.. 123 U2 S., 131, 181. 
Baldwin vs. Kansas, 120 U.S., 52, 56-7. 
Chappell vs. Bradshaw, 128 U.S., 132-3-4. 
R’y Co. vs. Guthard, 114 U §., 133-137. 
29 santa Cruz Co. vs. Santa Cruz R. R.Co.,111U.S8., 361. 


Brown vs. Colorado, 106 U.S... 95-97. 


= 


Clark vs. Pa., 128 U. S.. 395-7. 


NOTE o—Spies va. fee.., tao UU. &.. 131. PR. Tee. 
Jaldwin vs. Kansas, 120 U.S... 52, 57. 
Brooks vs. Mo., 124 0°.S., 394-5. 
Stevens vs. Franklin Co., 14 Wall, 15, 19, 22. 
Parmalee vs. Lawrence, 11 Wall., 86-S-9. 


Ins. Co. vs. Treasurer, 11 Wall... 208 
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diction (°). Butat the court does look into the opimon, it wall 
not find any tederal question presented by it. The eration does 
not hint at any federal question. 

And turther, if the counsel tor plaimtitts m error will submit 
to this court all the tive briets tiled on its behalt m the Supreme 
Court of Wisconsin, there will not be found in any one of them a 
hint that they rely upon any provision of the Constitution of the 
United States. 

It does not seem to have oceurred to the counsel tor plaimtitts 
in error that any federal question could be ratsed m the case, until a+ 
they read the opinion of Judge Lyon herein. Evidently, they then 


looked around tor the federal question. 


No FEDERAL QUESTION INVOLVED 


Does the record show that the judgment sustains any statute 
of, or authority exercised under, the stite, as agaist any provis 
ion of the Constitution of the United States, that might have been 
imvoked in behalf of plaimtifl in error ? 

True, the court did hold tht the Wwiiter power 11) question 
was one of those referred to in Section 16, of aet approved Aug: 
ust 8, IS48, Laws of Wisconsin, [t also held that the owner of 
the south shore having permitted the State to enter on his land oo 
and build the dam in question, in 1855, ander the statute of Wis 
consin of 1848; and having permitted the State and its grantees 
to keep the dam on this land, and repair and meaimtam the same 
for Over twenty Vears , ancl having } riya ted the I nited States 
to rebuild the same a little lower down stream in IS76; all with- 


out objection; and the United States having made ample provis 


Notre 6—Parmalee vs. Lawrence, 11 Wall. 36-7-8-9 
Ins. Co. vs. Treasurer, 11 Wall., 20 
2 & we. B. B.. 2) Wen... 2. 2h 20 
Moore vs. Mississippi, 14 Wall, 626, 659 


Ohio vs. Oregon, 11601, S.. 540, 550 
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ion by law for the assessment of all damages tor taking property 
tor this improvement,—the riparian owners could not now, in 


ISSO, assert title to the hydraulic power furnished by the dam. 


The court did not determine upon the validity of the State 
law; or upon any right asserted under it. It determined that the 
riparian owner, having acquiesed in the action of the State and 
its grantees under same, for twenty-five vears, and having per- 
mitted the State and its grantees, and the United States, to act 
under the statute, and build and maintain dams under it, could 

,, not now retake, in its vastly improved condition, the property 
taken under authority of statute:—thatitcould not takeits prop- 
erty, and the trust property of the State, intermixed with it, by 
the tacit consent of the riparian owner, especially, while there was 
a valid legal provision tor assessment and payment of damages. 
True, Judge Lyon, inexpressing the opinion of the court, said: 
‘he writer ventures to express the opimon that there are 
tederal questions involved in it, which will support an appeal to 
the Supreme Court of the United States, and the desire that 
such appeal may be taken, to the end that the relative mghts 
ot the plaintitf and other claimants to the water power created 
by the improvement of the Fox River. now owned by the United 
$9 States, may be tinally determined by that tridunal.”’ 

This language indicates that in the opinion of Judge Lyon, 
“there are federal questions tnvolved,”’ but not that any federal 
questions were “drawn tn question” as provided by the statute, 
or “raised and presented,”’ as held necessary in Murdock vs. Mem- 
phis. [fany such questions had been “drawn in question,” or 
“raised and presented,” Judge Lyon would no doubt have recited 


them, as he wished ho have the decision reviewed by this court 
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In fact, Judge Lyon's opinion on the motion tor rehearing 
indicates that the construction of the deed, Green Bay and Missis- 
sippt Canal Co. to the United States, was the federal question 
he had in mind. That tederal question is entirely climinated from 
the case by the moditheation of the opinion on motion for 
rehearing. 

No advantage can be taken of any expressions in any of pro- 
ceedings of plaintitls inerror, if any such are to be found, as speak 


generally of constitutionality. In such cases, if any there are, 


reference is made to the State Constitution. That was brought 
. . . ‘~~ 
in question on the oral argument, as well as invoked by the 


answer. 
The tiitth amendment to the United States Constitution, re- 
stricts the power of the United States, and not that of the 


States. | 
IT. 
FOURTEENTH AMENDMENT 
No reference can be made to the fourteenth amendment to 
Constitution of United States. The State legislation construed 
by the Supreme Court of Wisconsin, was enacted in 1S48. The 
fourteenth amendment was adopted in 1868 
If it is contended that the property was taken by the decision, 
then plainly it was taken by “due process of law’ (>). If it is 3S 
NoTE 7—Barron ys. Baltimore, 7 Pet., 243, 247 
Holmes vs. Jennison, 14 Pet., 540, S87 
Withers vs. Buckley, 20 How.’ S4, 88, 89 
Twitchell vs. Com'Ith, 7 Wall., 21, 5, 6 
Davidson vs. New Orleans, 96 U.S. 97, 101 
Munn vs. Hhnots, 04 U.S., 115, 124 


Slaughter Hlouse Cases 16 Wall, 36, 77, so 
NoTE S—Kennard vs. Morgan, 92 U.S., 480 
Hagar vs, Reclamation Dist., 111 U.S., 701 
Davidson vs. New Orleans; 96 US), 07 Oey 
Walker vs. Sauvinet, 92 US. 0-908 
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contended that it was taken by the act of 1848, then it was taken 
by legislation over which this court has no supervision. 

Federal constitutional limitations on State power have no 
retroactive effect (°). No law has a retroactive effect unless the 
intention that it shall have is clearly expressed ('°). This rule 
applies to construction of constitutional law as well as statu- 


tory law (''). 


NoTE 9—Owings vs Speed, 5 Wheat., 420. 
Approved in Scott vs. Jones, 5 How., 343, 377; also by 
Sedgwick, State and Const. law, P. 618. 
Cooper vs. Telfair, 4 Dall 14, 19. 
Sedgwick, State, and Const. Law, 160, 161. 


NoTE 10—Amsbury vs Hinds, 48 N. Y., 57, 60 
Price vs. Mott, 52 Pa. St., 315, 316. 
Abington vs. Doxbury, 105 Mass., 287, 292. 
State vs. Roosa, 11 Ohio St., 16. 
Torry vs. Corless, 33 Me., 333, 336. 
Nillair vs. Balto., 45 Md., 546, 555. 
Finney vs. Ackerman, 21 Wis., 268, 270 
City vs. Hill, 39 N. J. L., 555, 558 
Collins vs. Rv., 9 Heisk., 841, 847. 


NoTE 11—Indiana Co. vs. Agricul. Soc., 85 Pa. St., 357, 360. 
Lehigh [ron Co., 81 Pa. St., 481-5. 
Douglas vs. Harrisville, 9 W. Va., 162, 165-6. 
Brown vs. The State, 23 Md., 503, 511. 
State vs. Macon Co., 41 Mo., 453, 463 
Slack vs. Railroad, 13 B., Mon., 1, 17 
Cass vs. Ihllon, 2 Ohio St., 607, 611, 612 


State vs. Trustees, 8 Ohio, 394, 308. 9. 
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Whether or not the act of the State is consistent with the 
State Constitution, is the only constitutional question pressed in 
State court by plaintiff in error. That question is not within jur- 
isdiction of this court. (17) 
MOSES HOOPER, 


For Detendant in Error. 


NoTE 12—Jackson vs. Lamphire, 2 Pet., 280. 
Withers vs. Buckley, 20 How., 8+. 
Medbury vs. Ohio, 24 How., 413. 
Porter vs. Foley, 24 How., 415. 
Salmons vs. Graham, 15 Wall., 208. 
Davidson vs. New Orleans, 96 U. S., 97. 
Barbier vs. Conolly, 113 U.S., 27, 30. 

sea 


Baldwin vs. Kansas, 129 U.S., 52, 57. 


Walker vs. Sauvinet, 02 U.S... 90, 93. 
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] STATE OF MINNESOTA, 0: 
Office of Clerk of Supreme Court, ("* 


I, J. D. Jones, clerk of the supreme court of the State of Minne- 
sota, do hereby certify that the attached papers, viz., certificate to 
supreme court, answer of defendant and appellant, findings of faet 
and conclusions of law of district court, memorandum of district 
court, opinion of supreme court of State of Minnesota, minutes of 
argument in supreme court, order for judgment in supreme court, 
judgment of supreme court, notice of appeal to supreme court, with 
proof of service thereon; final jadgment in district court, from which 
appeal is taken; order aflirming judgment of district court, and final 
judgment of supreme court, and the bond on appeal to U.S. Supreme 
Court, are true copies of the originals remaining on file and of record 
in my office, and that I have carefully compared said copies with 
said original files and records, and that the same are true and cor- 
rect transcripts therefrom and thereof and all thereof, and that 

together with the writ of error in said cause and the citation 
2 therein herewith returned and attached they form and are 

returned as an answer and return to said writ of error and in 
obedience to the command therein contained. 

Witness my hand and the seal of said court this 11th day of Sep- 
tember, 1888. 

[Seal of the Supreme Court, State of Minnesota. ] 

J. D. JONES, 
Clerk of Supreme Court, State of Minnesota. 


To the hon. Supreme Court of the United States. 


3 (1.) 


STATE OF MINNESOTA, | 
County of Todd. | 


District Court, Seventh Judicial District. 


In the matter of proceedings to enforce payment of the taxes on real 
estate remaining delinquent on the first Monday in January, 1886, 
for the county of Todd, State of Minnesota. 


To the supreme court of the State of Minnesota : 

The district court having sustained the taxes sought to be enforeed 
in these proceedings against the lands hereinafter deseribed and 
The St. Paul, Minneapolis & Manitoba Railway Company, defend- 
ants herein, having made application for leave to present its objec- 
tions to said taxes to the supreme court— 

And it appearing to said district court that the points raised by 
defendants’ answer are of great public importance and likely to arise 
frequently, therefore the district court makes the following statements 
of facts established bearing upon points raised and its decision in 
the case for the information of the supreme court on the hearing of 
1—182 
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said objections. A list of taxes on real estate delinquent on the first 
Monday of January, 1886, for said county of ‘Todd was duly filed in 
the oflice of the clerk of said district court for said county of Todd, 

in which list the several parcels of land hereinafter men- 
, tioned and described appear, with the taxes levied and assessed 

against the same for the year 1884, to which levy and assess- 
ment the St. Paul, Minneapolis & Manitoba Railway Company ap- 
pears and files its answer and objections, which is as follows : 


(2.) 
STATE OF MINNESOTA, 
County of Todd. 


District Court, Seventh Judicial District. 


In the matter of the proceedings to enforce payment of the taxes on 
real estate remaining delinquent on the first Monday in January, 
1886, for the county of Todd, State of Minnesota. 


The St. Paul, Minneapolis & Manitoba Railway Company, which 
is a corporation for railway purposes duly organized under title 1 
of chapter 34 of the General Statutes and the acts amendatory 
thereof, and especially an act entitled “An act to amend title 1 of 
chapter 34 of the General Statutes relating to corporations,” being 
chapter 30 of the General Laws of 1876, and which is and at all 
times since June, 1879, has been and now is the owner and in pos- 
session of and engaged in operating all the lines of railroad herein- 
after mentioned, for its answer and objection and defense to the 
taxes sought to be enforced against each and every of the parcels of 
Jand which, with the names of the owners thereof, are described and 
stated in the list of delinquent taxes filed and published in the 
above-entitled proceedings as follows: 
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St. Paul, Minneapolis & 
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Respondent further alleges as follows: 

That by purchase thereof at mort: gage foreclosure sales in May 
and June, 1879, this respondent became and still is the owner in fee 
of all that part of the lines of the Minnesota & Pacific Railroad 
Company and the St. Paul & Paeifie Railroad Company and the 
first division of the St. Paul & Pacifie Railroad Company, extend- 
ing from St. Paul, in the county of Ramsey, to St. Vineent, in the 
county of Kittson, In this State, and formerly known as the main 


and branch lines of said Minnesota & Pacific Railroad Company 


Town. 
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and St. Paul & Pacifie Railroad Company, and of all the property, 
rights, franchises, immunities, exemptions, and privileges at any 

time possessed by said companies or either of them, including 
8 the exemption from ordinary taxation hereinafter mentioned 

pertaining to said line of railroad: which said purehase by 
this respondent and its right and title to all said line of railroad, prop- 
erty, rights, franchises, immunities, exemptions, and privileges were 
fully confirmed to this respondent by an act of the legislature of 
this State, approved March 7, ISS1, entitled “An act confirming the 
organization and certain purchases of the St. Paul, Minneapolis & 
Manitoba Railway Company and in relation to the charter, powers, 
franchises, and property of said company.” 

That the said Minnesota & Pacific Railroad Company was ereated 
a corporation by an act of the Legislative Assembly of the Terri- 
tory of Minnesota, approved May 22, 1557, entitled “An act to exe- 
cute the trust created by an act of Congress entitled ‘An act making 
a grantof land to the Territory of Minnesota in alternate sections 
to aid in the construction of certain railroads in said ‘Territory and 
granting publie lands in alternate sections to the State of Alabama 
to aid in the construction of a certain railroad in that State, and 
granting certain lands to railroad companies therein named,” and 
by the same act thesaid company was empowered to construct the lines 
of railroad named therein, of which lines the said main and branch 
lines and the St. Vincent extension line of the St. Paul & Pacifie 
Railroad Company has always been a portion; and by said act of 
May 12, 1857, there was granted to said Minnesota & Pacific Rail- 
road Company all the interest of the Territory and State of Minne- 
sota in the lands granted to said Territory to aid in the construction 

of said lines by the act of Congress mentioned in the title 
4) of said act, which aet of Congress was approved March 3, 
1807. 

That in and by said act of May 22, 1857, it was provided (in the 
eighteenth section thereof) as follows in regard to said Minnesota & 
Pacifie Railroad Company : 

“The said company shall and will, on or before the first day of 
March in each year, pay into the treasury of the Territory or future 
State three per centum of the gross earnings of the said railroad for 
the year ending on the iast day of the preceding December, in leu 
of of all taxes and assessments whatever.” 

And in and by said section it was further provided as follows: 

“And for securing to the Territory or State the payment of the 
aforesaid per centum, it is hereby declared that the State shall have 
alien upon the railroads of the said company and apon all other 
property, estate, and effects of the said company, whether real, per- 
sonal, or mixed; and the lien hereby secured shall take and have 
precedence of all demands, deerees, and Judgments against the said 
company.” 

And in and by said seetion it was further provided as follows: 

“And in consideration of such annual payments the said com- 
pany shall be forever exempt from all assessments and taxes whiat- 
ever by the Territory, or State which shall succeed the Territory, or 
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by any county, city, town, village, or other municipal authority in 
the Territory or State, upon all stock in the said Minnesota & 
Pacifie Railroad Company, whether belonging to said company 

or to individuals, and upon all its franchises or estate, real, 
10 personal, or mixed, held by said company, and said land 

granted by said act of Congress hereby authorized to be 
conveyed to the said Minnesota & Pacific Railroad Company shall 
be exempt from all taxation till sold and conveyed by said com- 
pany.” 

That thereafter all and singular the rights, privileges, franchises, 
lands, property, and interests of said Minnesota & Pacific Railroad 
Company became and were vested In the State of Minnesota, and 
were, by a public law of the State entitled “An act to facilitate the 


construction of the Minnesota & Pacific railroad, and to amend and 


continue the act of incorporation relating thereto,” approved Mareh 
10, 1862, regranted by said State to the said St. Paul & Pacific Rail- 
road Company. 

That in the year 1864, by proceedings duly had pursuant to the 
provisions of a public law of this State entitled “An act to amend 
the charter of the St. Paul & Pacific Railroad Company,” approved 
February 6, 1864, the said First division of the St. Paul & Pacifie 
Railroad Company was duly organized as a corporation, and became 
the owner of the said main and branch lines and of all the property, 
rights, franchises, immunities, and exemptions of said Minnesota & 
Pacific Railroad Company and said St. Paul & Pacifie Railroad 
Company in any way relating to said lines; which said organization 
of said First division of the St. Paul & Pacifie Railroad “Company 
and its title to said lines of railroads, lands, franchises, immunities, 
and exemptions were duly confirmed in s: aid First division of the St. 
Paul & Pacific Railroad Company by a public law of this State, ap- 
proved February 6, 1866, entitled “An act to legalize and confirm 

the organization, acts, and proceedings of the First division of 
1] the St. Paul & Pacific Railroad Company, and in relation to 
the character and powers of said company.” 

That the said companies and this respondent have at all times 
fully complied with all the provisions of law in respect to returns 
of gross earnings and payment of a tax of three per centum thereon 
in lieu of all other taxes, and in respect to reports of lands sold or 
contracted to be sold and forfeited contracts. 

That the said parcels of land and each of them as to which this 
answer is interposed were purchased by and conveyed to this re- 
spondent long prior to the assessment or levy of any of the taxes 
of this proceeding sought to be enforced, and ever since such con- 
veyance all said lands have been and now are owned in fee by this 
respondent, and that said lands were and each parcel thereof was 
purchased and ever since said purchase have been and now ts held 
and used by this respondent for railway purposes and for the main- 
tenance of its lines of railway, and that the same are necessarily so 
held and used for sueh purposes by this respondent. 

Wherefore this respondent says that said pareels of land are and 
each of them is exempt from the taxes in this proceeding sought to 
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be enforced against the same respectively, and prays judgment that 
said parcels of land and each of them be wholly discharged from 
said taxes. 
R. B. GALUSHA & 
YOUNG & LIGHTNER, 
Attorneys for St. Paul, Minneapolis & Manitoba 
Railway Company, Respondent, St. Paul, Minn. 
S. L. CAMPBELL, Of Counsel. 


12 STATE OF MINNEsoTA, | 
County of Ramsey. | 


Edward Sawyer, being duly sworn, says that he is secretary of 
The St. Paul, Minneapolis & Manitoba Railway Company, the above- 
named respondent, and that the foregoing answer is true of his own 
knowledge, except as to those matters which are therein stated on 
his information and belief, and as to those matters that he believes 


it to be true. 
k. SAWYER. 


Subscribed and sworn to this 15th day of March, A. D. 1886, 
before me— 
HENRY KROGSTAD, 
[SEAT.. | Notary Public, Ramsey Co., Minn. 


The issues raised by the answer in these proceedings came on for 
hearing before the court on the 6th day of June, 1857, at Long 
Prairie, in the county of Todd, and after hearing the evidence and 
the argumeit of counsel, and said court having taken time to con- 
sider the case, the court filed its decision as follows: 


STATE OF MINNESOTA, | 
County of Todd. j 


District Court, Seventh Judicial District. 
(3.) 
In the matter of proceedings to enforce payment of taxes, ete. 


Topp Co. 
Us, 


Tie St. Paut, MINNEAvotis & MAntrona Ratiway. 


The above-entitled action came on for trial in the above- 
13 named court before the Hons. L. W. Collins and L. L. Bax- 
ter, judges thereof, at Long LTrairie, in the above-named 
county of Todd, on the 6th day of June, 1887, E. B. Wood and M. 
I. Clapp, attorney general, appearing as attorneys for ‘Todd county, 
and M. D. Grover for the defendants; and from the testimony in- 
troduced at the trial and the stipulation of the parties as to the 
facts in the action, after argument by counsel for the respective 
parties, we made and filed the following findings of facets and con- 
clusions of law: 
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Findings of Facet. 


[. That the defendant is a corporation duly organized under an 
act entitled “An act to amend title 1 of chapter 34 of the veneral 
statutes of Minnesota relating to corporations, being chapter 30. of 
the General Laws of 1878, and the acts amendatory thereof,” and 
that the said railway company now is and at all times since June, 
1879, has been the owner and in possession ef and engaged in op- 
erating the lines of railroad hereinafter mentioned, 

II. That the said company owns in fee, and did prior to the levy 
and assessment of the taxes covered by this proceeding, the several 
tracts of land and each and all of them set up and described in the 
defendant's answer, and that said lands are no part of the congres- 
sional land grants to the State of Minnesota, but were purchased 
during the year 1852 from private parties by J. J. Will and by him 
deeded to defendant during the year 1882, and have been held and 
owned by the defendant in fee from the date of said purchase. 

IT. That the Minnesota & Pacific Railroad Company was 

14 created a corporation by an act of the Legislative Assembly of 

the Territory of Minnesota, approved May 22, 1857, entitled 

“An act of Congress to execute the trust created by an act of Con- 

gress entitled ‘An act making a grant of land to the Territory of 

Minnesota, in alternate sections, to aid in the construction of certain 

railroads in said Territory, and granting lands in alternate sections 

to the State of Alabama to aid in the construction of a certain rail- 

ryad in said State,’ and granting certain lands to railroad compa- 
nies therein named.” 

IV’. That by said act of May 22, 1857, it was provided (in the 
eighteenth section thereof) as follows in regard to said Minnesota & 
Pacific Railroad Company: “The said company shall and will, on 
or before the Ist day of March in each year, pay into the treas- 
ury of the Territory or future State three per centum of the gross 

arnings of said railroad company for the year ending on the last 
day of ‘the preceding December, in lieu of all taxes and assessments 
whatscever ;” and in and by said section it was further provided as 
follows: “And for sec uring to the Territory or State the payment of 
the aforesaid per centum, it is hereby declared that the State shall 
have a lien upon the r: ailroads of said company and upon all other 
property, estate, and effects of said company, whether real, personal, 
or mixed; and the Hen hereby secured shall take and have preced- 
ence of all demands, decrees, and judgments against said com- 
pany.” That in and by said seetion it was further provided as fol- 
lows: “And in consideration of the said annual payments the said 
company shall " forever exempt from all taxes and assessments 
whatever by the Territory or State which shall succeed 

15 the Territory, or by any county, town, city, village, or other 
municipal organization in the Territory or State; and all 
stocks of the Minnesota & Pacific Railroad Company, whether be- 
longing to said company or individuals, and upon all franchises or 
estate, “real, personal, ¢ or mixed, held by said company, and said 
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lands granted by said act of Congress hereby authorized to be con- 
veyed to the said Minnesota & Pacific Railroad Company shall be 
exempt from all taxation until sold and conveyed by said company.” 
And by said act of May 22, 1857, there was granted tothe said Min- 
nesota & Pacitic Railroad Company all of the interests of the Terri- 
tory and State of Minnesota in the lands granted to said Territory 
to aid in the construction of said lines of railroad by the aet of Con- 
gress mentioned in the title of said act, and which act of Congress 
was approved March 5, 1857. 
V. ‘That hereafter all and singular the rights, privileges, fran- 
chises, lands, property, and interests of said Minnesota & Pacifie 
Railroad Company became and were vested In the State of Minne- 
sota, and were, by a public law of said State of Minnesota entitled 
“An act to faciiltate the construction of the Minnesota & Pacifie 
Railroad Company, and to amend and continue the act of Incorpo- 
ration relating thereto,” approved March 10, 1562, granted by said 
State to the St. Paul & Pacitie Railroad Company. 
Vi. That by purchase thereof at mortgage foreclosure sales in 
May and June, 1879, the defendant became and still is the owner in 
fee of all that part of the lines of railroad of the Minnesota & Pacific 
Railroad Company extending from St. Paul, in the county 
16 of Ramsey, to St. Vincent, in the county of Kittson, in said 
State of Minnesota, and of the land granted to aid in the 
construction of the said St. Vincent extension, in all respeets as al- 
leged in the defendant’s answer in this proceeding, and of all the 
property, rights, franchises, immunities, exemptions, and privileges 
at any time possessed by said companies or cither of them, includ- 
Ing the exemption from ordinary taxation hereinbefore mentioned 
pertaining to said companies’ lines of railroad and granted lands, 
which said purchase by said defendant, and its right and title to all 
of said lines of railroad, property, rights, franchises, immunities, ex- 
emptions, and privileges, were fully confirmed to said defendant in 
all respects as alleged in said answer. 
VII. That the said defendant accepted the provisions of said aet 
relating to taxation, and thereby the same became and ever has 
been obligatory upon the State and the said companies, as alleged 
in said answer; and that thesaid land law and the contract therein 
expressed has never been altered, repealed, or rescinded, but still 
remains in full foree; and that the said companies and the said de- 
fendant have always complied with the provisions thereof on their 
part, as alleged in said answer. 
Vial. That the said lands, as to which said answer is herein in- 
terposed, are the same Jands which are particularly deseribed in 
said answer, and were all purchased by said defendant on account 
of their being valuable timber lands, as alleged in said answer, a nd 
said defendant has proceeded with due diligence to convert the tim- 
ber growing on said land into bridges and tie timber for the use of 
its road as therein alleged. 

17 IX. That the taxes to enforce the payment of which this 
action is brought remain delinquent and unpaid. 
2—152 
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Conclusions of Law. 


I. That the lands described in the answer in this proceeding arg 
not exempt from taxation, but are subject to the taxes levied and 
assessed thereon and are now delinquent and unpaid, and to enforee 
the collection of which this proceeding was brought. 

Il. That the plaintiff is entitled to judgment against the defend- 
ant, as provided by law, for the collection of such taxes and the in- 
terest and penalties thereon, together with, the costs of this proceed- 
ing; and judgment is hereby ordered accordingly. 

Dated August 30, 1887. 

L. W. COLLINS, 
L. L. BAXTER, 
Judyes. 


(-1.) 
Memoranda. 


The defendant claims that under the provisions of its charter all 
of its property of every kind and deseription is exempt from taxation 
except the payment of a certain per centum of its gross earnings, 
which it is in said charter provided shall be received by the State in 
lieu of all other taxation. 

The charter referred to provides that the defendant com- 

18 pany shall pay annually to the State three per centum of its 
gross earnings, and that in consideration of such payment 

it shall be forever exempt from all taxes and assessments upon its 
stocks, upon its lands received from the General Government to aid 
in the construction of its roads, and upon all its franchises or estate, 


real, personal or mixed, held by said company. The language of 


this statute will not bear the construction which the defendant asks 
to have placed upon it, when considered in connection with the 
subject to which it relates. The defendant’s counsel in his argument 
correctly says that in considering a statute or contract the court 
should, for the purpose of construction, place itself in the position of 
the party at the time the contract was made or the statute enacted, 
and to give it a construction in the light of surrounding ecircum- 
stances. 

Under what circumstances was thiss-atute enacted—this coniract 
entered into? The Minnesota & Pacific Railroad Company, under 
the charter of which the defendant claims all of its rights, privileges, 
and exemptions, was in 1857 (at the time of the enactment of the 
statute referred to) the owner of stocks, and prospectively of lands 
granted by the General Government to aid in the construction of its 
roads; and this property, together with its franchises granted by 
the statute, was all the defendant had at the time named; and it 
was In the light of these surrounding circumstances that the legis- 
lature said to the railroad company that in consideration of the 
payment by it of three per centum of its gross earnings the State 
would exempt ii from all other taxation upon its stocks, upon the 


7 


THE COUNTY OF TODD, IN THE STATE OF MINNESOTA, 1] 


land granted by the Government, and upon its franchises and 

estate, real and = personal, held by it. What estate was 
1!) there here referred to and intended by the legislature to be 

exempt ” Was it suel property, real and personal, as the 
company must necessarily possess itself of to enable it to build and 
operate its road, or such as it might see fit to acquire for its con- 
venience simply and for its speculative purposes? The answer to 
that question scems to us plain. The very language of the statute 
shows that only such property as was necessary for the company to 
enable it to build and operate its road was intended to be exempt 
from the operation of the general tax law. I[f the legislature had 
intended what the defendant claims, then certainly it would not 
have specially provided for the exemption from taxation of its 
stocks and the land granted to it as aforesaid; for, if it was intended 
by said statute to exempt all of the property of the company—real, 
personal, and mixed-—from taxation, it would be superfluous to men- 
tion any particular part of it, as was done in this case. The defend- 
ant claims that because the land was purchased by the company for 
the timber thereon fit for ties and railroad purposes that therefore the 
land is exempt from taxation. We are unable to see upon what 
principle this claim is made. The land in question was, when pur- 
chased by the defendant, covered with timber, which made it profit- 
able for the defendant to purchase it. The company could thus get 
timber for railroad purposes cheaper than in any ether Way (there 
Isnoclaim that it could not have been otherwise and elsewhere 
obtained); therefore the land, while in the hands of the defendant, 
should be exempt. This is really the position of the defendant, and 

if it is a correct one, then, so long as the defendant sees fit to 
20 leave such timber or any part thereof standing and growing 

upon said land, it will be exempt from taxation. It seems 
to us, therefore, that said lands are taxable, and that only such 
property, real and personal, as the defendant may aequire for per- 
manent railroad use, and which ts hecessary to enable it to con- 
struct, maintain, and operate its road, is exempt from taxation under 
the provisions of the statute upon which the defendant bases his 
right to exemption in this ease. Any other rule would enable the 
defendant to secure unlimited quantities of timber land in any part 
of the State, however distant from the line of its road, and hold it 
for speculative purposes. The legislature never Intended to give 
the railroad company such great and exclusive privileges, and 
there is nothing in the statute referred to to show any such purpose, 
No property of the defendant is absolut ly exempt from taxation 
except the land acquired from the Government, but the cllect of the 
statute is to tax certain railroad property ina manner different from 
that in which other property in the State is taxed—that is, by re- 
quiring the payment annually of three per cent. of the gross earn- 
ines of the property executed and exempted from taxation ander 
the general laws of the State; and this property is such only as is 
used for necessary railroad purposes-—not property held, as in this 
CUse, for commerce anid speculative Purposes, No veturn of the 
earnings or profits arising from the use or sale of the lands ia ques- 
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tion is made or by law required to be made by the railroad com- 
pany, and such earnings, therefore—unless such Jand is taxable 
under the general laws of the State it remains absolutely 
sees fit to hold it for ties and timber; even a territorial 
legislature should not be charged with any such intentional injus- 
tice to the tax-payers of the State. 
L. L. BANTER. 


L. W. COLLINS. 


Witness my hand this twenty-seventh-day of September, 1887. 
L. W. COLLINS, Judge. 


22 (i.) 
STATE OF MINNESOTA : 
Supreme Court, October Term, A. D. 1887. 


Tue Country or Topp, Respondent, ) 
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is, t 
THe Sr. Paur, Mixnnearonis & Mantropa Ratiway | 
COMPANY, Appellant. 


Syllabus. 


The charter of a railroad corporation provided for the payment 
to the State of a stated percentage of its gross earnings in lieu of 
all taxes and assessments, and that in consideration of such pay- 
ment the company should be forever exempt from all assessments 
and taxes whatever upon its stock, franchises, or estate, real, per- 
sonal, or mixed. 

Held, That such exemption was not applicable to large tracts of 
timber land purchased by the corporation from which to take 
timber to be converted into ties and lumber for the use of the cor- 
poration. 
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Tue Sr. Pact, Minneavonrts & Masrrona Rattway 
Company, Appellant. 


Tie Country or Topp, Respondent, 
| 
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Opinion. 


This railway corporation in 1882 purchased 35,000 aeres of laud 
in ‘Todd county, which, excepting an inconsiderable portion, was 
timbered land. The question to be determined is as to whether 
these lands are exempt from ordinary taxation. 

The lands were purchased on aecount of their being valuable 
timber lands. Sinee 1885 the corporation has been engaged in cut- 
ting the timber and converting it into boards, planks, ties, and lum- 
ber of all kinds. The greater part of this has been used in con- 
structing and repairing the railroad of this corporation in’ this 
State; the remainder (about one-third) has been used for a like 
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purpose upon that part of the road which is in the Territory of 
Dakota. In some places, where the timber las been cut, grass has 
grown up, a small quantity of which has been sold. Upon a part 
of one tract a town site had been platted before this land was pur- 
chased by the corporation, and a part of the lots are now owned 
by it. ’ 

This corporation became the owner of a part of the line of the 
Minnesota and Pacifie Railroad Company, and as to its line of road 
succeeded to the rights, franchises, and immunities of that company, 
including itsexemption from ordinary taxation. As to this no ques- 
tion is raised, nor that the charter of the Minnesota and Pacifie 
Company is to be referred to as defining the exemption to which 
the St. Paul, Minneapolis and Manitoba Company is entitled, 

By section 1 of this charter (ch. 1, L. 1857, extra session) 
24 corporate powers were granted including the right to acquire, 
by purchase or otherwise, and to hold, convey, sell,and lease 
property and estate, either real or personal « or mixed. Section 2 
empowered the corpor ition to locate, construct, and operate a n “atl- 
road. Section 3 authorized the appropris tion, by virtue of the 
right of eminent domain, of a belt of land not exceeding two hun- 
dred feet in width throughout the entire length of the road and to 
take property even beyond that limit for certain necessary purposes. 
Section 16 regranted to the corporation the lands granted to the ‘Ter- 
ritory by aet of Congress. Section 18 provided for the annual pay- 
ment to the State of three per cent. of the Cross carnings of the rail- 
road “in lieu of all taxes and assessments whatever, and that “in 
consideration of such annual payments the said COM pany shi; ll he 
forever exe mMipt from all assessments and taxes whatever “ 
upon all stock in the said Minnesota and Pacific Railroad Com- 
pany, Whether belonging tosaid company orto Individuals, and upon 
all its franchises or estate, real, personal, or mixed, held) by said 
company, and said land granted by said act of Congress ' 
shall be exempt from all taxation till sold and CONVEY 7 by sad 
company.” Section 20 declared that the ¢ COPAY should be‘ « Capr- 
ble in law of taking and holding any lands granted by the Govern- 
ment of the United States or of this Territ ory or of the lture State 
or by other parties which shall be conveyed to it by this act or by 
deed, vif, or purchase or by Operal lon of law, ana mav mortyaye, 
pledge, sell, and convey the same. 

It is a familiar rule, declared and applied in almost all of the 
‘ases Involving questions like that under consideration, that “ stat- 
utes smposing restrictions upon the taxing power of a State, ox- 

cept so far as they tend to secure uniformity and equality 
25 of assessment, are to be strictly construed.” ‘This is the lan- 

cuage of the Supreme Court of the United States In Dank v, 
‘Tennessee, hereafter referred to (104 U.S. 495). 

In County of Ramsey es. Chicago, Milwaukee & St. Paul ly Co., 
Oo Minn., ODé we had occasion to coustruc a similar statute A 
statutory exemption of “ the railroad, its ap meee hances and append. 
ages, and all other property, estate, and cileets of said corporation 
lield or used for, in, or about the construction, eqgulpment, renewal, 
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repairing, maintaining, or operating its railroad, including the lands 
eranted to said company to aid in the construction of said railroad, 
as also the stock and capital of said company,” was considered ap- 
plicable only to such lands (apart from the land grant) as were held 
and appropriated to the proper purposes of the corporation in ifs 
business of constructing and operating a railroad. It has been con- 
sidered that the purpose of such statutes has been not to exempt 
property from taxation, but to provide a substituted method of 
securing to the State its preper revenue from the taxable property of 
these corporations. City of St. Paul vs. St. Paul & Sioux City I. 
Co., 28 Minn., 469; County of Hennepin es. St. Paul, Minneapolis & 
Manitoba R’y Co., 55 Minn., 554, 585; Ramsey County vs. Chicago, 
M. & St. P. l’y ('o., supra., and the exemption of taxable property 
from direct taxation is based upon the assumption that such prop- 
erly will be held and used for the Purposes for which the corpora. 
tion was created, and through such use yield to the corporation an 
income and tothe State a percentage of thesame in leu of direct taxa- 
tion. We think that the decision in the case last cited and the rea- 
soning upon which itis based are applicable here to exclude the land 
in question from theoperation of the exemption clause above recited. 

The language of the statute, it is true, is sufliciently compre- 
26 hensive to include all property, for whatever purpose it may 

have been acquired and held, but that it is to be read and 
construed in view of the purposes for which the corporation was 
created. This was the construction and operating of a railroad, and 
the whole act relates to this purpose. As to the land grant which 
was conferred upon the corporation to aid in the construction of the 
road, its privileges were peculiar. It was not expected that the 
great body of such lands would be occupied or used directly for rail- 
road construction or railroad business, and the purposes for which 
the grant was made contemplated that the same might be held and 
disposed of for speculation and gain, and as to such land the ex- 
emption was specially and particularly declared. But apart from 
the spechal purposes for which this erant of lands was nade and the 
special provisions relating to it there is nothing in the charter ex- 
tending the pele ral SCONC of the POWers of this company bevond the 
bounds which ordinarily limit the power and privileges of railroad 
corporations. Although it might be for the protit and benefit of 
the company to purchase land merely lor speculation or to cheage 
In manufacturing for profit or in banking, it was not empowered to 
engage In such enterprises, and if it were to acquire and use land for 
such purposes such property would not be employed in the manner 
contemplated by the statute in question and would not come within 
the exemption there declared, 

No very precise rule can be laid down by which it can be deter- 
mined in all eases whether land acquired for railroad PuUPpOses Is 
or is not within such an exemption. The mere fact that it was ac- 
quired and used for purposes connected with the read would not 
necessarily determine its exemption. Many branches of industry 
might be made serviceable in connection with the operations of a 
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railroad and property to be devoted to various uses which 
27 could aardly be supposed to have been contemplated when 

the corporation was created as being within the scope of its 
powers. Such might be the case with respect to the purchase and 
working of iron mines, forges, and rolling mills; the erecting of 
residences for the use of its officers and employees under ordinary 
circumstanees; the building up of towns along the route to affect 
the location of centers of population and business, and thus to pro- 
mote the business and the interests of the company. Even though 
the State were not to interfere with a corporation engaged in such 
enterprises, the property thus invested and used would not be within 
the purpose or the scope of this statutory exemption. Neither, on 
the other hand, should the operations of the cor porallon be limited 
to those things whieh, in the strictest sense of the word, are nee- 
essary for the bare construction and operation of a railroad. In 
the absence of peculiar language controlling the effect of a charter 
such corporation is impliedly authorized to prosecute its business in 
the usual and ordinary way in which such common enterprises are 
carried on. They may do that which is reasonably hecessary for 
the accomplishment of the authorized undertaking, but it Is not con- 
templated that extraordinary and unusual bowers shall be exercised. 

The purchase of the lands in question could not, we think, be 
decmed, n any proper setise of the word, necessary for the prose- 
cution of this enterprise, hor was it such an ordinary appropriation 
of property to the PUPposes of the railroad as to come within the 
reason and SCOpe of the exemption, Such a purchase and use Is no 
more within the contemplated means of accomplishing the purposes 
of the incorporation and no more properly incident thereto than 
would be the purchase of an iron mine and the erection and 

operation of Works hor converting tlie ore inio Iron, rails, an | 
28 machinery. If there is any limit to the exemption—and as 

to this there can be no question under the authorities—this 
property was unquestionably, in our opinion, beyond the scope of 
the exemption, It may be stated asa general por position that such 
real estute of a corporation as is not itself devoted to use for railroad 
purposes Is not within such « NCH puion, even though the product ol 
the road he sO) used, Whether any rr 2 prbeapne rtyv which the COPPO- 
ration could not acquire by condemnation under the law of eminent 
domain (and it could not have so aequired this land) would be 
exempt from ordinary taxation we need not decide. 

In addition to authorities cited In County of Ramsey vs, C., M. & 
St. | Rey ('o., supra, We reier TO sone others Pullle to sustain thie 
view we have taken of this case. 

In the matter of Swigert, 119 Ttl., S5, the “Upreme court of that 
State lately considered the question of the taxability for other than 
State Purposes of a eran ( if Vator byrailt Upon thie latids of id railroad 
corporation and owned by it, but leased to other parties. The ele- 
vator facilitated the operations of the railroad in the shipment of 
grain. The charter of the company excmpted from taxation cer- 
tain granted lands, and also fora period of six vears the “ stock, prop- 
Cry, and effects of the company,” and thereafter “ the stock, prop 
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erty, and assets” belonging to the company were to be taxed, to a 
limited extent, for State purposes. The corporation was “ exempted 
from all taxation of every kind except as herein provided for.” , It 
was considered that although the language of the statute was stifli- 
cient to include the property In ques stion within the exemption, yet 
that it was not the purpose of the legislature to exempt such prop- 
erty so held, it being not necessary for the construction and opera- 
tion of the road. 

29 See als- II]. Cent. R. R. Co. v. Irvin, 72 Tl. 452. 

In Bank v. Tennessee, 104 U.S', 493, a banking corpora- 
tion was empowered to purchase and hold a lot of ground for the 
use of the institution as a place of ‘wor woul and at ple: sure sell and 
exchange the same,and may hold such real or personal property 
and estate as may be conveyed to it to secure debts due the insti- 
tution, and may sell and convey the same. The charter further 
declared that the institution should “ pay to the State an annual 
tax of one-half of one per cent. on each share of capital stock, 
Which shall be in lieu of all other taxes.” The bank purchased 
with a portion of its capital stock a lot with a building upon it, a 
part of which building the bank occupied, and it le: ised the re- 
mainder. Assecurity for certain loans from the bank atrust deed 
of certain other lands had been made in its favor. ‘To enforce the 
security these lands had been sold under the deed, the bank pur- 
chasing and afterwards holding the same for sale. It was held 
that these lands and that part of the bank building not occupied 
by it were not exempt from taxation. The court declares the rule 
of strict construction to which we have before referred, and say: “ It 
is to be presumed that the exemption from other than the desig- 
nated tax was in consideration that the capital would be employ od 
for its legitimate purposes. * * * In our judgment, the lim- 
ited exemption cannot be extended to property used beyond the 
actual wants of the corporation in carrying out the purposes of its 
cn sonnel The court cife, with approval, among other cases, State 

.Commiissioners of Mansfield, 25 N.J. L., 510, in which, undera 
sheath authorizing generally a railroad company to purchase and 
hold real estate, it was held that lands acquired by the company 
and occupied by dwelling-houses which it let to its employees was 

not exempt. In the latter case of State vs. Ilancock, 35 N. 
30) J. 1, 557, the sharp contrast which is made prominent in 

the opinion in State vs. Mansfield as a test of taxability, be- 
tween what is strictly necessary and what is convenient for the 
purposes of the corporation, is disapproved ; but the decision in the 
latter case isnot opposed to our view of the law. 

See, further, Vermont Central R. R. Co. v. Burlington, 28 Vt., 
195; Inhabitants of Worcester vs. Western R. R. Co., 4 Met., 564; 
Mil. & St. Paul LR’y Co. vs. City of Milwaukee, 34 Wis., 27 


Order aflirmed. 
DICKINSON, ./. 


Judge Collins, having tried the case below, did not participate 
In this decision. 


a — a 
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| (6.) 
STATE OF MINNESOTA : 
Supreme Court, General October Term, A. D. 1887. 


Monpbay Mornina, 9.50 o’crock, Dee. 19th, A.D. 1887. 
Court convened pursuant to adjournment; all the justices being 
present. 


Topp County, Respondent, 
vs, No. 177. 51539. 
The St. P., M. & M. R’y Company, Appellant. ( 


This cause came on to be heard this day upon the return to the 
appeal herein. 

Thereupon the same was argued by counsel for the respective 
parties, submitted to the court for decision, and taken under advise- 
ment. 

A true record. 

Attest : J. D. JONES, Clerk. 


The foregoing is a full and true copy of the minutes of argument 
in the above-entitled cause. 
Attest: J. D. JONES, Clerk. 


o2 { Endorsed :] 5159. State of Minnesota, supreme court. 
Copy of minutes of argument. Filed Feb. 20, A. D. 1888. 
J. D. Jones, clerk. 


Oo (7.) 
STATE OF MINNESOTA: 
Supreme Court, October Term, A. D. 1887. 


Topp County, Respondent, No. 177. Appeal from Dis- 

Us. | = triet Court, Seventh Judi- 

Tne Sr. Paut, Minnearouts & Manti-{ cial District, County of 
TropA Rarway Company, Appellant. J ‘Todd. 


This cause having been duly argued and submitted at the general 
October term of this court, A. D. 1887, upon the return to the appeal 
herein, now, after full and mature deliberation had thereon, it is 
here and hereby ordered that the order of the court below herein 
appealed from be, and the same hereby is, in all things affirmed, 
and that the respondent above named have judgment accordingly. 

Entered February 20, A. D. 1558. 

By the court. 

Attest: J. D. JONES, Clerk. 


[ hereby certify that the foregoing is a full and true copy of the 
original order for judgment entered in the above-entitled cause. 
Attest: J. D. JONES, Clerk. 
> 152 


7 es 27 
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od | Endorsed :] No. 5189. State of Minnesota, supreme court. 
Copy of order for judgment. Filed Feb. 20, A. D. 1858. J. 
D. Jones, clerk. Entered on page 6, “ G.” , 


oo (S.) 
STATE OF MINNESOTA: 
Supreme Court, October Term, A. D. 1887. 


In the matter of proceedings to enforce payment of the taxes on 
real estate remaining delinquent on the first Monday in January, 
1886, for the county of Todd, State of Minnesota. 


Topp County, Respondent, ) 

“er t Oo. 177 

TneSr. Paun, MInnearouis & Mantropa RatLway Come { ~ 
PANY, Appellant. J 


Pursuant to an order of court duly made and entered in this 
cause on the 20th day of February, A. D. 1888, it is here and here- 
by determined and adjudged that the order of the court below 
herein appealed from, to wit, of the district court of the seventh 
judicial district, sitting within and for the county of Todd, be, and 
the same hereby is, in all things affirmed. 

Dated and signed this 20th day of February, 1888. 

By the court. 


Attest: . J. D. JONES, Clerk. 
36 | Endorsed :] 5159. State of Minnesota, supreme court. 


Transcript of judgment. Filed Feb’y 20th, A. D. 1888. J. 
D. Jones, clerk. 
STATE OF MINNESOTA, ss 
Supreme Court, wate 


I, J. D. Jones, clerk of said supreme court, do hereby certify that 
the foregoing is a full and true copy of the entry of judgment in the 
~ause therein entitled as appears from the original remaining of 
record in my office, that [ have carefully compared the within copy 
with said original, and that the same is a correct transcript there- 
from. 

Witness my hand and the seal of said supreme court, at the eapi- 
tol, in the city of St. Paul, this 20th day of February, A. D. 1888. 


J. D. JONES, Clerk. 


— 
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Od (2.) 
Sratre OF MINNESOTA, 
County of Todd, 
Topp Counry, in ve. PRockepines ro EXNvorce PAYMENYT oF TAN ES ) 
Delinquent on Real Estate January 4th, 1556, for the County of | 
' 
/ 


SS: 


‘Todd, State of Minnesota, 
Us. 
Tue Sr. Paut, Minneavours & Manrropa Raitway Company. 


To Elisha Wood and Moses Clapp, attorneys in the above-named 
proceedings for the county of Todd, and Jacob Fisher, clerk of 
sald district court. 

Please to take notice that the above-named St. Paul, Minneapolis 
and Manitoba Railway Company appeal to the supreme court of the 
State of Minnesota from the judgment of the said district court 
entered herein and docketed in the office of the clerk of said court 
on the ninth day of March, 1888, in favor of the said Todd county 
for the enforcement of the payment of said taxes and against the 
said St. Paul, Minneapolis and Manitoba Railway Co. and the land 
sought to be taxed in the proceeding for the sum of two thousand 
two hundred and ninety-three 8), dollars. 

Dated this 30th day of March, 18SS. 

S. L. CAMPBELL, 
Attorney for St. Paul, Minneapolis & Manitoba Leailway Co. 


v8 [Endorsed :] District court, county of Todd. In proceed- 
ings to enforce payment of delinquent taxes on the first Mon- 
day in January, 1886, for the county of Todd vs. St. Paul, Minne- 
apolis and Manitoba Railway Co. Notice of appeal. Due service 
of the within notice is hereby admitted at Long Prairic, Minnesota, 
on this third day of April, A. D. 1888. EB. Wood, county attorney 
for Todd county ; Jacob Fisher, clerk of the dist. court. Filed in 
my oflice this 8rd day of April, A. D. 1888. Jacob Fisher, clerk of 
the court. 
39 (10.) 
Answer of St. Paul, Minneapolis and Manitoba Railway Co., being 
same as answer heretofore given and set out In full and marked. 
(2.) 
Except that this answer is signed by W. f:. Smith, as attorney for 
Railway Co.,in place of R. B. Galusha & Young & Lightner. 
10 (11.) 
Judgment of supreme court of February, 20th, 18585, as heretofore 
given and set out marked. 
(5.) 


41 & 42 [ Endorsed :] State of Minnesota, supreme court. Todd 
County, respondent, vs. The St. P., M.& M. R’y Co., appel- 
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lant. Transcript of judgment. Filed Feb’y 21st, A. D. 1888. Jacob 
lisher, clerk. 


43 (12.) 
Mandate. 


STare oF MINNESOTA, | 
Supreme Court, 3 
The State of Minnesota to the hon. judge and officers of the district 
court of the seventh judicial district, sitting within and for the 
county of Todd, Greeting : 


Whereas lately in your court, in an action therein pending wherein» 
in the matter of proceedings to enforee payment of the taxes on real 
estate remaining delinquent on the first Monday in January, 1886, 
for the county of Todd, State of Minnesota, Todd County was plain- 
tiffand The St. Paul, Minneapolis and Manitoba Railway Company 
was defendant, a certain order was entered therein, dated August 
30th, 1887, from which order said defendant appealed to this court, 
having procured said cause to be certified to this court by your 
eourt, and whereas the same was duly argued, heard, anc sub- 
mitted at the general October term, A. D. 1887, of our supreme 
court, after mature deliberation thereupon had our supreme court 
did adjudge, determine, decree, and order “ that the order of the 
court below herein appealed from be, and the same hereby is, in all 
things affirmed, and that the plaintiff and respondent above named 
have judgment accordingly.” A copy of the entry of judgment 
thereupon in this court is herewith transmitted and made part of 
this remittur. 

Now, therefore, this mandate is to you directed and certified to 
inform you of these proceedings had in our supreme court in said 
hereinbefore-mentioned cause, and the same is hereby and herewith 
remanded to your court for such other or further record and pro- 
ceedings therein as may be by law necessary, just,and proper under 
and by virtue of the said order herein made. 

Witness the Hon. James Gilfillan, chief justice of 
SealoftheSu- the supreme court aforesaid, and the seal of said 
premeCourt. court, at St. Paul, this 20th day of February, A. D. 


1888. 
J. D. JONES, 
Clerk of the Supreme Court. 
44 | Endorsed :] Supreme court, State of Minnesota. Man- 


date to the district court of Todd county. Todd County, 
respondent, against The St. P., M. & M. R’y Co., appellant. Filed 
Keb’y 21st, 1888. Jacob Fisher, clerk of the dist. court. 
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STATE OF MINNESOTA, - 
County of Todd, , 


District Court, 7th Judicial Distriet. 


In the matter of proceedings to enforce payment of taxes on real 
estate remaining delinquent on the first Monday of January, 1886, 
for the county of Todd, State of Minnesota. 


A list of taxes on real property delinquent on the first Monday of 
January, 1886, for said county of Todd having been duly filed in 
the office of the clerk of this court, and the notice and list required 
by law having been duly published as required by law, and an 
answer having been filed by the St. Paul, Minneapolis and Mani- 
toba Railway Company, which is bereto attached and forms a part 
of the judgment within these proceedings, a corporation created and 
existing under the laws of the State of Minnesota, and the issues 
raised by said answer having been tried by the court, and from the 
testimony introduced at the trial, and the stipulation of the parties 
as to the facts in this action, after argument by counsel for the re- 
spective parties, the court made and filed its findings of fact and 
conclusions of law as follows: 


46 Findings of Faet. 


I. That the defendant is a corporation duly organized under an 
act entitled “An act to amend title 1 of chapter 54 of the General 
Statutes of Minnesota relating to corporations, being chapter 50. of 
the General Laws of 1878, and the acts amendatory thereof,” and that 
the said railway company now is and at all times since June (Jan’y), 
IS79, has been the owner and in possession of and engaged in oper- 
ating the lines of railroad hereinafter mentioned. 

II. That the said company owns In fee and did prior to the levy 
and assessment of the taxes covered by this proceeding the several 
tracts of land and each and all of them set up and deseribed in the 
defendant’s answer, and that said lands are no part of the con- 
gressional land grants to the State of Minnesota, but were purchased 
during the year 1882 from private parties by J. J. Tlill,and by bim 
deeded to defendant during the vear 1852, and have been held and 
owned by the defendant in fee from the date of said purchase. 

III. That the Minnesota & Pacitie Railroad Company was 

47 created a corporation by an act of the Legislative Assembly 

of the Territory of Minnesota, approved May 22, 1857, enti- 

tled “An act of Congress to execute the trust created by an act of 

Congress entitled ‘An act making a grant of land to the Territory 

of Minnesota in alternate sections to aid in the construction of cer- 

tain railroads in said Territory and granting lands in alternate see- 

tions to the State of Alabama to aid in the construction of a certain 

railroad in said State,’ and granting certain lands to railroad com- 
panies therein named.” 
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LV. That by said act of May 22, 1557, it was provided (in the 
eighteenth section thereof) as follows in regard to said Minnesota & 
Pacific Railroad Company: “The said company shall and will, on 
or before the Ist day of March in each year, pay into the treasury 
of the Territory or future State three per centum of the gross earn- 
ings of said railroad company for the year ending on the last day of 
the preeeding December, in lieu of all taxes and assessments what- 
soever;” and in and by said section it was further provided as fol- 
lows: “And for securing to the Territory or State the payment of 
the aforesaid per centum it is hereby declared that the State shall 
have a lien upon the railroads of said company and upon all other 
property, estate, aud effects of said company, whether real, personal, 
or mixed; and the lien hereby secured shall take and bave prece- 
dence of all demands, decrees, and judgments against said com- 
pany ;” that in and by said section it was further provided as fol- 
lows: “And in consideration of the said annual payments the said 
company shall be forever exempt from all taxes and assessinents 

whatever by the Territory or State which shall succeed 
4S the Territory, or by any county, town, city, village, or other 

municipal organization in the Territory or State; and all 
stocks of the Minnesota & Pacitic Railroad Company, whether be- 
longing to said company or individuals, and upon all franchises 
or estate, real, personal, or mixed, held by said company; and said 
lands granted by said act of Congress hereby authorized to be con- 
veyed to the said Minnesota & Pacific Railroad Company shall be 
exempt from all taxation until sold and conveyed by said company ;” 
and by said act of May 22, 1857, there was granted to the said Min- 
nesota & Pacifie Railroad Company all of the interests of the Ter- 
ritory and State of Minnesota in the lands granted to said ‘Territory 
to aid in the construction of said lines of railroad by the act of 
Congress mentioned in the title of said act, and which act of Con- 
vress was approved March 3, 1857. 

V. That thereafter all and singular the rights, privileges, fran- 
chises, lands, property, and interests of said Minnesota & Pacific 
Railroad Company became and were vested in the State of Minne- 
suta and were by a publie law of said State of Minnesota entitled 
“An act to facilitate the construction of the Minnesota & Pacific 
Railroad Company and to amend and continue the aet of incorpo- 
ration relating thereto,” approved March 10, 1862, granted by said 
State to the St. Paul & Pacific Railroad Company. 

VI. That by purchase thereof at mortgage foreclosure sales in 
May and June, 1879, the defendant became and still is the owner in 
fee of all that part of the lines of railroad of the Minnesota & Pa- 
cifie Raitroad Company & the St. Vincent extension of the St. Paul 

and Pacific Railroad Company, extending from St. Paul, in 
49 the county of Ramsey, to St. Vincent, in the county of hitt- 

son, In said State of Minnesota, and of the land granted to 
aid in the construction of the said St. Vineent extension, in all re- 
spects as alleged in the defendant’s answer in this proceeding ; and 
of all the property, rights, franchises, immunities, exemptions, and 
privileges at any time possessed by said companies or either of them, 


i> 
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including the exemption from ordinary taxation hereinbefore men- 
tioned pertaining to said companies’ lines of railroad and granted 
lands, which said purchase by said defendant and its right and 
title to all of said lines of railroad, property, rights, franchises, im- 
munities, exemptions, and privileges were fully confirmed to said 
defendant in all respects as alleged in said answer. 

VII. That the said defendant accepted the provisions of said aet 
relating to taxation, and thereby the same beeame and ever has 
been obligatory upon the State and the said companies, as alleged 
in said answer; and that the said land law and the eontract therein 
expressed has never been altered, repealed, or rescinded, but still 
remains in full foree, and thatthe said companies and the said de- 
fendant have always complied with the provisions thereof on their 
part, as alleged in said answer. 

VIII. That the said lands as to which said answer is herein in- 
terposed are the same lands which are particularly deseribed in 
said answer, and were all purchased by said defendant on account 
of their being valuable timber lands, as alleged in said answer, and 
said defendant has proceeded with due diligence to convert the 
timber growing on said land into bridges and tie titnber for the use 

of its road, as therein alleged. 
50 IX. That the taxes to enforce the payment of which this 
action is brought remain delinquent and unpaid. 


Conclusions of Law. 


[. That the lands deseribed in the answer in this proeecding are 
not exempt from taxation, but are subjecet to the taxes levied and 
assessed thereon, and are now delinquent and unpaid, and to en- 
force the collectian of which this proceeding was brought. 

I]. That the plaintiff is entitled to judgment against the defend- 
ant, as provided by law, for the collection of such taxes and the in- 
terest and penalties thereon, together with the costs of this proceed- 
ing; and judgment is hereby ordered accordingly. 

Dated August 30, 1557. 

LL. W. COLLINS, 


L. L. BAATER, 
Judyes. 


ol The entry of judgment having been legally stayed for the 

court to certify the matter to the supreme court, and the 
said court having certified its findings of fact and decisions upon 
said trial to the supreme court of the State of Minnesota for its con- 
sideration, and upon said cause being certified to the supreme court, 
it was stipulated that, in addition to the faets found by the trial 
court, the following facts should constitute a part of the record : 
That at the time of the purchase of the land in question by respond- 
ent there were nine forty-acre tracts that had no timber on suit- 
able for ties and construction materials for railroad. The nine 
forties were Interspersed through the thirty-five thousand acres: 
that one of the forties included in the answer as a part of the pur- 
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chase by respondent was in part platted as a town site in 1879, some 
of the lots being now held by respondent; that upon the section 
wherein said town plat is located there was at the time of the pur- 
chase by respondent two hundred acres of timber fit for railroad 
purposes. No timber was cut prior to October, 1885, the bulk being 
cut in 1886 and the balance being cut at time of trial. The timber 
was cut into planks, boards, ties, and lumber of all kinds. About 
one-third of the timber was used by respondent in constructing and 
repairing the railroad of respondent in the Territory of Dakota, 
constructed under the provisions of chapter 273 of the Civil Code of 
that Territory. The balance of said timber and lumber was used by 
respondent upon its lines in Minnesota. A few tons of hay cut from 
the grass upon some of the land was sold by agent of respondent 
and applied by him in partial payment for his services. And the 
said matter having been tried in the supreme court of said State at 
the October term, 1887, and the said supreme court having affirmed 
the order of the district court in said action, and the clerk of 
52 the supreme court of the State of Minnesota having trans- 
mitted to the clerk of the district court in and for Todd 
county, in the State of Minnesota, a certified copy of such order, it 
is hereby adjudged and decreed that each piece and parcel of land 
hereinafter described is liable for taxes, penalties, costs, and dis- 
bursements to the amount set opposite the same, to wit: 
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Description of Lands—Continued. 
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5G And the amount of taxes, penalties,and costs and disburse- 


ments—total amount, $2,293.87 (dollars)—to which, as herein- 
before stated, each of said pieces or parcels of land is liable, is hereby 
declared a lien upon such pieces or parcels of land as against the 
estate, right, title, claim, or lien of whatever nature, in law or equity, 
of every person, company, and corporation whatsoever ; and it 1s ad- 
judged that unless the amount to which each of said pieces or par- 
cels of land is liable be paid each of said pieces or parcels be sold, 
as provided by law, to satisfy such amount to which it is liable. 

Dated at Long Prairie, Minn., March 9th, 1888. 


[Seal of Dist. Court. ] 
JACOB FISHER, 
Clerk of the District Court in and for Todd Co., Minn, 
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STATE OF MINNESOTA, | 
County of Todd, — § 


SS - 


I, Jacob Fisher, clerk of the district court for the seventh judicial 
district and county of Todd aforesaid, do hereby certify that I have 
compared the foregoing copy of tax judgment, notice of appeal, and 
all the papers hereto attached with the originals on file in said clerk’s 
office, and that the same is a full and correct transcript therefrom. 

Witness my hand and the seal of said court, at Long Prairie, this 
od day of April, 1888. 

[Seal of District Court. } 
JACOB FISILER, 
Clerk Dist. Court 


58 (15.) 
STATE OF MINNESOTA: 
Supreme Court, General April Term, A. D. 1888 


FRIDAY MorNING, 9.30 o’cLock, June 20th, A. D. 1SSS. 
Court convened pursuant to adjournment, all the justices being 
present. 


In Prockepincs TO ENrorce PAYMENT OF ) 
Taxes, &e., for The County of Todd, Re- | 
spondent, ( No. 299. 5400 

Us. iis 7 

The Sr. Paut, MINNEAPOLIS AND MANIToba | 

Rartpway Company, Appellant. } 


This cause came on to be heard this day upon the return to the 
appeal herein. 

And, upon motion of counsel for respondent and upon due con- 
sideration thereof, it is ordered that the judgement of the court 
below, herein appealed from, be, and the same hereby is, in al! 
things aflirmed for the reasons stated and given in the opinion of 
this court made and filed on the first day of February, A. D. 1SSS, 
in a former review of these proceedings upon certification by the 
district court from which this appeal is taken,and that the respond- 
ent have judgment accordingly. 

A true record. 

Attest : J. D. JONES, Cleri 


The foregoing is a full and true copy of the minutes of argu- 
ment and order in the above-entitled cause. 


Attest : Zz 1). Jt INES, Clerk 
ov { Endorsed .| D400. State of Minnesota: Supreme court 


Copy of minutes of argument. Filed July 26, A. D. 1S8ss. 


J. D. Jones, clerk. 


28) THE ST. PAUL, MINNEAPOLIS AND MANITOBA KAILWAY CO. VS. 
60 (16.) 
STATE OF MINNESOTA : 
In Supreme Court, April Term, A. D. 1888. No. 229. 5400. 
In the matter of proceedings to enforce payment of taxes upon real 


estate remaining delinquent on the first Monday of January, 
1886, for the county of Todd, State of Minnesota. 


Topp Country, Respondent, 
vs. | 
Tue Sr. Pau, MInnearouis AND MANITOBA RaAILWAy Company, 
Appellant. 


The appeal from the judgment entered in this action in the dis- 
trict court for Todd county on the 9th day of Mareb, 1888, adjudg- 
ing and decreeing that the lands deseribed in the answer herein 
and each and every piece and parcel thereof is liable for the taxes 
claimed against the same in these proceedings, having been heard 
on the 29th day of June, 1888, in this court, and an order having 
been entered directing and affirming the judgment appealed from 
and ordering judgment to be entered herein in conformity with 
said order: Now, on motion of M. E. Clapp, attorney general of the 
State of Minnesota, it 1s adjudged— 

That the judgment appealed from be, and the same is hereby, in 
all things affirmed, and that the land deseribed in said answer is 
liable for the taxes, penalties, and costs claimed against the same 
in these proceedings and each and every parcel thereof be sold, as 
provided by law, to satisfy such amount, together with — dollars, 
costs in this court. 

Dated and signed this 26th day of July, 1888. 

By the court. 


Attest : J. D. JONES, Clerk. 
61 [Endorsed:] No account. State of Minnesota: Supreme 


court. Todd County, respondent, vs. The St. P., M. & M. R’y 
Co., appellant. Transcript of judgment filed. 


STATE OF MINNEsOoTA, | 
“— SS : 
Supreme Court, j 


I, J. D. Jones, clerk of said supreme court, do hereby certify that 
the foregoing is 7s a full and true copy of the entry of judgment in 
the cause therein entitled, as appears from the original remaining of 
record in my office; that I have carefully compared the within 
copy with said original, and that the same is a correct transcript 


therefrom. 
Seal of the Supreme Witness my hand and the seal of said 
Court, State of Min- supreme court, at the capitol, in the city of 
nesota. St. Paul, this 26th day of July, A. D. 1888. 


J. D. JONES, Clerk. 
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THE COUNTY OF TODD, IN THE STATE OF MINNESOTA. 2) 
62 (17.) 
STATE OF MINNESOTA : 
In Supreme Court. 


In the matter of proceedings to enforce payment of taxes upon real 
estate remaining delinquent on the first Monday in January, 1886, 
for the county of Todd, State of Minnesota. 


County or Topp, Respondent, 

Us. 

Tue Sr. PAut, MINNEAroLis AND MAnrropa RAtLroap Company, { 
Appellant. } 


Know all men by these presents that we, W. P. Clough and Ed- 
ward Sawyer, of St. Paul, Minnesota, are held and firmly bound 
unto the county of ‘Todd, in the State of Minnesota, in the full and 
just sum of six thousand dollars, to be paid to the said county of 
Todd ; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, administrators, and assigns, jointly and 
severally, by these presents. 

Sealed with our seals and dated this 25th day of July, in the vear 
of our Lord one thousand eight hundred and eighty-eight. 

Whereas lately, in an action or proceeding pending in the su- 
preme court of the State of Minnesota between the said county of 
Todd and the said St. Paul, Minneapolis and Manitoba Railway 

Company a judgment was rendered in said court against 
63 the said St. Paul, Minneapolis and Manitoba Railway Com- 

pany that the lands described in the proceedings in said ac- 
tion and each parcel thereof should be sold to pay the taxes levied 
on the same, the amount of said taxes, with interest and costs, 
amounting to two thousand two hundred ninety-three & ,47, dol- 
lars, the citation having issued, directed to the said county of Todd, 
citing and admonishing that it appear in the Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
St. Paul, Minneapolis and Manitoba Railway Company shall prose- 
cute itssaid writ of error to effect and answer all damages and costs 
if it fails to make its plea good, then the above obligation to be 
void , else to remain in full force and virtue. 

W. P. CLOUGH. — [sear] 
EDW. SAWYER. [sear | 
Sealed and delivered in presence of— 
Eg. T. STEVENSON. 
M. D. GROVE. 

Unirep Srares or AMERICA, | 

Ramscy County, State of Minnesota. | 


W. P. Clough and Edward Sawyer, being duly sworn, depose and 


OU THE ST. PAUL, MINNEAPOLIS AND MANITOBA KAILWAY CO. Vs. 


say each for himself that he is worth the sum of twelve thousand 
dollars over and abeve all just debts, liabilities, and exemptions. 
W. P. SLOUGIT. 
KDW. SAWYETL. 
[sean.] E. T. STEVENSON, 
Notary Public, Ramsey County, Minnesota. 


Approved the within bond and the sureties thereto. 


G4 | Endorsed :] 5400. State of Minnesota supreme court. 
County of Todd vs. St. P., M.& M. Ry Co. Copy. Bond on 
appeal. Tiled July 27, 1888. J. D. Jones, clerk. 


6d f admit due and personal service of the within and an- 
nexed citation upon me made this 15th day of August, 1888. 
MOSES Kk. CLAPP, 
Kk. Bb. WOOD, 
Atlorneys for the County of Todd. 


66 Sraveée OF MINNESOTA: 
In Supreme Court. 
In the matter of proceedings to enforce payinent of taxes Upot real 


estate remaining delinguent on the first Monday in January, 
15586, for the county of Todd, State of Minnesota. 


County or Topp, Respondent, 
is, 
Tne Sr. Pact, MiInneavonris & Manrrova Ratway Company, 
Appellant. 
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The United States of America to the county of ‘odd, in the State 
of Minnesota, and to Elisha Wood and Moses E. Clapp, attorneys 
for said county of Todd, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s oflice of the supreme court of the State of Minne- 
sota on the 26th day of July, 1885, wherein The St. Paul, Minneap- 
olis and Manitoba Railway Company is plaintiff in error and The 
County of Todd is defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done in that behalf 

Witness the Hlonorable James Gilfillan, chief justice of the su- 
preme court of the State of Minnesota, this 27th day of July, in 
the year of our Lord eighteen hundred and eighty-cight. 


JAMES GILFILLAN, 
Chief Justice Supre ie Court Minnesota 
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rie COUNTY OF TODD, IN TITE STATE OF MINNESOTA, | 


67 STATE OF MINNESOTA 
In Supreme Court 
In the matter of proceedings to enforee payment of taxes upon real 
estate remaining delinquent on the first Monday in January, 1886, 
for the county of Todd, State of Minnesota 


COUNTY OF Topp, Respondent, 


THe Sr. Paur, Mixxearonis axnp Manrrona Raitway Com 
rANY, Appellant. 


eect ollie tillinnemnall 


Unrrep STaTEes OF AMERICA, 83 


The President of the United States to the honorable the supreme 

court of the State of Minnesota, Greeting 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said above-entitled action 
or proceeding, before you, being the highest court of law or equity 
of the said State of Minnesota in which a decision could be had in 
the said suit between The County of Todd and The St. Paul, Minne- 
apolis and Manitoba Railway Company, wherein was drawn in 
question the construction of that clause of the Constitution of the 
United States which prohibits a State from passing a law impairing 


Was against the richt, 


| 


privilege, or exemption specially set up and claimed under 
68 such clause of the said Constitution by the said st. Paul, 
Minneapolis and Manitoba Railway Company, and was neces- 
sary to the adjudication of the cause, and manifest error hath 
happened, to the great damage of the said St. Paul, Minneapolis 


and Manitoba Railway Company, as by its complaint appears, 


we, being willing that error, if any hath been, should be duly eo 
rected and full and speedy iustice done to the parties afores id in 
this behalf, do command you, if judgment therein be given, that 

: aspen 


then, under your seal, distinctly and openly, you send the reeord and 
proceedings aforesaid, wit! ; | : he 
Supreme Court of the United States, together with this writ. so that 


l aed Reba ds ow . . & i SS oe 


you have the same at Washington o ; iN ryof O 
next, in the said Supreme Court to b 
record and proceedings aforesaid: being Inspected, the sail Supreme 
Court may cause further to be done therein to correct that error wl 
of right and according to the laws and customs of the United States 


should be done 


Witness the Honorable Samuel F. Miller. presiding justice of the 
Lay Jin tl 


said Supreme Court, the — Monday ie year of our Lord 
one thousand eight hundred at iwhity-eight. 
——. [us] 


32 spt. P.M. & M.R’Y CO. VS. COUNTY OF TODD, IN STATE OF MINN. 


And also— 
(US. Cireuit Court Seal, Dist. of Minnesota. ] 
OSCAR B. ITTLLIES, 
Clerk of the Circuit Court of the United States, 
District of Minnesota. 
Also— J. D. JONES, 
[Seal of the Supreme Court, State of Minnesota. ] : 
Clerk Supreme Court. 
Allowed by— 


JAMES GILFILLAN, 
Chief Justice Supreme Court, Minnesota. 


69 | Endorsed :| 5400. County of Todd ws. St. P., M. & M. 
R’y Co. Writ oferror. Filed July 27,1888. J. D. Jones, 


clerk. 


Endorsed on cover: Minnesota supreme court. No. 152. The 
St. Paul, Minneapolis and Manitoba Railway Company, plaintiff in 
error, vs. The County ef ‘odd, in the State of Minnesota. Filed 
September 29, 1SSS 
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Supreme Court of the 
United States. 


OCTOBER TERM A. D. 1888. : 


7-_-- — 


County oF Topp, 
Defendant in Error, 
vs. 
THE St. Paunt, MINNEAPOLIS AND MANITOBA 


RAILWAY CoMPANY, 
Plaintiff in Error. 


_ - 


Brief of Plaintiff in Error upon motion 
of Defendant in Error to dismiss 
Writ of Error to Supreme Court of 
the State of Minnesota on the ground 
that no Federal question is involved. 


NS 


ee Ce —_ — - ee ——— 


. RK. C. Benton, 


{ Attorney for Palintiff in Error. 
~ M. D. Grover, 

¥ Of Counsel. 

; 


ae ee we — 


4 YM. SMYTH PRINTING COMPANY, 6T. PAUL. 


‘ "a if : i. ae 
a> / 2. oe cand OE ie . 
es 4 ns < ‘ie 
Paw. <P inn, Oi 


¥ 


P Ce ter x 
“A ‘ie ’ 


4 
» te t " : 1 ? 
, ‘' . > ey 
awe at » vr or wah 
ry: tr Veoh gt. ty : " 
ORT eek, : 


| 


j ak i. . 
P , of he 
: Ph 
Boks, 
oy wane 


SUPREME GOURT OF Tit UMTED STATES, 


OCTOBER TERM, A. D. 1888. 


COUNTY OF TODD, 


Defendant in Error, 
VS. 


THE SAINT PAUL, MINNEAPOLIS AND MANITOBA 
RAILWAY COMPANY, 
Plaintiff in Error. 


Brief of plaintiff in error upon motion of defendant 
in error to dismiss writ of error to Supreme Court of 
the State of Minnesota, on the ground that no federal 
question ts involved. 


STATEMENT OF CASE, 


Section 1 of chapter 11 of the Statutes of Minnesota, 
entitled “Taxes,” reads as follows: “All real and 
personal property in this State, and all personal 
property of persons residing therein, the property of 
corporations now existing or hereafter created, and the 
property of all banks or banking companies now ex- 
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isting or hereafter created, and of all bankers, except 
as are hereinafter expressly excepted, is subject to 
taxation, and such property or the value thereof shall 
be entered in the list of taxable property for that pur- 
pose in the manner prescribed in this act; provided, 
that railroad, insurance and telegraph companies shall 
be taxed in such manner as now ts or may be hereafter 
fixed by law.” 

Section 6 reads: “That all real property in this 
State subject to taxation shall be listed and assessed 
every even numbered year, with reference to its value 
on the first day of May preceding the assessment; 
and all real estate becoming taxable, any intervening 
year shall be listed and assessed with reference to its 


value on the first day of May of that year.’ 


No different manner of taxing the real estate of 
railroad companies is fixed by law axcept, /7rst: By 
the provisions of section 128, and the following sec- 
tions, under which the payment of a certain percentage 
of gross earnings may be made in lieu of other taxes. 
Second: Under the provisions of the charter of plain- 
tiff in error. 

Plaintiff in error has not accepted the provisions of 
section 128. Its real estate is, therefore, subject to 
taxation under the provisions of sections 1 and 6, 
unless a different manner of taxation is fixed by its 


charter. 


The assessment in question was in fact made pursuant 
to the provisions of section 1 and 6, of chapter 11 of 
General Laws. 

The tax not having been paid, the county auditor 
of Todd County proceeded to file a list of delinquent 
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taxes pursuant to section 70 of said chapter, which 
reads as follows: 

“On or before the 20th day of June the county 
auditor shall file in the office of the clerk of the 
District Court of the county, a list of the delinquent 
taxes, etc., describing each piece or parcel, etc., with 
the name of the owner and the amount of the taxes 
delinquent, and shall verify such list by his affidavit 
that such is a correct list of the taxes delinquent for 
the year or years therein appearing, upon real estate 
in said county. The filing of such list shall have the 
force and effect of filing a complaint in an action by 
the county against each piece and parcel of land 
therein described, to enforce payment of the taxes and 
penalties therein appearing against it, and shall be 
deemed the institution of such action; and the same 
shall operate as notice of the pendency of such 
action.” 

Section 75 reads: “Any person, company or cor- 
poration having any estate, right, title or interest in, 
or lien upon any piece or parcel of land embraced in 
said list, may within twenty days after publication of 
said notice, file in the office of the said clerk, an an- 
swer, verified as pleadings in civil action, setting forth 


’ 


its defense or objection to the tax, etc.’ 


The plaintiff in error duly filed its answer, and 
pleaded as its defense its charter, which is the charter 
of the Minnesota and Pacific Railroad Company, ap- 
proved May 22, 1857, and the contract of exemption 
from taxation contained therein. 


The answer so far as this point is concerned, reads 
thus: “That in and by said act of May 22, 1857, 
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it was provided, (in the eighteenth section thereof,) as. 
follows in regard to said Minnesota and Pacific Rail- 
road Company. ‘ The said company shall and will on 
or before the first day of March in each year, pay into 
the treasury of the territory or future state, three 
per centum of the gross earnings of the said railroad 
for the year ending on the last day of the preceding 
December, 7” lieu of all taxes and assessments what- 
ever.’ And in and by said section it was further pro- 
vided as follows: ‘And for securing to the territory or 
state the payment of the aforesaid per centum, it is 
hereby declared that the state shall have a lien upon 
the railroads of the said company, and upon all other 
property, estate and effects of the said company, 
whether real, personal, or mixed; and the lien hereby 
secured shall take and have pftecedence of all demands, 
decrees and judgments against the said company.’ 
And in and by said section it was further provided as 
follows: ‘And in consideration of such annual pay- 
ments, the said company shall be forever exempt from 
all assessments and taxes whatever by the territory, or 
state which shall succeed the territory, or by any 
county, city, town, village, or other municipal authori- 
ty in the territory or state, upon all stock in the said 
Minnesota and Pacific Railroad Company, whether 
belonging to said company or to individuals, and upon 
all its franchises or estate. real, personal, or mixed, 
held by said company, and said land granted by said 
act of Congress hereby authorized to be conveyed to 
the said Minnesota and Pacific Railroad Company 
shall be exempt from all taxation until sold and con- 
veyed by said company.’” (Folios 22 to 27.) 


5 


The answer further alleges: “That said companies 
and this respondent have at all times fully complied 
with all the provisions of law in respect to return of 
gross earnings and payment of a tax of three per 
centum thereon in lieu of all other taxes, and in 
respect to reports of lands sold or contracted to be 
sold, and forfeited contracts. That the said parcels of 
land and each of them as to which this answer is inter- 
posed were purchased by and conveyed to this 
respondent long prior to the assessment and levy of 
the taxes in this proceeding sought to be enforced, 
and ever since such conveyance all said lands have 
been and now are owned in fee by this respondent; 
and that said lands were and each parcel thereof was 
purchased and ever since such purchase have been 
and now is held and used by this respondent for rail- 
way purposes, and for the maintenance of its lines of 
railway, and that the same are necessarily so held and 
used for such purposes by this respondent. 

Wherefore this respondent says that said parcels of 
land are, and each of them is, exempt from “taxes in 
this proceeding sought to be enforced against the 
same, and prays for judgment that the said parcels of 
land and each of them, be wholly discharged from said 
taxes.” (Folios 31 and 32.) 


The trial court found that defendant had succeeded 
to all the rights and exemptions contained in said act 
of May 22, 1857, including the exemption from tax- 
ation therein mentioned. (Folios 4, 5 and 6.) 

The Supreme Court so held. (See Opinion, fols. 
89, 90 and 91.) 

As a conclusion of law, the trial court held: “That 
the land described in the answer was not exempt from 
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taxation under said act, but was subject to the taxes 
levied and assessed.” (Folio 49.) 

The Supreme Court so held, and upon the ground 
that the exemption from taxation contained in said 
charter was not applicable to the land in question. 

The opinion of the Supreme Court upon this point 
is in part as follows: “The purchase of the land in 
question could not, we think, be deemed in any proper 
sense necessary for the prosecution of this enterprise; 
nor was it such an ordinary appropriation of property 
to the purposes of the railroad as to come within the 
reason and scope of the exemption.” 

Again: “If there is any limit to the exemption, and 
as to this there can be no question under the authori- 
ties, this property was unquestionably, in our opinion, 
beyond the scope of the exemption. It may be stated 
as a general proposition, that such real estate of a cor- 
poration as it is not itself devoted to use for railroad 
purposes, is not within such exemption, even though 


(Folio 103.) 


the product of the road be so used. 


EE NE Vee 
- 
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ARGUMENT. 
First. 


The act of the Territorial Assembly of the Terri- 
tory of Minnesota, of May 22, 1857, is the charter 
of plaintiff in error. It is also a contract by which 
there is secured to it an exemption from taxation, “Of 
all its prcoperty, whether real, personal or mixed, in 
consideration of the payment annually of three per 
centum of its gross earnings.” 

The provisions of the charter in point are as fol- 
lows: 

Section 15: “Yhat no tax shall ever be levied on 
the stock shares of said company, except the yearly 
payment to be made by said company as herein pro- 
vided.” 

Section 18: Is as stated in the answer; it reads: 
“In consideration of the grants, privileges and im- 
munities, said company shall pay three per centum of 
its gross earnings, in lieu of all taxes and assessments 
whatever. And in consideration of such payments, 
said company shall be forever excmpt from all assess- 
ments and taxes whatever, by the territory or state 
which shall succeed the territory, upon all stock in the 
Minnesotaand Pacific Railroad Company, whether be- 
longing to said company, or individuals, and upon all 
its franchises or estate, real, personal or mixed.” 

Section 20: “Said Railroad Company shall be capa- 
ble in law of taking and holding any lands granted 
by the government of the United States, or of this 
territory, or of the future state, or by other parties, 
which shall be conveyed to it by this act, or by deed, 
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sift or purchase, or by operation of law, and may 
mortgage, pledge, sell and convey the same, or other- 
wise dispose of all their right, title, interest, claim or 
demand of, in and to any such lands so granted to said 
company, and in any other estate, real, personal or 
mixed, of which said company may be seized, or 
which it may acquire subsequently thereto, in such 
manner and on such terms as the directors may think 
proper.” 

Section 22: “All the property which the Minnesota 
and Pacific Railroad Company is authorized to take, 
possess, hold, use or enjoy by making payment 
therefor, as in this act provided, is hereby declared 
to be taken for public use, so soon as the said com- 
pany shall so take, possess, hold or use the same.” 

Section 28: “This act is hereby declared to be a 
public act, and shall be favorably construed to effect 


the purposes thereby intended. ” 


Second. 


No question as to the meaning or construction of 
the general laws of the State under which the assess- 
ment was made arose or was decided by the courts of 
the State. 

The general law provides, as we have seen, section 
1, chapter 11: “That all real property in the State 
shall be entered in the list of taxable property; pro- 
vided, that railroad, insurance and telegraph companies 
shall be taxed in such manner as now ts, or hereafter 
may be fixed by law.” 

To determine the question whether real estate of a 
railroad company is taxable under the provision of 
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section I, and under the general law of the State, it is 
necessary to inquire and ascertain whether any other 
manner of taxation has been fixed by law. 

There being no claim by plaintiff in error that its 
property was exempt under the provisions of section 
128 of chapter 11 of the general law of the State, its 
real estate was subject to assessment under the pro- 
visions of section I, unless a different manner of tax- 
ation is fixed by and in its charter. 


The contention of plaintiff in error was and is, that 
the land in question is exempt under the provisions of 
its charter. 

The question of such exemption was raised and 
determined by the State courts adversely to the claim 
of plaintiff in error. 

The determination of the case involved the con- 
struction, not of the general laws of the State, but of 
the charter and contract of plaintiff in error. 


In Douglas vs. County of Pike, ror U. S. 686, Chief 
Justice Waite writes: “As arule, we treat the con- 
struction which the highest court of the State has 


given a statute, as part of the statute.’ 


The assessment in question was made by the State 
of Minnesota, in the exercise of the taxing power, 
through agents and officers appointed to that duty. 

By the construction given by the courts of the 
State, in overruling the claim of exemption of plaintiff 
in error, the statute is made to read in effect as fol- 
lows: “All real property of railroad companies not 
necessary for the prosecution of their enterprise and 
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devoted to present use for railroad purposes, shall be 


entered in the list of taxable property.” 


The judgment of the court below, in terms, and by 
its necessary operation, gives such effect to a law of 
the State, as to impair the obligation of the contract 
of exemption contained in the charter of plaintiff in 
error, if its construction of said contract is correct. 

By the judgment of the State court, the contract of 
exemption is impaired, if the contract is broad enough 
to exempt the land in question. 

The judgment of the court of the State upon the 
juestion as to whether there was or is a contract of 
exemption, and as to the true construction of said 
contract, or as to its obligation, 1s not conclusive, but 


may be reviewed by writ of error. 


In /lomc of the Frtiendless vs. Rouse, § Wallace. 
rto the Supreme Court of Loutsiana: “On 
the 3d dav of February, 1853, the legislature of 


Louisiana passed an act to incorporate the Home of 
the Friendless. The act of incorporation provided: 
All property ot said corporpation shall be exempt 
from taxation. The corporation was organized and 
t acquired real estate. The constitution adopted by 
the State in 1865 authorized the legislature to impose 
certain taxes, and soon atter the legislature did impose 
1 tax upon such real property.” ° 

The question was whether the charter or act of 1853 
Was a contract never to tax; tf so, the subsequent act 
was in violation of that clause of the constitution which 
provides that no State shall pass any law impairing 


the obligation of a contract, 
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Here there was no question as to the meaning of 
the later act. 

The court construed the charter, and held that the 
property was exempt. 


In Bank ws. Tennessee, 10g U. S. 493, error to 
Supreme Court of Tennessee. The Bank of Com- 
merce was organized under an act of 1856, which pro- 
vided that it might purchase and hold a lot of ground 
tor the use of the bank as a place of business, and at 
pleasure to sell and exchange the same, and hold such 
real and personal property in the State as might be 
conveyed to it to secure debts due the bank, and 
might sell and convey the same. 

The charter also provided that the bank should pay 
to the State an annual tax of one-half of one per cent 
yn each share of capital stock, in lieu of all other 
tTaxcs. 


, 


The bank purchased a lot of ground upon which it 
erected its place of business. It also b. came the 
swner of three other city lots. 

In 1875 the legislature of the State passed an act 
defining what property was exempt. In the list of 
exempt property if did not include any property that 
was held by the Bank of Commerce. 

Under this act a lot of ground in the city of 
Memphis, purchased by the plaintiff, with its building 
upon it, and used as its place of business, was assessed, 
also the city lots. 

The Supreme Court of the State held, that the bank 
was not liable for the tax on so much of the lot and 
building as was used for its business, but was liable 


for the taxes on the remainder, and on the three lots. 
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Here there was no construction of the act of 1875. 
That was plain enough. There was a construction 
of the charter and it was held that the exemption 
was limited to such real estate as was used by the 
bank as its place of business. And that as to other of 
its property there had never been any exemption. 

A judgment of a State court is reviewable by this 
court under the clause of the constitution protecting 
the obligation of contracts against impairment by 
State legislation, and under the existing statutes de- 
fining and regulating its jurisdiction, where the judg- 
ment in terms or by necessary operation gives effect to 
some provision of the State constitution or some 
legislative enactment which is claimed vy the unsuc- 
cessful party to impair the particular obligation in 


question. 


In Bridge Proprictors vs. Hoboken Co., 1 Wallace, 
116, the question was whether a monopoly had been 
cranted to the turnpike company which bound the 
State not to allow another bridge to be built within 
certain limits. The State court held that the contract 
under which it was claimed the monopoly was secured, 
and which was an act of the legislature passed in 1790, 
was not violated by a statute enacted in 1860, which in 
terms granted the right to the railroad company to 
build a bridge within the limits covered by the 
monopoly. 

The opinion of this court, written by Mr. Justice 
Miller, is as follows: 

“There is a misconception as to what was construed 
in this court by the State court. It is very obvious 
that the statute of 1860 was not construed. No doubt 
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is entertained by this court, none could have been 
entertained by the State court, that it was intended 
by the framers of that act to authorize the defendants 
to build the railroad bridge which they were building 
and which plaintiff sought to enjoin. The act which 
was really the subject of construction was the act of 
1790 under which plaintiffs claim. For, if that act 
and the proceedings under it amounted to a contract, 
and that contract prohibited the kind of structure 
which the defendants were about to erect under the 
act of 1860, then the latter act must be void as im- 
pairing that contract. If, on the other hand, the 
first act, and the agreement under it was not a con- 
tract, or if, being a contract it did not prohibit the 
erection of such a structure as that authorized by the 
act of 1860, the latter act was valid because it did not 
impair the obligation of the contract. 

It was then the act of 1790 which required con- 
struction, and not that of 1860, in order to determine 
whether the latter was violated or not. * * * * 
We are, therefore, of opinion that the record be- 
fore us presents a case for the revisory power of this 
court over the State courts under the 25th section of 
the act of congress of 1789.” 

New Fersey vs. Yard, o5 U.S. 10g. 
Railroad vs. Gaines, 97 U. S. 697. 
University vs. People, gg U.S. 309. 
Asylum vs. New Orleans, 105 U.S. 362. 
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Third. 


The writ of error in this case recites that in its 
determination by the court below there was neces- 
sarily drawn in question the construction of that clause 
of the constitution which prohibits a State court from 
passing a law impairing the obligation of a contract, 
and that the decision was against the right claimed by 
the plaintiff in error, and was necessary to the adjudi- 
cation of the case. 


Home of Friendless vs. Rouse, 8 Wall. 430. 
) 


Fourth. 


The case of New Orleans Water Works Company 
vs. Louisiana Sugar Refining Company, 8 Supreme 
Court Reporter, 742, does not support the contention 
of defendant in error. 

The court held, that the consent of the city to the 
laying of pipes from the river to the works of the 
sugar refining company, though expressed in the form 
of an ordinance, was a mere license in fact. That it 
was in no sense a law. 

The court below did not give any effect to the pro- 
vision of the constitution of 1879, abolishing monopo- 
lies. There was no subsequent law impairing the 
obligation of a contract. 

The case is an authority for plaintiff in error. 

The court say: “When the existence and the con- 
struction of a contract are undisputed, and the State 
court upholds a subsequent law on the ground that it 
did not impair the obligation of an admitted contract, 
it is clear that the court has jurisdiction. When the 
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State court holds that there was a contract conferring 
certain rights, and that a subsequent law did not im- 
pair those rights, this court has jurisdiction to consider 
the true construction of the supposed contract; and if 
it is of opinion that it did not confer the rights affirmed 
by the State courts, and therefore its obligation was 
not impaired by the subsequent law, it may on that 
ground affirm the judgment. So, if the State court 
upholds the subsequent law on the ground that the 
contract did not confer the right claimed, this court 
may inquire whether the supposed contract did give 
the right, because if it did, the subsequent law cannot 
be upheld.” 
R. C. BENTON, 
Attorney for Plaintiff in Error. 


M. D. GROVER, 
Of Counsel. 
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IN THE 


Supreme Court of the United States, 


OCTOBER TERM, 1891. 


THE St. PAUL, MINNEAPOLIS AND MANITOBA RAIL- 


WAY COMPANY, 
Plaintiff in Error, 


VS. 


THE COUNTY OF TODD, IN THE STATE OF MINNESOTA. 


Assignments of Error and brief of Plaintiff in Error. 


M. D. GROVER, 


Counsel for Plaintiff in Error. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, S91. 


Tune St. PauL, MINNEAPOLIS AND MANITOBA RAIL- 
WAY COMPANY, 
Plaintiff in krrer, 
a's. 


THE County oF Topp, IN THE STATE OF MINNESOTA. 


Assivmments of Error and Brict of Plaintiff in Error. 


ASSIGNMENTS OF ERROR. 


FIRST. 
The conclusion of law that the lands described in 
the answer were not exempt from the taxes imposed 


upon them is contrary to and unsupported by the find- 


ines of fact. 


SECOND. 

The court erred in holding that the lands described 
in the answer were not purchased and so held by the 
plaintiff in error for its use in the operation and 
maintenance of its railroad, and for purposes inci- 
dent to the exercise and enjoyment of its corporate 


rights, as to be exempt from the taxes unpesed., 


THIRD. 

The court erred in holding that the lands described 
in the answer and upon which the taxes herein had 
been assessed were not exempt from taxation under 
the provisions and contract contained in the charter 
of plaintiff in error, being an act of the legislative as- 
sembly of the territory of Minnesota, approved May 
22nd, 1857, it having at all times paid a per centum 


of its gross earnings as provided therein. 


STATEMENT. 


Plaintiff in error, in 1882, purchased 35,000 acres 
of timber land in one body for the purpose of obtain- 
ing the timber for cross-ties, bridges and other use in 
connection with the maintenance of its line of rail- 
way. 

Such land was assessed by the defendant in error 
in May, 1884. In answer to proceedings instituted 
to enforce the assessment, plaintiff. in) error pleaded 


that such land was purchased ‘for railway purposes, 


for the maintenance of its railway, and that the same 
are necessarily so held and used for such purpose.” 
Folio tt. 

And the court found, ‘*That the lands were all pur- 
chased on account of their being valuable timber 
lands, as alleged inthe answer, and that plaintiff in 
error had proceeded with due diligence to convert the 
timber growing on such land into bridges and tic tinber 
for the use of its road, as alicged in the answer.” 
kolo 4. 

Interspersed through the 35,000 acres were nine 
forty-acre tracts that had no timber on them suitable 
for tics and construction material for railroad use. 
Upon one of the forties a townsite had been platted 
before the purchase. Some of the lots in the town- 
site had not been sold at the time of the purchase. 
Upon the section wherein such townsite was located 
there was at the time of the purchase two hundred 
acres of land covered with timber fit for railroad use. 

No timber was cut by plaintiff in error prior to Oc- 
tober, 1885. The bulk of the timber was cut in 1886, 
and the balance was being cut at the time of the trial. 
About one-third of the timber was used by plaintiff in 
error in constructing and repairing its railroad in the 
territory of Dakota. The balance of the timber and 
luniber was used by it on its line in Minnesota. 

A few tons of hay cut from the grass upon some of 
the land had been sold by agents and emploves, and 
the proceeds of such sales had been applied in partial 
payment for their services. Folio 51. 

At the time of the purchase plaintiff in’ error 


owned and was operating about 1,500 miles of rail- 


| 
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road, extending through the state of Minnesota into 
the then territory of Dakota. 

In 1885 and t886 its line had increased in extent, 
and at the time of the trial it owned and was_ operat- 
ing nearly 3,000 miles of railroad, including side 
tracks. 

It is a matter of common knowledge that timber ts 
required for cross-ties, fencing, bridges, station build- 
ings and other buildings, the use of which ts necessary 
and incidental to the operation of a railway. 

Two thousand six hundred ties are required per 
mile. Ties decay and become useless in from six to 
nine vears. It requires to maintain a railroad three 
thousand miles in length at least one million ties per 
year, besides the vast amount of lumber required in 
the maintenance of fences, bridges aud buildings. 

Plaintiff in error claims ihat the timber constituted 
part of the land, and that the purchase of the land 
for the purpose of acquiring the timber for use in 
maintaining and operating its railway was within its 
corporate power, and that the land was exempt from 
taxation under the provisions and contract contained 


in its charter. 


first. The trial court found, as the fact 1s, that 
plaintiff in error was organized under chapter 30 of 
the general laws of 1878, now constituting section 87 
of chapter 34 of the General Statutes, and that it had 
succeeded to all the property, rights, franchises, im- 
munities, exemptions and privileges at any time pos- 
sessed by the Minnesota and Pacific Railroad Com- 


pany and the St. Paul and Pacifie Railroad Company, 


or either of them, including exemption from taxation 
as contained in an act of the territorial assembly of 
the territory of Minnesota, approved May 22nd, 1857, 
entitled: 
‘An act to execute the trust created by an 
act of congress entitled, ‘an act making a 
erant of land to the territory of Minnesota in al- 
ternate sections to aid in the construction of cer- 
tain railroads in) said territory, and granting 
lands in alternate sections to the state of Ala- 
bama to aid in the construction of a certain rail- 
road in said state,’ and granting certain lands to 
railroad companies therein named;’ 
and that the plaintiff in error had accepted the provis- 
ions of said act. That the same beeame and ever has 
been obligatory upon the state, and that the contract 
therein expressed has never been altered, repealed or 
rescinded, but still remains in full foree, and that the 
said companies and the said plaintiff im error have 
iiways complhed with the provisions thereof on their 
part, as alleged in the answer. 


See findings 3 to 7 melusive, fol. 47 to 49. 


Second. The taxes assessed became delinquent in 

sso. They were assessed upon the lands described 
in the answer under a clam on the part of — the 
county that the lands were not exempt under the 
provisions of the contract contained in the charter of 
pluntiff in error, above referred to. 

The law under which the assessment was made ts 
found in chapter t1 of the General Statutes of the 
state of Minnesota, entitled, **Taxes.” 


‘Section t. All real and personal property in 
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this state and all personal property of persons 
residing therein, the property of corporations 
now existing or hereafter created, the .property 
of all banks or banking companies now existing 
or hereafter created, except as hereinafter ex- 
pressly excepted, is subject to taxation, and such 
property or the value thereof shall be entered in 
the list of taxable property for that purpose in 
the manner prescribed in this act; Proewded, that 
ratlroad, tusurance and telegraph compantes shall 
be taxed tn such manneras now ts or may be here- 
after fixed hy law.” 


The method of taxing real property is as follows: 


“Section 6. That all real property in’ this 
state subject to taxation shall be listed and as- 
sessed every even numbered year with reference 
to its value, on the frst day of May preceding 
the assessment, and all real estate becoming 
taxable in intervening vears shall be listed and 
assessed with reference to its value on the first 
day of May of that year.” 


Third. The manner of taxing railreads. 
By chapter tit of the laws of 1873, now section 


128 of chapter it of the General Statutes, it was 


provided 


“In consideration of an annual payment of a 
percentum as provided in this section, by the St. 
aul, Stillwater and Taylors Falls Railroad Com- 
pany, the railroad, its appurtenances and append- 
ages, and all other property, estate and effects 
of said corporation held or used for, in or about 
the construction, equipment, renewal, repair, 
maintaining or operating of its railroad, includ- 
ing the lands granted to said company to aid in 
the construction of said railroad, as also the 
stock and capital of said company shall be and 
hereby are forever exempt from all taxation and 
from all assessments. ” 


‘Section 129, samechapter. Any railroad com- 
pany owning or operating, or which may hereafter 
own and operate any line or lines of railroad in 
this state, may by resolution of its board of direct- 
ors, attested by its secretary, and filed with the 
secretary of state, accept and become subject to 
the provisions of this act.” 

No other special method is provided except as con- 


tamed incharters of respective railroad companies. 


fourth. Plaintiff in error has not accepted the 
provisions of section 128. The lands desertbed in the 
answer are therefore subject to taxation under the 
provisions of sections 1 and 6 of chapter 1, General 
Statutes above referred to, unless they are exempt un- 


der the provisions of its charter. 


hifih. The lands described in the answer having 
been infact assessed pursuant to the provistons of said 
sections | and Oof said chapter it, and the tax not 
having been paid, the county auditor proceeded to 
file a list of delinquent taxes pursuant to section 70 of 
said chapter. 


“Section 70. On or before the 20th day of 
June, the county auditor shall file in the office of 
the clerk of the district court of the county a list 
of the delinquent taxes, describing each piece or 
parcel, with the name of the owner and the 
amount of the taxes delinquent, and shall vertiv 
such list by his affidavit that such ts a correct list 
of the taxes delinquent for the vear 9 or 
vears therein appearing on real estate in said 
county. The filing of such list: shall have the 
force and effect of filing a complaint in an action 
by the county against each prece and pareel of 
land therem deseribed to enforee pavinent of tax 
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and penalties therein appearing against it, and 
shall be deemed the institution of such action, 
and the same shall operate as notice of the pend- 
ancy of such action.” 


Plaintiff in error aiter the tiling of such list answer. 
ed pursuant to section 75. 


“Section 75. Any person, company or cor- 
poration having any estate right, tithe or inter- 
est in, or licn upon any piece or pareel of land 
embraced in said list nav with twenty davs atter 
publication of said notice file in the othiee of sar 
clerk an answer, verificd as pleadings in civil 
actions, setting forth its defense or objection to 


the tax. 


In its answer plaintiff in error set forth as its) de- 


’ . 
} 


fense and objection to the assessment its) exemption 


from taxation under said act of May 22nd, 1857. That 


it had at all times fully complied with the DrOVISIONS 


of said act in respect to a return Gf gross carnings and 
pavinent of a tax of three per centum thereon, and in 
respect: to reports of lands sold or contracted to be 
sold, and fortetted contracts. That the said parcels 


} 


of land and each of them as to whieh this answer is 


interposed, were purchased by and conveved to_ this 
respondent long prior to the assessment and levy. of 
the taxes inthis procecding sought to be enforced, 
and ever since such conveyance all said) iinds have 
been and now are owned in tee by this) respondent, 
and that said lands were and each parcel thereof was 
purchased and ever since such purchase had been and 
now are held and used by this respondent tor railway 


purposes, and for the maintenance of its lines of radl- 


a 


way, and that the same are necessarily so held and 
used for such purposes by this respondent.” 


Fol. 5 to 1. 


The trial court found that the lands were not 
exempt. 
Pursuant to section 8o of chapter 11 the case was 
sent to the supreme court of the state for review, 
“Section So. The judgment which the court 
shall render shall be final cxeept that upon ap. 
plication by the county or other party against 
whom the court shall have decided the port rais- 
ed by any defense or objection, the court Phhat\ if 
in its opinion the point is of great public mport- 
ance or likely to arise frequently, make a brief 
statement of the facts established bearing on the 
pomt, and its decision, and forthwith transmit 
the same to the clerk of the supreme court, who 
shall enter the same asa cause pending im satd 
court, and place the same on the term calendar 
of said court. etc 
Certificate, fol 


The judgment of the trial court was affirmed by the 


Supreme court. 


POINT FIRST 


The supreme court of Minnesota did not pat its 
decision upon the ground that there was not a valid 
contract betwen the state and the company CXcInptng 
its property from taxation, but upon the ground that 
the exemption claimed did not attach to the lands de 
s¢ ribbed 1) the Arswel 

If such lands are within the contract of exemption 


contained in the Company s harter, then the obliva- 


IO 


tion of that contract was impaired by the assessment, 
under chapter bi oof the general laws of the state, 


and the decision of the supreme court holding that 


If the exemption exists as contended: for by the 
plaintiff in error, the General Statutes of the state are 
inoperative so far as its property Is concerned. 


Ratlroad Co., Vv. Thomas, 132 U. S., 174. 


The supreme court of the state held that the lauds 
were not exempt, because 

‘They were not held and appropriated to the 
proper purposes of the corporation in its business 
of constructing and operating a ratiroad.” 

Fol., 24. 

‘* That the purchase of the lands in question 
could not be deemed ina proper sense of the 
word necessary for the prosecuuion of its enter- 
prise, nor was it such an ordinary appropriation 
of property to the purposes of the ratlroad as to 
come within the reason and seope of the exemp- 
tion. Such a purchase and use is no more with- 
in the contemplated means of accomplishing the 
purposes of the mcorporation, and ho nore pro- 
perly incident thereto than would be the purchase 
of an iron mine and the erection and operation of 
works for converting the ore mto tron, ratis and 
machinery.  Fol., 27. 


Again: 


‘That though the language of the charter was 
sufficient to include the property in question with- 
In the exemption, it is not the purpose of the leg- 
islature to exempt such property, it being not 
necessary for the construction and operation of 
the road.” Fol., 28. 


Subsequently, in the case of SZ. Paul, Anica polis 


and Manttoba Ratlvay Company v. City ef St. Paul, 
the court say, speaking of the present case: 

‘We have held in these cases that the exemp- 
tion from taxation extends only to such property 
as may be fairly said to be held and presently 
used for railroad purposes, and that property not 
so used, although held with the purpose at 
some future time of devoting it to such use, Is 
not within the exemption. It was said, how- 
ever, that this does not mean that the exemp- 
tion will not under any circumstances apply to 
property not for the time im actual use, as the 
word is ordinarily applied; but as some time 
ust necessarily elapse between the date of the 
acquisition of property and the date at which it 
can be prepared for and put to actual use for 
railroad purposes, hence lands purchased in good 
faith for the purpose of so using them as soon as 
present plans are fully executed and the process 
of appropriating them to such use proceeds with- 
out unreasonable delay, would be within fatr 
construction of the exemption, although not put 
to actual use.” 


39 Minn. 112. 


The lands were purchased in 1882. 9 No timber was 
eut until 885. rom that time the cutting was con- 
tinuous. up to the time of the trial, which was in 
June, 1887 fol. 13), and the balance of the timber 
was beme cut ac the time of the trial. 

The answer alleged that the lands were purchased 
for railway purposes, and that the same were neces- 
sarily held and used for such purpose, and the court 
having found that the lands were purchased on ac- 
count of their being valuable timber lands as alleged 
inthe answer, and that plaintiff in error had proceeded 


with due diligence to convert the timber growing on 
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or 


such land into bridges and lumber for the use of its 
road fol. t1, 49), the question is whether the lands 
described in the answer, of which the standing tim- 
ber was a part, were exempt? 

The contract of exemption as contained in the char- 
ter Is as follows: 


“Section t. | All such persons as shall become 
stockholders, ete., shall have and enjov all the 
powers, privileges, franchises and immunities tn- 
cident to a corporation, and may acquire by pur- 
chase or otherwise, and hold, convey, sell and 
lease property and estates, either real, personal or 


mixed. ~*~ * * And generally, may do and per- 
“a form all and singular the acts and matters which 
B83 shall be necessary and conducive to the well- 


being of said corporation. © 


a. ’ “Section 3. Said corporation shall have the 
ee right to center upon any lands for the purpose of 
i making surveys for right of way, and may use 
all and singular any lands, streams and matertal 
of every kind bevond the width of 200 feet for 
the location and construction of depots, station 
Ls, grounds and houses, and tor the purpose of con- 
structing bridges, dams, embankments, excava- 
tions, spoil banks, turn-outs, shops and other 
Pei, : buildings necessary for the construction, com- 
se, pleting, altering, mceuntaining, preserving, and 
complete operation of said railroad.” 


“Section 15. The property of every person 
Invested in the stock of said company shall be 
a liable to be taken on execution for the payment 
ae of his or her debts ino such imanner as is or may 
. be provided by law, but no tax shall ever be lev- 
led on the stock shares of said company, except 
the vearly payvinent to be made by said company 
as herein provided.” 


“Section IS In consideration of the grants, 
privileges and franchises hereim'conferred on the 
said Minnesota and Pacifie Railroad Company, 
the said company shall and will, on or before the 


first day of March in each year, pay into the 
treasury of future state three per cent. of the 
gross earnings of the said railroad for the year 
ending on the last day of the preceding Decem- 
ber, in licu of all taxes and assessments what- 
ever, and for the purpose of ascertaming said 
earnings, an accurate account shall be kept, 
ete, * * * And for securing the territory or 
state payment of the aforesaid per centum, it is 
hereby declared that the state shall have a lien 
upon the railroadof the said compeany,and upon all 
other property estate ana cilects ot said COMMpPany 
whether real, personal or mixed, and the hen hereby 
secured shail have precedence of all demands, 
decrees and judgments against the company. 

“The first payment shall be made on the first 
day of Mareh, after 50 miles of said railroad shall 
be completed, and such payment shall be in heu 
or all taxes and in full of all claims of the terri- 
tory or state for the grant hereby made, and in 
consideration of such actual payment the sai 
company shali be forever exempt from all assess 
ments and taxes whatever by the territory, 
or state which shall sneceed the territory, or by 
any county, citv, town, village or other munici- 
pal authorities in the territory or state, upon all 
stock m the satd Minnesota and Pacitte Retlroad 
Company, whether belonging to said company or 
to individuals,and upon aillits tranchises or estate, 
real, personal or auixed held by said company; 
and said tand granted by said aet of congress 
hereby authorized to be conve ved to the said 
Minnesota and Pacitie Railroad Company shall 
be exempt from all taxation tll sold and con- 
veved by said company.” 


“Section 20. Said Minnesota and Pacific 
Railroad Company shall be capable in law of tak- 
ing amd holdiag anv lands granted by the govern- 
ment of the United States, or of this territory, 
or of the future state, or by other parties, which 
shall be conveved to it by this act. or by deed, 
gilt or purchase, or by operation of law, and may 
mortgage, pledge, sell and convey the same, or 
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otherwise dispose of all their right, title, interest, 
claim or demand of, in and to any such lands so 
granted to said company, and of any other estate, 
real, personal or mixed of which said company 
mav be seized or which it may acquire subse- 
quently thereto in such manner and on. such 
terms as the directors may think proper.” 

“Section 22. All the property which the said 
Minnesota and Pacitic Ratlroad Company ts auth- 
orized to take, possess, hold, use or enjoy, by 
making payment therefor as in this act provided, 
is hereby declared to be taken for public use so 
SOOT as the said Company shal] take, possess, 
hold or use the same.” 

“Section 28. This act is hereby declared to 
be a public act and shall be favorably construed 
to effect the purposes thereby intended.” 


There ts no reserved right to alter, amend or repeal. 

Under seciion t and section 3, plaintiff in error is 
empowered to purchase land for right of way, station 
grounds, embankments, shops and buildings, for 
maintaining, preserving and complete operation of its 
railroad, and to do ail acts necessary and incident to, 
and condnetive to the well being of the corporation. 

Section 20 should be construed as conferring upon 
it legal power and more extended right to acquire land 
than is contemplated by sections | and 3. Under 
section 20 it may take and heff any lands granted by 
the rovernment, or by the State, or by other parties, 
or by deed, gift. purchase or by operation of law. 
Such land may be appropriated to the use and for the 
purposes of thecompany in constructing and main- 
taining its railroad. Further than this the only use 


that can be made of it is to mortgage, pledge, sell or 


5 


convey it in such manner as the directors may think 
proper. 

Construing sections 1, 3 and 20in connection with 
section 22, which provides that all property which the 
company ts authorized to take, use or enjoy, by mak- 
ing payment therefor, is declared to be taken for a 
public use, it is obvious that the exemption from tax- 
ation is as broad and extensive as the right to acquire 


and hold property. 


POINT SECOND 


Unless land ts acquired x/fra cveres, or after being 
lawiulivy acquired is devoted to uses awltra aires it 1s 


exempt from taxation. 


St. Annas Asylum) for the relief of destitute females 
and helpless children had power under its charter to 
take, purchase and possess all kinds of property 
whether real or personal, by gilt, grant, sale, bequest, 
or by any other inode of transfer whatsoever, and to 
sell or convey the same for the furtherance of the ob- 
ject of the incorporation and in accordance with the 
conditions of the charter. 

Its property was exempt, ‘from all taxation either 
by the state, parish or city in which it is situated.” 

The proof showed that under its charter it erected 
anasvium and had fulfilled the objects of its organt- 


zation. It aequired premises upon which a cotton- 
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press had been erected, and which premises were as - 
sessed at $90,000. It appeared that no inmates were 
kept upon the premises. That the revenues of the 
cotton-press on which the assessment was ade were 
applied to the keeping and maintaming the objects 
of charity mentioned in the act of tmcorporation, 
and that it relied on the rents of the property to en- 
abie it to carry on its work. The corporation resisted 
the payment of the tax, and in sustaining its chum of 
exemption the court say: 

The language of the cxemption is so explicit 
and so broad, and comes im after so many allu- 
sions to propercy which it is supposed the cor- 
poration might acquire, other than that which 
would be directly used for food and shelter 
to the destitute and helpless persons under its 
care, that no doubt can be entertained as to its 
literal application to all the property of the asso- 
clation which 1 would be lawful and proper for it 


to posses. 


‘Undoubtedly, if the corporation should) ac- 
quire property not needed or used lor carrving on 
the institution, it would be an act outside of the 
objects and purposes of the charter, and wltra 
tres; and, as to sach property, it could not, in 
Its own wrong, justly claim the benefit of the ex- 
emption. But the property in question is not ob- 
noxious to this objection; it directly contributes 
to the support of the institution, and is held for 
that purpose alone.” 


Asylum v. New Orleans, 105 U.S. 


See, /lome of the Friendless v. Rouse 


s0-. 


. 8 Wall., 430. 


In Washington University v. Rouse, 8 Wall, 440, 
the court say: 


“Ttis urged that the corporation, as there is 
no limit to its right of acquisition, may acquire 


——— ——————— 
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property beyond its legitimate wants, and in this 
way abuse the favor of the legislature, and in the 
end become dangerous on account of its wealth 
and influence. It would seem that this appre- 
hension is more imaginary than real, for the se- 
curity against this course of action is to be found 
in the nature of the object for which the corpo- 
ration was created. * * * Should a state of 
case in the future arise, showing that the corpo- 
ration has pursued a different line of conduct, it 
will be time enough then to determine the rights 
of the parties under this altered condition of 
things.” 


Hamline University, in the state of Minnesota, was 
Incorporated under chapter 43 of the laws of the ter- 
ritory of Minnesota, 1854, which authorized the cor- 
poration to acquire ground and convey property, real, 
personal or mixed, in all lawful wavs, provided an- 
nual income shall not exceed $60. 000. 

The act further provides: 

“That all corporation property belonging to 
the institution, both real and personal, is and 
shall be free from taxation.” 

The court held, following /7rs¢ Die. St. PL & P. 
KR. Rov. Parcher, 14 Minn. 297, that the legislature 
of the territory had power to grant such exemption. 
That it was binding upon the state, and that the ex- 
emption covered all the property which the corpora- 
tion had a right to aequire. Upon this point. the 
court say: 

‘Had it been intended to limit the exemption 
to property directly used by the university, dif- 


ferent language would have been used. The 
language of the exemption is so broad, and com- 
Ing as it does after numerous allusions to prop- 


erty which the corporation might) acquire, other 


Is 


than that which would be directly used by the 
university, there can be no doubt of its applica- 
tion to all property of the corporation which it 
might lawfully acquire and hold.” 


48 N. W. 1110. 


The charter of the Wilmington Ratlroad Company 
provided that the property of the company and the 
shares therein should be exempt from any public 
charge, tax or debt. The company had no authority 
to acquire property other than such as was incident 
to its business. A tax was imposed upon the fran- 
chises and rolling stock of the company. 

The court in holding that the tax was not a lien 
say: 

“Tt istrue that when a corporation claims an 
exemption from taxation, It must show that the 
power to tax has been clearly relinguished by the 
state and if there be a reasonable doubt about this 
having been done, that doubt must be solved in 
tavor of the state. If, however the contract. is 
plain and unambiguous and the meaning of the 
parties to it can be clearly ascertained, it is’ the 
duty of the court to eve effect to it, the same as 
iit were a contract between private persons, 
without regard to its supposed INJUTIOUS effects 
upon the public interests.” 


Wilmington R. Rov. Reid. 13 Wall., @e 26a + 


Underacharter which provided tor the payment of a 
given amount of tax, which should take the place and be 
in full of all taxation of every name and kind upon its 
road, or other property velonging to the company, or 
the stock held by individuals therein, and that. it 
should not be lawful to levy or assess thereon any 
further assessment or tax for anv purpose whatever, 


the court said 


ne a 


ee oe ane 


franchises and privileges of the company, but the 


( 


i! 
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“This language is too pkun and unequivocal 
to admitof doubt or argument as to the mtention 
of the levishature The law absolutely and post- 
tively exempts the road and property belonging 
to the corporation from all taxes and assessments 
of everv nature. A very elaborate argument has 
been made forthe purpose of showing that this 
was not the precise Wnitenition and crhiye et of the 
law. That notwithstanding the clear manner im 
which the legislature has expressed its mitention, 
it Is possible to hold that the Property belonging 


to the corporation is table to assessment. To 
give the law any such interpretation, would be 


; 


COumy Viol nee to one of the most fccpnrednaa elem 
entary rules of construction When the words 
of the act are clea and precise there (iil Lye bie) 
reason for refusing to adit the meanmy of the 
order to restrict or extend the act Po do this 
would be to evade the law, and. to adopt a 
method fraught with the most dangerous con. 


| ‘ 
words and go elsewhere in search of conjecture in 


sequences; sinee there is no law however detinit 
and clear in its language which mught not bv such 
a rule of interpretation be defeated 


Preehtimai Vv Airne y. Ba Wis 


- ’ 
5, 4 


The charter of the Patterson and Hudson River R 


K. Company provided for the paviment of 


(pi 


Certalli 
taxes to the state, and then, ‘‘That no further or 
other tax o1 ltiipost should be levied of 


a 


COMPATIA 
This court held that this exempted not only the 
voy II ; > ott ; 
oOmpanv veneraiuly ana all it property from taxation 
} 
Or Coney Lowlhship, (>? Oornet purposes, 
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The Elizabeth Library Association was by tts char- 
ter authorized to hold by donation, purchase or oth- 
erwise, and to lease or convey real and personal estate 
for the purpose of carrving out its object. The char- 
ter provided that no state, county’ or city or other 
public assessment or charge should at any time be 
levied or imposed upon such association, or upon the 
stock or estate, real or personal, which should be- 
come vested in It. 

The association erected a building. The front part 
of the lower story was occupied by two stores, which 
were rented; the upper part by a hall, let out for par- 
ties. balis, ete., and the room in the third story for a 
ree Mason's lodge. 

The court below held that the association was liable 
to taxation. The court of errors reversed the tndg- 
ment of the court below. Referring to the case of 
State Vv. Mansficld, 23 N. |. 510, the court of errors 
say: 

‘The charter in those cases exempts the com- 
panics from taxation in very. general terms, and 
it is held that the property acquired which was 
not necessary tor the purposes contemplated, but 
only convement for their business, was not 
exempt. 

‘In charter now under consideration the ex- 
emption is much more full and explicit. All 
the stock and estate, real or personal which 
should become vested in the association, are in 
express terms declared to be exempt. However 
impolitic we may deem such an exemption, and 
however disposed, as we certainly are, to dis- 
countenance the extension of chartered powers 

by unplication, this language is too plain. to be 
mistaken. The obvious intention is not only to 
authorize the erection of a library building and 


>} 


exempt it from taxation, but to allow the associa- 
tion to acquire and hold real estate and personal 
estate, including stocks, and to rent their real 
estate and derive a revenue from it, all of which 
is by its charter declared to be free from taxa- 
tion.” 


Library cissoctation Vv. Leester, 29 N. |... 541. 


POINT THIRD 


The land was acquired in good faith and held for 
railway purposes. The company proceeded with due 
heence to convert the timber growing on the land 
nto bridges and cross-ties for use in its road. Since 
the timber was removed the land has been sold, or it 
will be sold. and the proceeds applied to the use of 
the company. " 

Itcommencedtocut the timberin 1885. The bulk of 
it was cut in 1886. The balance was bemg cut at the 
time of the trial. 

Fol. 3 and 51 

“The land when purchased was covered with 
timber which made it profitable for the defendant 
to purchase it. The company could thus get tim- 
ber for rathway purposes cheaper than in any 
other way.” 


Fol 19 


In the case of Camden RK. R. Coa. Vv. NVansfield, 23 
N. J. 510, the court held that the necessary limitation 


ot exemption from taxation was where ‘* necessity 


frm BL, 


ends and convenience begins.” This case 1s cit- 
ed in, 
Rank v. Tennessee, 104 U. S. 493. 
This rule was subsequently modified. 
R. R. Co. v. Hancock, 35 N. J. 537. 

It is plainly not applicable under the provisions of 
the charter in question. 

An immediate necessity for use of timber did exist 
when the land was purchased in 1882. The supply on 
hand or obtained elsewhere we may assume, rendered 
it unnecessary to cut the timber on this land until 
i885, then, the necessity was such as to require con- 
tinuous cutting until all the timber was removed. 

If instead of purchasing the land for the purpose ’ 
of obtaining timber and mn anticipation of the neces- 
sity of the near future, a purchase had been made in 
1882 of a quantity of timber, equal to the amount 
erowing on the land in question, such purchase would 


have been clearly within the limit of corporate right 


a 


and in the exercise of an intelligent business judgment, 
and such timber when purchased would have been 
exempt from taxation. 

A corporation has implied authority to conduct its 
business upon liberal principles. It may generally do 
whatever an intellegent man would do under similar 
circumstances. It may adapt itself te changes of | 
time and circumstances; it may avail itself of new 


appliances and inventions which are needed or con- 


Re British Cork Co., L. R., 1 Eq., 231. 
Rake Co. v. Marsh, 6 Fish. Pat. Cases, 28; 
Selden v. Canal Co., 29 N.Y. 634. 


venient to a successful prosecution of its business. | 
; 
i 


Clark v. Farrington, WW Wis. 321. 


ee ce a sateen 


In the following cases the court say: 


‘The company may very properly acquire 
more land for its tracks and depots.than required 
for its present use. It is generally wise to do so, 
and aif it holds such land until required by the 
objects of its charter, it holds it free from taxation 
according to the letter and spirit of the excinp- 
tion.” 

Cook Vv. Camden & Burlington R.R., 33 N.).474. 

‘Tt is true that the property was not im actual 
use When the assessment was made, but there was 
no, indieation of any abandonment of the purpose 
to use it for a reservoir, On the contary it was 
held tor that necessary purpose and without being 
used for any other. The land was not held for 
sper ulation, or to meet a remote contingency, Or 
lor mere incidental convenience. ” 


’ 


Hater Commissioners Vv. Gaffucr, 34 N. J. 131. 
‘A railroad company in 1859 bought a farm of 
bio acres and built to ita branch on their maim 
line, about one and three-quarters miles in length 
The farm was bought for the evravel which was 
on it and which was required for the ballasting of 
their road and for maintaining it and keeping it in 
repair The branch was built to transport the 
grave} to the main line cheaply.” 
The property was assessed anc the assessment was 
affirmed by the supreme court. 
The court of errors, in reversing the judgment of 
the supreme court say: 


‘In the CASC cyf Shale V Mans fi Lid the tery 
‘necessary Is putin sharp contrast to the word 
‘convenient, but this [ think is clearly a mistake. 
The word ‘necessary’ in this ease is so far from 
being centra-Astingutshed from the word ‘con- 
venient that the former term contains much that 
li strictness is embraced in the latter term. 

“Tn acquiring this land for the gravel, it would 
seem they did that only which they had a plain 
rght to do. Indeed such an operation scems to 


approximate to an act of almost pure necessity. 
Nor does the branch road connecting this) pro- 
perty with the main road, appear to me to be 
susceptible to the application of a different rule. 
“The purchase of soimuch of this farmas con- 
sists of beds of gravel and the erection of this 
brane! le use in question, ure acts, 
which tna ie@al sense, were necessary to effect 
the objects for which plamtifs iverror were incor- 
porated 
Phe test of the court below to ascertain. the 
uiuinty of corporations from taxation by foree 
of cNcrnpting clauses, similar to tae one under 
consideration, appear to me entirely madimis- 
stb] tis supposed thac such an exemption 
never obtained exce pt in respect to property 
which the company had by condetnnaticon. This 
ould subject to taxation almost ali the append- 
res. of the company, such as depots, car-houses, 


wood yards, ete., fori will be found in most 


charters that the mere priviuege lo purchase pro- 
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Chiising, | Nye, ieasing and conveying 
estates, re r mixed cquiring the 


same by gift or devise, so far as shall be neces- 
sary for the purposes embraced within the scope, 
object and intent of this charter, and no further. 
‘In the absence of any evidence with respect to 
the use made of the land after its purchase by 
the company, it isto be presumed that the land 
purchased, was acquired for the purposes 
authorized by the charter. But it is not neces- 
sary that the plaintiff should resort to such a 
presumption in this case, for it was in evidence 
that the company bought the land in question in 
1336, and held it for twenty-five -vears. That 
iis road ran over the land, and that it was used 
by the company tor the purpose of cutting wood 
for fuel and cross-ties. These were materials 
certainly cssential to the purpose for which the 
company was chartered. The cross-ties were 
necessary to the construction of the road and its 
repairs, and the fuel was equally necessary after 
the road was constructed in effecting transporta- 
tien, so that the purchase of the land by the 
company was strictly within the power conferred 
by the charter, and having used it for the pur- 
pose for which it was purchased, it had the right 
under the fitth section of the act to sellit) when 


if no ionger necded for that purpose.” 


The consideration which influence courts in passing: 
upon cases of this character were stated clearly by 
Lord Romilly in Linle ve /:astern Bengal Ry., Ce. 

In thatcause a motion was made foran injunction to 
restraim the officers of a railway company from operat- 
Ing a steamboat line and applying the company’s funds 
to that purpose. 

The defendant insisted that the use of a steamboat 
was warranted by the nature of the company’s busi- 


ness, and as an illustration of the manner in which 


246) 


a railway company might legitimately embark in_pro- 
jects apparently inconsistent with its means and ob- 
jects, it was said that a railway company might prop- 
erly work a coal mine, if by so doing it could obtain 
coals more cheaply than by purchasing them, and that 
it would be foolish in such case to prevent the com- 
pany from obtaining a profit by the sale of such coals 
as were raised but not required for the use of the 
company. The master of the rolls said: 

‘The answer to this argument appears to me 
to depend upon the facts of each particular case. 
If, in truth, the real object of the colliery was to 
supply the railway with cheaper coals, it would 
be proper for it to receive the accidental profit 
of selling the coals to others; but if the principal 
object of the colliery was to undertake the busi- 
ness of raising and selling coals, then it would be 
a perversion of the funds of the company, and a 
scheme which ought not to be permitted, how- 
ever profitable it might appear to be.” 

Lydev. Lastern Bengal Ry. Co., 36 Beav. 1617. 

Mayor of Nerwich v. Norfolk Ry. Co., 4 El. & 

Bl. 307, 415. 443 


POINT FOURTH. 


The land was lawfully acquired by plaintiff in error 
for the purposes of its railroad, if not for its imme- 
diate use. 

The distinction between ‘‘use” and ‘*purpose” is 
clearly stated in (u7eersity v. People, 99 U. S. 3009. 

In this case the court say: 


“The first observation we have to make is that 


7,” 
-¢ 


the constitution does not say property used for 
\ schools, as the opinion of the court below im- 
plies. Neither the important word ‘‘use’” or 
“schools” is found in the instrument on the sub- 
ject. The makers of the constitution used other 
language because they had another meaning, and 
did not use that because they did not mean that. 
They said that the legislature might exempt from 
taxation such property as they deemed necessary 
for school purposes not for the Use of schools, 
\ but for school purposes. The distinction ts, we 
think. very broad between property contributing 
to the purposes of a school and that which ts di- 
rectly or immediately subjected to use in a school. 
The purposes of the school, and the school, 
are not identical. The purpose of a college or 
university is to give vouth education. The money 
which comes from the sale of land, or land dedi- 
cated to that object, aids this purpose. Land so 
held and leased ts held for school purposes in the 
fullest and clearest sense.” 


[f the land had been purchased by plaintiff in error 


and appropriated to uses or purposes inconsistent with 


’ its charter, tt could not well claim the benefit of the ex- 

emption, because such acquisition and use would be 

; in violation of the contract between 7¢ and the state. 
X 

POINT FIFTH. 
a The cases cited in the opinion of the supreme court 
} of the state arose under general laws or charters un- 
like that of plaintiff in error. 
In Lank v. Tennessee, 104 U.S. 493, the charter 
‘ of the bank provided that it might ‘purchase and hold 


alot of ground for the use of the institution as a place 


and may hold such real and personal property and es- 


tate as may be conveyed to it to secure debts due the 


institution, and may sell and convey the sare.” 
The charter also provided that the bank should pay 
I 


tothe state an annual tax of one-half of one per cent. 


on each share of the capital stock, which should be 


in lieu of all other taxes. 


[It purchased a pareel of land, erected a three-story 


brick building, but used only the first floor and leased 


the cellar and the balance of the building. It made 


loans, and subsequently acquired title to lands given 


as security. A tax was imposed upon the bank and 


the lots. 


The court say, speaking of the claim to exemption: 


“It certainly would not be pretended that a 
corporation, by turning Its whole capital into real 
property and engaging in real estate business, 
would then by force of the charter escape liabil- 
ity to taxation for it under the general laws, but 
if the exemption could not be carried to that ex- 
tent, iis dificult to fix any limit to the amount 
of real property which it may hold thus exempt 
unicss we take that prescribed by the charter. 
In our judgment, the limit of exemption cannot 
be extended to property used beyond the actual 
wants of the corporation in carrying out the pur- 
pose of its creation. As well observed by the 
supreme court of the state. ‘the contract of ex- 
emption beyond the extent prescribed ceased 
when taxable property was held for other 
purposes. | i 
County of Kamsey Vv. C. MU. & St. P. Ry. Co., 33 

Minn. 537, arose under sections i28 and 129. being 


the Tavlors Falls act above referred to. 


of business, and at pleasure sell or exchange the same; 


2) 


In this case a parcel of land that had been used for 
a passenger depot was abandoned in July, 1881, and 
it had remained substantially unoccupied for any pur- 
pose up to the time of the assessment and trial in 
S85. 

The language of such statute exempts only prop- 
erty held or used for, in, or about the construction, 
repairing, maintaining, cte., and the court held that 
this statute contemplated a present use, and not prop- 
erty which was held for a probable future and contin- 
erent use. 

In Swteert v. Auditor, 119 Il. 83, section 22 of 
the charter of the Illinois Central Railway Company, 
after providing for a limited state tax upon its stock, 
property and assets, declares, ‘*The said corporation 
is hereby exempt from all taxation of every kind, ex- 
eept as herein provided for.” 

Held, that this broad language should not be con- 
strued alone, but considered with reference to and in 
connection with the objects and purposes of the whole 
act, and, as the company was authorized to acquire 
and use all such real and other property as might be 
necessary for the construction of its railroad and sta- 
tions and such other accommodations as might be 
necessary to accomplish the objects of its incorpora- 
tion, it was held that the property intended to be ex- 
empted was such as that described, being such as was 
necessary for the construction and operation of its 
railway, and that an elevator of such company, used 
exclusively by it in receiving grain for shipment or for 
storing it after shipment without any additional 


charge, would be clearly exempt, but that an clevator 


30 


erected on its right of way and leased to some private 


parties who received tolls and compensation for all 
grain stored, was not exempt. 


Iiinots Central Ratkway Co. v. [rvin, 72 Ml. 452, 


arose under the same charter. 
In /nhabitants of Worcester v. Western R. R., 4 
Metcalf. 364, claim was made that the railroad was a 
5 


public easement intended for public use, and that the 


works necessary to such public easement were public 
works, and as such exempted from taxation. 
The court say: 

“Such, we believe, has been the uniform prac- 
tice in regard to bridges, turnpikes and highways, 
and also in regard to other public buildings and 
structures of a like kind, as state houses, forts 
and arsenals, court houses, jails, town houses, 
school houses and generally to houses appropri- 
ated specially to public use. The general princi- 
ple is not demed in the present case, but the 
question is as to the extent and limit of this ex- 
emption from taxation. This limit, we think, ts 
to be ascertained by considering the extent of 
the public casement intended to be acquired, 
secured and maintained, and the franchises 4 
granted to the proprietors to enable them to ac- 
complish the proposed end.” 

[ft was held: «+ That the company was not 
liable to be taxed for land not exceeding five rods . 
in width over which it was authorized to lay out ' 
its road, nor for buildings and structures erected 
thereon if they were reasonably incident to the 
support of the road or to its proper and conven- s 
lent use for the carriage of persons and pro- a” 
perty. 


3! 
IN CONCLUSION. 

In construing the provisions of the charter a liberal 
rule of intepretation should be adopted to effectuate 
the intention of the legislature. 

It is a matter of notoriety and history that in grant- 
ing the charter the legislature of the territory of 
Minnesota regarded the completion of the work as a 
great object tending to promote the future wealth and 
prosperity of the territory and state. 

As an encouragement, it was willing to confer every 
immunity, privilege and exemption which could tend 
to promote the construction of a railroad. 

The charter, and especially that clause of it ex- 
empting property from taxation was considered in the 
case of Parcher v. First Divison St. Paul & Pacific 
R. R. Co., 14 Minn. 222. 

The court say: 


‘In addition to what was there said, it is en- 
tirely proper for us to refer to the state of things 
existing when the policy to be adopted was under 
consideration by the legislature. The state was 
then almost a wilderness. Its population was 
small and sparce; its capital limited; its business 
depressed; its resources undeveloped. There 
was not a mile of railroad within its borders. 
An outlet by rail for the products of the state was 
a matter of prime and pressing necessity. The 
inducements which we were able to hold out to 
secure this outlet and the construction of needed 
lines of railway consisted rather in what the state 
was to be than what it was. The country at 
large had hardly recovered from the financial re- 
vulsion of 1856-7. How soon railroads in this 
state would prove remunerative to their owners, 
as well as how soon the lands would sell, were 
matters of conjecture and experiment, and not- 
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withstanding repeated and continued tenders of 
all the roads, lands and franchises, together with 
the privileges and exemptions in regard to taxa- 
tion, it was not until the summer of 1862 that 
the first ten miles of railroad were put in opera- 
tion 1n this state. 

“These facts are not without weight in consid- 
ering that the grant of land without the ex- 
emption from taxation would not probably 
have induced capital to undertake the con- 
struction of roads, especialiy when we take into 
account the proverbial high rates of taxation in 
newly settled communities. ” 


In 1882 plaintiff in error was a growing corporation. 
It had then constructed about fifteen hundred miles 
of railway, and was engaged in constructing extensions 
to its line. which have since been completed, forming 
a continuous line from St. Paul to Great Falls, in the 
state of Montana. 

Timber for cross-ties, for bridges and for fences was 
necessary tothe construction, and isnecessary to the 
maintenance of its railroad. In making provisions 
for the construction and maintenance of its line it was 
not and is not restricted to means either usual or nec- 
essary. It had aright to select means convenient 
and adapted to that end, though unusual and not ab- 
solutely necessary. It had a right in the exercise and 
enjoyment of its corporate powers and privileges to 
exercise a wise foresight in the purchase of prop- 
erty and in acquiring means to accomplish the end it 
had in view. 

Was it bound to purchase from month to month 
and from year to year only such timber and material 


as was necessary for present and immediate usc? 


~~ 
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Clearly it had a right to purchase timber in quanti- 
ties largely in excess of a present demand, and to 
meet the demands of the near future. It could have 
purchased logs and have sawed them into ties, boards 
and lumber. 

It has erected expensive and extensive shops in 
which it repairs its locomotives and cars, and also 
shops in which it manufactures cars. 

[t purchases from vear to year a large amount of 
lumber to be used in constructing cars, fences, bridges 
and buildings, and in maintaining them. 

[fit mav purchase timber for immediate and future 
use, may it not aiso purchase the land upon which 
the timber is growing for the purpose of obtaining the 
timber? 

It owns or controls coal mines from which it obtains 
coal used in the operation of nearly two thousand 
miles of its railway. Its charter gives it the right to 
purchase and hold land. Also to take land by gift 
from the government, from the state, or from in- 
dividuals. Ifthe state or individuals had given it 
35,000 acres of land, would not such land be exempt 
from taxation under the provisions of the charter? 
Would not the land have been held for the purposes of 
the railroad, either by way of utilizing the timber 
growing upon it, or by appropriating the proceeds of 
the sale of the land to the purchase of timber, or to 
other uses incident to the construction and mainten- 
ance of the railroad? 

It is ditheult to draw any material distinction be- 
tween the nght to purchase land covered with stand- 


ing timber forthe purpose of obtaining the timber for 
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SUPREME COURT 


—OF THE— 


UNITED STATES. 


OCTOBER TERM. A. D., 1888. 


THE COUNTY OF TODD, 
Defendant in Error, 
vs, 


THE ST. PAUL, MINNEAPOLIS & 
MANITOBA RAILWAY COMPANY, 


Plaintiff in Error. 


BRIEF OF DEFENDANT IN ERROR 
UPON MOTION TO DISMISS. 


—_——- am ee 


M. D. GROVER and S. L. CAMPBELL, 
Attorneys for Plaintiff in Error. 


Kk. B. WOOD and MOSES E. CLAPP, 
Attorneys for Defendants in Error. 


SUPREM& COURT. 


OF THE UNITED STATES. 


TH COUNTY OF TODD. 
Defendant in brrer. 
THE ST. PAUL, MINEAPOLIS & MANITOBA 
RAILWAY COMPANY, 
Plaintiff in berver. 


BRIEF OF DEFENDANT INO ERROR, UPON 
MOTION TO DISMISS. 


STATEMENT OF CASE. 


These proceedings grow out of an attempt on the . 
part of the plaintiff in error to resist the collection of | 
taxes upon certain lands in the State of Minnesota 
owned by the plaintff in error. The lands in question 
were purchased by the plaintiff in error and claimed to 
be exempt from taxation under the laws of the State of 
Minnesota. Theexemption is claimed under and by 
virtue of the charter granted the plaintiff in error by the 
State of Minnesota, and without detailing the history 
of the legislation and judicial proceedings which finally 
resulted in the organization of the plaintiff in error as 
a corporation, it is sufficient to say that by its charter 


to 


) 


~ 


4 the plaintiff in error became possessed of a land grant, 


and in consideration of the annual payment of a certain 
percentage of its carnings it is granted an exemption 
from taxation as tollows: “And in consideration of 
such annual payments the said company shall be for- 
CPF exempt from all assessments and taxes whatever 
by the Territory, or State which shall suceeed the Ter- 
ritory, or by any county, city, town, village or other 
municipal authority inthe Territory or State, upon all 
stock whether belonging to said compay or to indivi- 


2 duals, and upon all its tranchises or estate, real, per- 


sonal, or mixed, held by said company, and the land 
vranted to said company by an act of Congress, and 
authorized to be conveved to the said company shall 
be exempt from all taxation until sold and conveyed 
by said company.” (See folio 28 of case hereto attach- 
ed.) The Lind in question is no part of the land grant 
of the plaintiff in error, but was purchased by the plain- 
tiffin error in I8$2 forthe purpose as claimed of securi- 
ing territory trom which toobtain ties and timber to be 


6b used in the construction of its railroad. 


-= 


It is conceded tor the purpose of this case that the 
company at all times have paid the percentum tax in 
consideration of the payment of which their exemp- 


tion Was vranted. 


. 

Upon the trial of this cause in district court it was 
held that the lands in question were not exempt trom 
taxation? (See folio s8, annexed case.) The case 
having been appealed to the Supreme Court of Minne- 
sota, it was again held that the lands were not exempt 
from taxation (See tolio 104, annexed case. ), Whereupon 


the Case Was remo, ed to this court I> a writ of error. 
ARGUMENT. 


It will be seen from the toregoing statement, and 
from othe annexed case, that the only issue in- 
volved in the consideration of this case in the District 
Court in the State of Minnesota, and tn the Supreme 
Court of said State, was whether or not the exemption 


eranted the plaintiff in error covered the lands in ques- 


* « 
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tion. In other words, this cause presented to the Su- 
preme Court of Minnesota the duty of construing a 
contract that had been entered into between the State 
and the plaintiff in error, did not in any manner involve 
the construction of a contract that had been entered 
into between the State and the plaintiff in crror, amt 
did not in any manner involve the construction of any 
law passed subsequent to the law which formed the 
contract between the State and the railroad company. 
It isnow urged by the defendant in error that no Fed- 
eral question is raised by the record in this case, and it 
has been held in numerous cases inthis court that un- 
less the claim which is defeated rests upon some treaty 
or statute of the United States, or is claimed under the 
Constitution or laws of the United States, this court 
cannot review a decision of the State court. 

Brooks ws. State of Alissourt, Sth Suprente Court 

Reporter, 44}. 

Spies vs. Mls, 123 United States, 131, 181, 

lrench vs. Hopkins, Sth Supreme Court Reporter, 589. 

Phillips vs. Mound City Land and Water Assectation, 

ld. 657. 
Aennedy vs. Hart, 7th Howard, 586, $93. 


Those cases all hold that in order to raise a Federal 
question itis necessary that the right be claimed un- 
der some treaty, statute of the United States or Consti- 
tution, and must appear by the record; and the failure 
of the record to show that such questionis involved can- 
not be cured by a certificate of the Judge. 

Feltiavs Scharnweber. Sth Supreme Court Reporter, 
(29: 


The case of New Orleans Water Works vs. Louisiana 
Sugar Refining Co., 8th Supreme Court Reporter, 741, 
opinion filed March roth, r888,and directly in point, isa 
review of the subject under consideration and the latest 
decision of this court upon this question, and in this 
case the court expressly holds that “where the right 
claimed was not conferred by the contract, this court 
has no jurisdiction.” That was the only question in- 


Sa 
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12 volved in the case at bar when decided by the courts i 
of the State of Minnesota. It was claimed, as appears 
by the record here, that the general exemption granted 
to the plaintiff in error covered all property which the 
plaintiff in error might acquire, but the Supreme Court 
of Minnesota held that this construction could not be 
maintained, and that the land in question was taxable, 
not because of any law of Minnesota passed subsequent 
to the contract, but because by the terms of the con- 
tract itself it was not included within the exemption, 

13 and we respectfully submit, in view of the authorities 
cited, that the motion to dismiss should be granted 
upon the ground that this court has no jurisdiction, as 
1 Federal question ts involved in this case. 

kK. bB. WOOD and 
MOSES bE. CLAP, 
Attorneys for Defendant in Error. 


14 
CASE. 


STATE OF MINNESOTA, | Disrricr Courr, 


County of Todd.) Seventh Judicial District. 


Inthe matter of proceedings to enforce payment of 
the taxes on real estate remaining delinquent on the 
hrst Monday in January, 1886, for the County of 
Todd, State of Minnesota. 


To the Supreme Court of the State of Minnesota: 

The district court having sustained the taxes sought 
to be enforced in these proceedings against the lands 
hereinafter described, and the St. Paul, Minneapolis & 
Manitoba Railway Company, defendants herein, hav- 
ing made application for leave to present its objections 
to said taxes to the supreme court. 


5 

And it appearing to said district court that the points 16 
raised by defendant’s answer are of great public im- 
portance and likely to arise frequently, therefore the 
district court makes the following statement of facts 
established, bearing upon points raised, and its decis- 
ion in the case, for the information of the supreme 
court on the hearing of said objections. .\ list of taxes 
on real estate delinquent on the first Monday of Janu- 
ary, ISS6, for said county of Todd, was duly tiledin the 
office of the clerk of said district court for said county 
of Todd, in which list the several parcels of land here- 
inafter mentioned and described appear, with the taxes 
levied and assessed against the same for the vear 1884, 
to which levy and assessment the St. Paul, Minneapolis 
\ Manitoba Railway Company appears and files its an- 


swer and objections, which ts as follows: 


(lithe of Case.) 


The St. Paul, Minneapolis & Manitoba Rathway Com- 
pany, Which is a corporation for railway purposes, duly 18 
organized under title © of chapter 34 of the General 
Statutes, and the acts amendatory thereof, and espe- 
cially an act entitled “An act toamend title 1 of chap- 
ter 34, of the General Statutes relating to corpora- 
tions,’ being chapter 30 of the General Laws of 1876, 
and which is.and at all times since June, 1879, has 
been, and now ts, the owner and in possession of and 
engaged in operating all the lines of railroad herein- 
alter mentioned, tor its answer and objection and de- 
fense to the taxes sought to be enforced against each 19 
and every of the parcels of land which, with the names 
of the owners thereof, are described and stated in the 
list of delinquent taxes filed and published in the above 
entitled proceedings, as follows: 

Respondent further alleges as follows: 

That by purchase thereof at mortgage foreclosure 
sales in May and June, 1879, this respondent became, 
and still is, the owner in fee of all that part of the lines 
of the Minnesota & Pacific Railroad Company and the 
St. Paul & Pacific Railroad Company, and the First 
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eae 


20 Division of the St. Paul & Pacific Railroad Company, 
extending from St. Paul, in the county of Ramsey, to 
St. Vincent, inthe county of Kittson, in this State, and 
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formerly known as the main and branch lines of said 
Minnesota & Pacific Railroad Company, and St. Paul 
& Pacitic Railroad Company, and of all the property, 
rights, franchises, immunities, exemptions and privi- 


a 
oe 


ce 
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leges at any time possessed by said companies, or 

either of them, including the exemption from ordinary 

taxation hereinatter mentioned, pertaining to said line 

21 of railroad; which said purchase by this respondent, 

he and its right and title to all said line of railroad, pro- 

: perty, rights, franchises, immunities, exemptions and 

| privileges, were fully contirmed to this respondent by 

anact of the Legislature of this State, approved March 

>, 1881, entitled “An act confirming the organization 

and certain purchases of the St. Paul, Minneapolis & 

Manitoba Railway Company, and in relation to the 

charter, powers, franchises and property of said com- 
pany. 

That the said Minnesota & Pacific Railroad Company 
was created a corporation by an act cf the Legislative 
Assembly of the Territory of Minnesota, approved 
May 22, 1857, entitled, “.\n act to execute the trust 
created by an act of Congress entitled, “\n act making 
a grant of land to the Territory of Minnesota, in alter- 
nate sections, to aid in the construction of certain rail- 
roads in said Territory, and granting public lands in 
alternate sections to the State of Alabama, to aid in 
the construction of a certain railroad in said State,’ and 


ww 


2: 


granting certain lands to railroad companies therein 
named, and by the same act the said company was em- 
powered to construct the lines of railroad therein named, 
of which lines the said main and branch lines, and 
the St. Vincent extension line of the St. Paul & 
Pacific Railroad Company has always been a portion. 
And by said act of May 12, 1857, there was granted to 
said Minnesota & Pacific Railroad Company all the 
interest of the Territory and State of Minnesota in the 
lands granted to said Territory, to aid in the construc- 
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tion of said lines by the act of Congress mentioned in 
the title of said act, which act of Congress was approved 
March 3, 1857. 

That in and by said act of May 22, 1857, it was pro- 
vided ¢in the eighteenth section thereof) as follows in 
regard to said Minnesota & Pacife Railroad Company: 

“The said company shall and will, on or betore the 
first day of March in cach year, pay into the treasury 
of the territory or future state three per centum of the 
vross carnings of the said raiiroad tor the vear ending 
on the last day of the preceeding December, in licu of 
all taxes and assessments whatever.” 

And in and by said section it was further provided 
as follows: 

“And for securing to the territory or state the pay- 
ment of the atoresaid per centum, it ts hereby declared 
that the state shall have a lien upon the railroads of 
the said company, and upon all other property, estate 
and cifects of the said company, whether real, personal 
or mixed; and the lien hereby secured shall take and 
have preecdence of all demands, decrees and judgments 
against the said company. — 

And in and by said section it was further provided 
as follows: 

“And in consideration of such annual payments, the 
said company shall be forever cxempt from all assess- 
ments and taxes whatever by the territory, or state 
which shall succeed the territory, or by any county, city, 
town, village or other municipal authority in the terri- 
tory or state, upon all stock in the said Minnesota & 


Pacific Railroad Company, whether belonging to said 


company or to individuals, and upon all its franchises 
or estate, real, personal or mixed, held by said com- 
pany; and said land granted by said act of Congress 
hereby authorized to be conveyed to the said Min- 
nesota & Pacific Railroad Company shall be exempt 
from all taxation till sold and conveyed by said com- 
pany. 

That thereafter all and singular the rights, privileges. 
franchises, lands, property and interests of said Minne- 
sota & Pacific Railroad Company became and were 


24 
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25 vested in the state of Minnesota, and were, by a public 
law of the state, entitled “An act to facilitate the con- 
struction of the Minnesota & Pacine ratlroad, and to 
amend and continue the act) of incorporation relating 

thereto, approved March to, 1802, regranted by said 

State to said St. Paul & Pacine Railroad Company. 
hat in the vear 1804, by proceedings duly had pur- 

suant to the provisions of a public law of this. state, 
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chase have been and now its held and used by this re- 32 
spondent for railway purposes, and for the maintain- 
ance of its lines of railway, and that the same are 
necessarily so held and used tor such purposes by this 
respondent. 
Wherefore, this respondent says that said parcels ot 
land are, and each of them is, exempt trom the taxes 
in this proceeding sought to be cntoreed against the 
same respectively, and prays judgment that said par 
cels of land, and cach of them, be wholly discharged 
from said taxes. “beh 
W. bk. SMUTPTU, 
Attorney for St. Paul, Minneapolis & Manitoba Railway 
Company, Respondent, St. Paul, Minn. 
Ss. L. CAMPBELL, 


Of Counsel, 


Answer duly vertted. 


4 
The issues raised by the answer in these proceedings 
came on for hearing betore the court on the 6th day of 
June, 1887, at Long Prairic, in the county of Todd and 
after hearing the evidence and the argument of counsel 
and said court having taken time to consider the case, 
the court filed its decision as follows: 


Srare or MINNESOTA, | Disrkicr Court, 


County of Todd. \ Seventh Judicial District 
y Ix 
de) 


In the matter of proceedings to enforce payment ot 
taxes, ctc., Todd Co. vs. The St. Paul, Minneapolis & 
Manitoba Railway. 


The above entitled action came on for trial in the 
above named court betorethe Hlons. 1. W. Collins and 
L. L.. Baxter, judges thereof, at Long Prairie, in the 
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indi all of them set up and deseribed inthe detendant s 


ee ‘tie 
nswer. And that said lands are no part of the con 


eressional land vrants to the State of Minnesota, but 
vere purchased during the vear [882 trom private par- 


itil, and by him deeded to detendant dur- 


é _— th ir LSs2, ina hay been held and owned Dy 

4 the detendant in tee trom the date of said purchase. 

| Ill. That the Minnesota & Pacifi©e Railroad Com- 
2Q — vas created a corporation by an act of the Legis- 


: — =F 
ATIVE Assembi\ Or tl 


the territory of Minnesota, approved 
May 22, 1837, entitled “An act of Congress to execute 
the trust created by an act of Congress entitled ‘An 
act making a grant of land to the territory of Minne- 
sota, in alternate sections, to aid in the construction of 
certain railroads in said Territory, and granting lands 
in alternate sections to the State of Alabama, to aid in 
the construction of a certain railroad in said State, and 
“ranting certain lands to railroad companies therein 
named. | 
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IV. That by said act of May 22, 1857, it was pro- 


vided (in the « ightcenth section. thereol) as follows in 
regard to said Minnesota & Pacitic Railroad Company: 
“The said company shall and wiil, on or before the fst 
day of March in cach year, pay into the treasury of 
the territory or future state three per centum of the 
vross carnings of said railroad company for the year 
ending on the last day of the preceeding December, im 
iicu of all taxes and assessments whatsoever. .And 
in and by said section it was further provided as. tel- 
lows: “And tor securing to the territory or state the 
payment of the aforesaid per centum, it is hereby de- 
clared that the state shall have alien upon the railroads 
of said company, and upon all other property, estat 
and ettects of said company, whether real, personal or 
mixed; and the lien hereby secured shall take and have 
precedence of all demands, decrees and judgments 
avainst said company. That in and by said section it 
was further provided as follows: “And in) considera- 
tion of the said annual payments the said company 


shall be forever exempt from all taxes and assessments ° 


whatever by the territory, or state which shall succeed 
the territory, or by any county, town, city, village or 
other municipal organization in the Territory or State. 
And all stocks of the Minnesota & Pacific Railroad 
Company, whether belonging to said company or indi- 
viduals, and upon all franchises or estate, real, personal 
or mixed, held by said company; and said lands granted 
by said act of Congress hereby authorized to be con 
veyed to the said Minnesota & Pacific Railroad Com- 
pany shal! be exempt from all taxation until sold and 
conveyed by said company.” And by saidact of May 22, 
1857, there was granted tothe said Minnesota & Pacific 
Railroad Company all of the interests of the Territory 
and State of Minuesota in the lands granted to said 
Territory to aid in the construction of said lines of rail- 
road by the act oft Congress inentioned in the title of 
said act, and which act of Congress was approved 
March 3, 1857. 

V. That thereafter, all and singular the rights, priv- 


leges, franchises, lands, property and interests of said 


40 
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44 \innesota & Pacitic Railroad Company became and 


- 


were vested in the State of Minnesota, and were, by a 
public law of said State of Minnesota entitled, “An act 
to facilitate the construction of the Minnesota & Pacific 
Railroad Company, and to amend and continue the act 
of incorporation relating thereto,” approred March to, 
1862, granted by said State to the St. Paul & Pacific 


Railroad Company. 


VI. That by purchase thereot at mortgage fore- 
closure sales in Mav and June, 1879, the defendant be- 
came and still is the owner in tee of all that part of 


the lines of railroad of the Minnesota & Pacific Rail- 
road Company, extending from St. Paul, in the county 
of Ramsey, to St. Vincent, in the county of Kittson, in 
said State of Minnesota, and of the land granted to aid 
im the construction of the said St. Vincent extension, 
pects as alleged in the detendant’s answer in 
this proceeding: and of all the property, rights, fran- 
chises, immunities, exemptions and privileges at any 
time possessed by said companies or either of them, 
including the exemption trom ordinary taxation here- 
inbetore mentioned pertaining to said companies lines 
of railroad and granted lands; which said purchase by 
said defendant, and its right and title to all of said lines 
of railroad, property, rights, franchises, immunities, 
exemptions and privileges, were fully confirmed to said 
detendant in all respects as alieged in said answer. 

VII. That the said detendant accepted the provis- 
ions of said act relating to taxation, and thereby the 
same became and ever has been obligatory upon the 
State and the said companies, as alleged in said an- 
swer. .\nd that the said land law and the contract 
therein expressed has never been altered, repealed or 
rescinded, but still remains in full force, and that the 
said companies and the said defendant have always 
complied with the provisions thereof on their part, as 
alleged in said answer. 

VILL. That the said lands, as to which said answer 
is herein interposed, are the same lands which are par- 
ticularly described in said answer, and were all pur- 
chased by said defendant on account of their being 


valuable timber lands, as alleged in said answer: and 45 


said defendant has proceeded, with due diligence, to 
convert the timber growing on said land, into bridges 
and tie timber, forthe use of its road, as therein alleged. 
IX. That the taxes to enforce the payment of which 
this action is brought, remain delinquent and unpaid. 


CONCLUSIONS OF LAW, 


I. That the lands deseribed in the answer in this 
proceeding are not exempt trom taxation, but are sub- 
ject to the taxes levied and assessed thereon and are 
now delinquent and unpaid, and to entorce the colicc- 
tion of which this proceeding was brought. 

I]. That the plaintiff is entitled to judgement against 
the defendant, as provided by law, tor the collection of 
such taxes, and the interest and penalties thereon, to- 
vether with the costs of this procecding. And judg 
ment is hereby ordered accordingly. 

Dated August 30, 1887. 

LW. COLLINS, 
I. L. BAXTER, 


Fite ro r? 


MEMORAND.A. 


The defendant claims that under the provisions of its 
charter all of its property ot every kind and descrip- 
tion is exempt from taxation except the payment of a 
certain per centum of its gross earnings, which it is in 
said charter provided shall be received by the state in 
lieu of all other taxation. 

The charter referred to provides that the defendant 
company shall pay annually to the state three per cen- 
tum of its gross earnings; and that in consideration of 
such payment it shall be forever exempt from all taxes 
and assessments upon its stocks, upon its lands received 
from the general government to aid in the construction 
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V2 of its roads, and upon all its franchises or estate, real, frr- 
sonal op miicd, held by said company. The language ot 
this statute will not bear the construction which the 
detendant asks to have placc d upon it, when consid- 
ered in connection with the subject to which it relates, 
The defendant's counsel in his argument correctly says 
that in considering a statute or contract the court 
should, for the purpose of construction, place itself in 
the position of the party at the time the contract was 
made or the statute enacted, and to give it a construc- 

d8 tion in the light of surrounding circumstances. 

Under what circumstance was this statute enacted 
this contract entered into? The Minnesota & Pacific 
Railroad Company, under the charter of which the de- 
fendant claims all of its rights, privileges and exemp- 
tions, Was in 1837 (at the time of the enactment of the 
statute referred to) the owner of stocks, and prospect- 
ively of lands granted by the general government to 
aid inthe construction of tts roads. And this property, 
together with its franchises granted by the statute, was 

$4 all the defendant had at the time named. And it was 
inthe light of these surrounding circumstances that 
the Legislature said to the railroad company that in 
consideration of the payment by It ot three Der centum 
of its gross earnings the state would cxempt it from 
all other taxation upon its stocks, upon the land 
granted by the government und upon its franchises and 
estate, real and personal, held by it. What estate was 
there here referred to and intended by the Legislature 
to be exempt? Was it such property, real and per- 

2) sonal, as the company must necessarily possess itself of 
to enable it to build and operate its read, or such as it 
might see fit to acquire for its convenience simply, and 
for its speculative purposes? The answer to that ques- 
tion seems to us plain. The verv language of the 
statute shows that only such property as was necessary 
for the company, to enable it to build and operate its 
road, was intended to be exempt from the operation of 
the general tax law. If the Legislature had intended 
what the defendant claims, then certainly it would not 
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have specially provided tor the cxemption from taxa- ae 
tion of its stocks and the land granted to it as afore- 
said: for, if it was intended by said statute to exempt 
all of the property of the company— real, personal and 
mixcd — from taxation, it would be superfluous to men- 
tion any particular part of it. as was done in this case. 
The defendant claims that because the land was pur 
chased by the company for the timber thereon fit for 
ties and railroad purposes, that therefore the land is 
exempt from taxation we are unable to see upon 
what principle this claim is made. The land in ques- of 
tion was, when purchased by the detendant, covered 
with timber, which made it profitable for the defends nt 
to purehase it. The company could thus get timber 
cor railroad purposes cheaper than in any other way 
(there is no claim that it could not have been otherwis 
and elsewhere obtained), therefore the land, while in 
the hands of the defendant, should be exempt. This 
is really the position of the detendant, and if it is a 
correct one then so long as the defendant sees fit to o 
leave such timber, or any part thereof, standing and 08 
vyrowing upon said land, it will be exempt from taxa- 
tion. It seems to us, therefore, that said lands are tax- 
able; and that only such property, real and personal, 
as the defendant may acquire for permanent railroad 
use, and which is necessary to enable it to construct, 
maintain and operate its road, is exempt trom taxation 
under the provisions of the statute upon which the 
defendant bases his right to cxemption in this case. 
Any other rule would enable the defendant to secure <9 
). 


unlimited quantities of timber land in any part of the 
state, however distant from the line of its road, and 
hold it for speculative purposes. The Legislature never 
intended to give the railroad company such great and 
exclusive privileges; and there is nothing in the statute 
referred to to show any such purpose. No property of 
the defendant is absolutely exempt from taxation, ex- 
cept the land acquired from the government, but the 
effect of the statute is to tax certain railroad property 
in a manner different from that in which other prop- 
erty in the state is taxed; that is by requiring the pay- 
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68 be enforced against the several pieces or parcel of land 
set out and covered by the answer of said company 
herem, it is hereby stipulated that the following may be 
considered as tacts, viz.: 

The st. Paul, Minneapolis & Manitoba Railway 
Company ts a corporation duly organized under an act 
entitled “\n act to amend title 1 of chapter 34 of the 
eeneral statutes of Minnesota relating to corporations. 
being chapter 30 of the General Laws of 1876, and) the 
acts amendatory therot.” 

OF = And said railway company ts, and at all times since 
June, 1879, has been, and now is, the owner and in pos- 
session of and engaged in operation of the lines of rail 
road herematter mentioned. 

That said company owns in tee, and did prior to. the 
evy and assessment of the taxes covered by this pro- 
ceding, the several tracts of land, and each and all of 

them, set up in the detendants answer. 

That said lands are no part ol the congressional 
land grants to the state of Minnesota, but were pur 

9 chased by |. |. Hill during the year tS82 from) private 
parties, and [pr him deeded to defendant during the 
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vear ISd2, ane have been held and owned by the cde- 


cendant in fee trom the date of said purchase. 
hat the St. Paul & Pacific Railroad Company ex- 
ecuted a mortgage June 2, 1862, upon the branch line 
trom St. Paul to Watab, which is marked exhibit 1. 
Phat the said St. Paul & Pacine Railroad Company 
executed a mortgage June 2, 1862, upon its said branch 


the land grant  per- 


_ line and six sections in width ot 
il taining to such branch, which is marked Exhibit 2, 

That the first division of the St. Paul & Pacific Rail- 
road Company executed a mortgage October 1, 1865, 
upon said branch line from St. Paul to Watab and the 
entire land grant pertaining to that part of its line, 
which ts marked Exhibit 3. 

That said first division company executed a mort- 
gage dated March 1, 1864, covering the railroad only 
trom St. .\Anthony toward Big Stone Lake, distant 
about 130 miles, which is marked Exhibit 4. 

That said first division company executed a mort- 
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under the decrees in each of said foreclosure actions, 


the said St. Paul, Mianeapolis & Manitoba Railway 
Company became the purchaser and acquired | in 
rights under said de 
11) which by law passed by said foreclosure, whi 
said purchase Was subse juent! duly cConrrned 

That the Minnesota& Pacific Railroad Company was 


, - > " ‘4 , - 
created a corporation by an act of the Legislative .\s 
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sembly of the territory of Minnesota, approved May 
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tions, to aid in th onstruction tf certain railroads in 
said Territory, and granting public lands in alternat 
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76 sections to the state of .Vlabama to aid in the construc- 
tion of a certain railroad in said State, and granting 
certain lands to the railroad companies therein named, 
and by the same act the said company was empowered 
to construct the lines of railroad therein named, and 
which main and branch lines and the St. Vincent ex- 
tension line of the St. Paul& Pacific Railroad Company 
have always been a portion. 

That by said act of May 22, 1857, there was granted 
to said Minnesota and Pacific Railroad Company all 

77 the interests of the territory and state of Minnesota in 
the lands granted to said Territory to aid) in the con- 
struction of said lines by the act of Congress men- 
tioned in the title of said act, and which act of Con- 
cress Was approved March 3, 1857. 

That in and by said act of May 22, 1857, was pro- 
vided in the eighteenth section therot as follows, in 
regard to said Minnesota & Pacifie Railroad Company; 
“The said Company shall and will, on or before the 
hrst day of March in each vear, pay into the treasury 

WS ol the territory or future state three per centum of 
the gross earnings of the said railroad company forthe 
year ending on the last day of the preceeding Decem- 
ber, in lieu of all taxes and assessments whatever.” 

And in and by said section it was further provided 
as follows: ‘And for securing to the territory or state 
the payment of the aforesaid per centum, it is hereby 
declared that the state shall have a lien upon the rail- 
roads of the said company, and upon all other property, 
estate and effects of the said company, whether real, 

79 personal or mixed; and the lien hereby secured shall 
take and have precedence of all demands, decrees and 
judgments against said company.” 

In and by said section it was further provided as fol- 
lows: ‘And in consideration of said annual pay- 
ments, the said company shall be forever exempt from 
all taxes and assessments whatever by the territory, or 
state which shall succeed the territory, or by any 
county, city, town, village or other municipal organiza- 
tion in the territory or state, and all stock of the Min- 

nesota & Pacific Railroad Company, whether belonging 
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to said company or individuals, and upon all its tran Su) 
chises or estate, real, personal or mixed, held by said 


company, and said lands granted by said act of Con 
’ ° . 7% 
cress hereby authorized to be couveved tothe said Min 


nesota XN Pacihie natroad ( OUIDAhnY, shall ay At TyDp oe 
trom all taxation until sold and conveyed by said com 
pany. 
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hat therefore at 
tranchises, lands. property and interest of said Minne 


sota & Pacific Ratlroad Company became and were 


vested inthe State of Minnesota, and were by a public SI 
law of the state, entitled “.\n act to facilitate the con 
struction of the Minnesota & Pacific Railroad Com 
pany and to amend and continue the act of corporation 
relating thereto,” approved March 10, 1862, granted 
by said State to the St. Paul & Pacific Railroad Com 
pany, one of the Mortyvavors above named, 

That in the year 1864, by proceedings duly had pur 
suant to the provisions of a public law of this State en 
titled “.\n act to amend the charter of the St. Paul & 
Pacite Railroad Company,” approved February 6, 1854, 82 
the said first division of the St. Paul & Pacific Ratlroad 
Company was duly organized as a corporation, which 
said organization of said first civision of the St. Paul & 
Pacite Railroad Company was duly confirmed by pub- 
lic law of this State, approved February 1, t8606, en 
titled “.\n act to legalize and contirm the organization, 
acts and proceedings of the first division of the St 
Paul & Pacific Railroad Company, and in relation to 
the charter and powers of said company.” gs 

> 


That said company and this defendant have at all 
times fully complied with the requirements of the law 
in respect to the gross earnings, and the payment ©! 
the tax of three per centum. 

W. E. SMITH, 
(general Solicitor for Detendant. 
kK. BL WOOD, 


County Attorney of Todd County, Minn. 
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SESTATE OF MINNESOTA, SUPREME COURT, 


> 


OQcroserk Tere, .\. D., 1887. 


Tilhk COUNTY OF TODD, 
Ae ‘sr mdlent, 
THE ST. PAUL, MINNEAPOLIS & MANITOBA 
RATLWAY COMPANY, 
Appellant. 


SYLLABUS. 


The charter of a railroad corporation provided tor 
the payment to the State of a stated percentage of its 


eross earnings, im lieu of all taxes and assessments, and 
that in consideration of such payment the company 
should be forever exempt from all asseSsments and 
taxcs whatever upon its stock, franchises or estate, 
real, personal or mixed. 

Hleld. Yhat such exemption was not applicable to 
large tracts of timber land purchased by the corpora- 
tion, from which to take timber to be converted into 
ties and lumber for the uses of the corporation. 


DECISION. 


This railway corporation in 1882, purchased 35,000 
acres of land in Todd county, which, excepting an in- 
considerable portion, was timbered land. The question 

87 to be determined is as to whether these lands are ex- 
empt from ordinary taxation. 

The lands were purchased on account of their being 
valuable timber lands. Since 1885 the corporation has 


been engaged in cutting the timber and converting it 
into boards, planks, ties, and lumber of all kinds. The 
greater part of this has been used in constructing and 
repairing the railroad of this corporation in this State; 
the remainder (about one-third) has been used fora 
like purpose upon that part of the road which is in the 
Territory of Dakota. In some places where the tim- 


po 


att 


ber has been cut grass has grown up, a small quantity 
of which has been sold. Upon a part of one tract a 
townsite had been platted before this land was pur- 
chased by the corporation, and a part of the lots are 
now owned by it. 

This ¢ orporation became the owner of a part of the 
lineof the Minnesota & Pacitic Railroad Company, and 
as to its line of road, succeeded tothe rights, franchises 
and immunities of that company, including its exemp- 
tion from ordinary taxation. .As to this no question ts 
raised; nor that the charter of the Minnesota & Pacific 
Company is to be reterred to as defining the exemption 
to which the St. Paul, Minneapolis & Manitoba Com- 
pany is entitled. 

By section ft of this charter (C4. 7, 4. 1857, Batra 
session) Corporate powers were granted including the 
right to acquire by purchase or otherwise, and to hold, 
convey, sell and lease, property and estate, cither real 
or personal or mixed, Section 2 empowered the cor- 
poration to locate, construct and operate a railroad. 
Section 3 authorized the appropriation, by virtue of the 
right of cminent domain, of a belt of land not exceed- 
ing two hundred fect in width throughout the entire 
length of the road, and to take property even beyond 
that limit tor certain necessary purposes. Section 16 
regranted to the corporation the lands granted to the 
territory by act of Congress. Section 18 provided tor 
the annual payment to the state of three per cent. of the 
vross earnings Of the railroad “in licu of all taxes and 
assessments whatever,’ and that “in consideration of 
such annual payments the said company shall be for- 
ever exempt from all assessments and taxes whatever 
e S ® upon all stock inthe said Minnesota 
and Pacific Railroad Company whether belonging to 
said company or to individuals, and upon all its fran- 
chises or estate, real, personal, or mixed, held by said 
company, and said land granted by said act of Congress 
* . shall be exempt from all taxation till sold 
and conveyed by said company.” Section 20 declared 
that the company should be “capable in law of taking 
and holding any lands granted by the Government of 
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the United States, or of this Territory, or of the future 
state, or by other parties, which shall be conveyed to it 
by this act or by deed, gift or purchase, or by operation 
of law, and may mortgage, pledge, sell and convey the 
same * ‘ ce 

It isa familiar rule, declared and applied in almost 
all of the cases involving questions like that under con- 
sideration, that “statues imposing restrictions upon the 
taxing power of a state, except so far as they tend to 
secure uniformity and equality of assessment, are to be 
strictly construed.” This is the language of the Su- 
preme Court of the United States in) Bank vs. Tenn- 
essee, hereafter referred to. (7zoy US 493.) 

In county of Ramsey vs. Chicago, Milwaukee & St. 
Paul Railway Company, 33 Minnesota, 537 we had oc- 
casion to construe a similar statute. A statutory ex- 
emption of “the railroad, its appurtenances and appen- 
dages, and all other property, estate and clfects of said 
corporation, held or used for, in or about the construc- 
tion, equipment, renewal, repairing, maintaining or 
operating its railroads, including the land granted to 
said company to aid in the construction of said ratlroad, 
as also the stock and capital of said company.” was 
considered applicable only to such lands (apart from 
the land grant) as were held and appropiated to the 
proper purposes of the corporation in its business of 
constructing and operating arailroad. It has been con- 
sidered that the purpose of such statutes has been, 
not to exempt property from taxation, but to provide a 
substituted method of securing to the state its proper 
revenue from the taxabie property of these corporations. 

City of St. Paul vs. St. Paul & Stoux City Railway 
Company, 23 Minnesota y6g. County of Hennepin vs. St. 
Paul, Minneapolis & Manitoba Railway Company, 33 
Minnesota, 534, 535. Ramsey County vs. Chicago, Mil- 
waukee & St. Paul Railwa Company supra, and the ex- 
emption of taxable property from direct taxation ts 
based upon the assumption that such property will be 
held and used for the purpose for which the corporation 
was created and through such use yield to tae corporation 
an income, and to the state a percentage of the same in 


heuot direct taxation. We think that the decision in thy 
Case least cited, and thre ve AsSOnInY LLP Cord W hich if ts based, 
are applicable here toexclude the land in question, from 
the operation of the eXemption clause above recited. Phe 
language of the statute, itis trac, is sufficiently com 
prehensive to include all property, for whatever pur 
pose it may have been acquired and held; but that it: ts 
to be read and construed in) view of the purposes ton 
which the corporation was created. This was the con 
struction and operating of a railroad; and the whole 


act relates to this purpose. .\s to the land erant which * 


was conferred upon the poration to aid in 
the construction of the road, its privileges were 
peculiar, It was not expected that the great body 
of such lands would be occupied or used directly 
tor railroad construction or railroad business, and the 
purposes for which the grant was made contemplated 
that the Silhhie might be hele anal disposed olfor specu 
lation and vain; and as to such land the exemption was 
Spec ially and particuarly declared. But apart from: the 


rant of land was made, 


special purposes tor which this 
and the special provistons relating to at, there is noth 
ingin the charter extending the general scope of the 
powers of this company bevend the bounds which ordi 
narily limit the power end privileges of ratlroad cor- 
\) yrations. Althouvi It edie ey. 1 tor the pron acl 


henetit of the Company to sarehase land merely for 


speculation or to cnvasc in manufacturing for profit, 
. ’ ~ 
or in banking, it was not cinpowered to engvave in such 
enterprises; and ifit were to acquire anduse land tor such 
' a a P ' . 
PpuUrpOSs cs, SUCH Propecrty Would Net De mpioved in the 
manner contemplated by the statute in question, and 


would not come within the exemption there declared. 
No very preeise rule can be laid down by which it 
' : 7 i 7” 
can be determined, in all cases. whether land ac quired 
os — ; ~—— , ‘ : i : —— 
tor railroad Purposes Is OF Is Mot W thin such ex Miption, 
*4 ‘ , ' } et - 2 
lhe mere fact that it was acauired and used for pul 
poses CoMMmeclea with the road, would not necessarily 
! ‘ : . . : \ 7? , _ ] i 
aietermine its cneniption., Va crt) TaANches OF peustry 
| , , 


mioht be made serviceable im conmection with this (})- 


ote! to 
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100 various uses, which could hardly be supposed to have 
been contemplated, when the corporation was created, 
as being within the scope of its powers. Such might 
be the case with respect to the purchase and working 
of iron mines, torges and roiling mills; the erecting of 
residences for the use of its officers and cmplovees under 


ordinary circuinstances; the building up of towns along 


~y 


the route to attect the location of centers of population 


ana DuUSiINess, and tous to promote the business and the 


Interests of the company. Even though the state wer 
. ’ , . , 
Wl not to interfere with . orporation engaged im such en- 
terpris the property thus invested and used would 
+ } . ‘ te | 47 ‘ ‘ 1 
Ll} 4 Watlli | if ) pi) " Gee Ces SCOP {) hlis siatu- 
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tie operat cot ti QOnporation be tinhited to thos 
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dertaking: but it is contemplated that > extraordi 
narv and un OWers shali De CNereised 
¢ > ‘ es ] ‘ +} . A on | . ' . . nal } *% 
AL ils PDUPrC iis, | i} Pelllais) ffl (PLLC stion could not, 
+] ] ] . | f ° “ +} 
Wwe LLilllwW, ay Oo he bg 2 2 ty Lil alli Propel SCHSC Of oie 
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VOoOrd, NCCessalV fo i}e Prosccution Ope Tipis CHLCEpPFise, 


mor Was it such an oradinar\ appropriation OF propre riyv 
to the purposes of the railroad as to come within the 
1s} 


| israel ] . : . or -] . 
redson ANC scape Mm tne ee Miption, SLi ly cl pruned LrAse 


ana usc is no more within the contemplated means of 


accomplishing the purposes of the Mcorporation, and 
ice eebrebesewler senrracteeent le gor stich) bvee three 
no more propernv mcmdent thereto, than woud be thr 
purcRase Of ano iron mime and the erection and Opera 
. , i P ! ? 
Lion Of Works for ¢ crtineg the ore into iron, rats ane 
WmaCHIMNery, Here is anv Tanit to the cNneniptlion 


and as to this there can be neo Prestion uwilkacr the <lll- 


tiorities My property was unquestionably, in out 
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opimion. bevond the scope of the exemption, Tt may 


be stated as a Comer al proposition, that such real Cstate 
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ofa corporation as is not dése/f devoted to use tor rail 
road purpeses, is not within such exemption, even 
though the product of the road be so used. Whether 
any real property which the corporation could not 
acquire by condemnation under the law of eminent 
domuan ¢and it could) not have so acquired this land) 


would be exempt from ordinary taxation, we necd not 


In addition to authorities cited in Comér ef Rarisc 
oy. 6. AL Oe SA7? Ay. Co. supra, we reter to some others, 
oime to sustain the view we have taken of this case 
hi the matter of Swigert, 119 Ml, 83. the Supreme Court 
of that state lately considered the question of the tax 
ability for other than State purposes of a grain elevator 
built upon the fands of a rathroad corporation, and 
owned bv it. but leased to other parties, The clevator 
facilitated the operations of the railroad in the ship 
rac*n! ot Oreulil, Lhe charter ai thie ( COPTDP LEDS exempted 
from taxation certain vranted lands, and also, for a 


. ‘ . es ol - . ; . 
merino Of SIX Vears, ihe MOCK, property and cthects of 


| 
the compcuny " and thereatter the “stock, property and 
assets behougine to the conmpany were to be taxed te 


a limited extent for state purposes. The corporation 
was “exempted from all taxation of every kind, except 
as herein provided for” It was considered that 
although the language of the statute was sufficient to 
include the property in question within the cxeniption, 


ito was net the purpose of the legislature to 


*, «¢ oY + 
. «o ‘ : La 


exemot such property so held; it being not necessary 
for the construction and operation of the road. 
See alse [ll. Cent. R. R. Co. @. Trvin, 72 H., g$2. 

In Janko. Zermessee, tog, ©. S. gos, a banking cor 
poration Was empowered to purchase and hold a lot of 
eround for the ase of the institution as a place of busi 
ness, and at pleasure sell and exchange the same: and 
may hold such reai or personal property and estate as 
may be conveved to it to secure debts due the imstitu 


tion, and may sel! and convey the same.” The charte: 
further declared that the institution “should pay to the 


state an annual tax of one-half of one per cent. on each 
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BRIEF OF DEFENDANT IN ERROR. 


STATEMENT OF CASE 

These proceed nes grow out of an attempt on the part of the 
prlainietl in error to resist the collection of taxes tip eoni eorimin 
lands in the state of Minnesota owned by the plaintiff in error. 
The lands It) question Were } rprs hitised 1» the poicrimta ll it} error 
and claimed to be exempt from taxation under the laws of the 
state of Minnesota. The exemption is claimed under and by 
virtue of the charter granted the pricainatiil ih error OV the state 
of Minnesota. and withowt detathng the history of the levisla- 
tion and judicial proceedings which finally resulted in’ the 
organization of the plaintiff tn error as a corporation. it is suf- 
ticient to say that by its charter the plaintiff in error became 
possessed of a land grant, and in consideration of the anpual 
payment of a certain percentage of its earnings, it is granted 
anexemption from taxation as follows: 


~h 


steadied agains tte 


“> PO RE PEP, AE BEB 


‘And in consideration of such annual payments tie said 
company shall be forever exempt from all assessments and 
taxes whatever by the territory, or state which shal! succeed 
the territory, or by any county. city. town, village or ‘Other 
municipal authority in the territory or state. upon all stock, 
whether belonging to said company or to Individuals. and upon 
all its franclises or estate. real. personal or mixed, held by 
said compauy. aud the land granted to said company by an Act 
of Congres... and authorized to be conveyed to sald COhipany 
shall be exempt from all taxation until sold and conveyed by 
said company.” 

The tand in question is no part of the land grant of tie plain- 
tiff in error, but was purchased by the plaintiff in error in Dss2 
for the purpose. as claimed, of securing land from which to 
obtain ties and timber to be used in the construction of its rail- 
road. 

ltis concoded tor the purpose of this case that the company 
at all times have paid the per centum tax contemplated by 
their charter. 

Upon the trial of this case in the District Court it wos held. 
construing the exemption claimed by jdefendant in error. that 
the lands in question did not tall within the terms of the charter 
contract. This view was adopted by the Supreme Court of 


Minnesota upon appeal. 


, 


County of Todd vs, St. Po ML aM Ry. Co, 38S Minn. 16. 


It will be seem from the foregoing statement that the oniv 
issue passe) upon in this case was whether or not the exemp 
tion from taxation found in the charter of the railroad conmpany 
applies to the land in question. 

The Supreme Court of Minnesota held that where +: The 
charter of a railroad corporation provided for the payinent to 
the State of astated percentage of its gross earnings. in lieu 
of all taxes and assessments, and that in consideration of such 
payment the company should be forever exempt from aly 
assessments and taxes whatever upon its stock, franchises or 
estate. real, personal or mixed: that such exemption was not 
applicable to large tracts of timber land purchased by the cor- 
poration, from which to take timber to be converted into ties 
and lumber for the use of the corporation.” 

It was insisted upon by the plaintiff in error that the charter 
was a contract; that by its terms all the property of the com- 


pany was exempt; on the other hand the defendant in error 
insisted that the contract conld not be so construed as to 
exempt the lands from taxation. 


NO FEDERAL QUESTION IS PRESENTED. 


lt cannot be claimed that the State Court could base its 
decision Upon any subsequent statute which the defendant in 
error migrant claim rendered tne lands taxable. The following 
eXtracts from the stututes and constitution of Minnesota show 
that all property, not by law exempt, was taxable and that the 
power tO TAN such Property existed long berore the piaintitl iL 
errov received its Charter: 

Section one of chapter Iz. of the revised statutes of the 
Territory of Minnesota. for the yvear DSot. rends as follows: 

“Section f. Atl property real and personal, within the 
Territory not expressivy exempted therefrom. shall be subject 
lo taxation in the manner provided by law.” 

“see. a. The veal estate of incorporated companies. 
liable to taxation. shall be assessed in the district ino which the 
stine shall lie. in the same manner as the real estate of in 
dividuals.” 

Section two of the Schedule of the State Constitution of the 
Stiute of Minnesota. adopted upon the organization of the State 
In lsor. reads as follows: 

See, 2. AD laws now to foree in the Territory of Minne 
solu Hol repugnant to this Constitution, shall remain in foree 
until they expire by thetr own jimitation. or are altered or 
repeaiod ov the legislature 
Phe aciof Pol has been from time to time moditied, but only 
hminerinutters affecting the mode of procedure: Consequently 
if ne ONG, the lands were as a@ inatter of course taxable 
The very attempt to secure an exemption in the charter implied 
that the property of the company was taxable. except as 
exehppted, 

lt in dittieult to see how tt can be cGiaimed that the effect of 
the decision is to impair the obligation of a contract. Had the 
State sought to tax the lands under any law passed subsequent 
tothe date of the companys charter, under a claim tuat such 
subsequent law rendered the lands taxable. it could have been 
urged that the obligation of a contract was impaired, but the 
State claimed that under the terms of the contract itself the 
lands were taxable. 


hk 


RE OR Re 


The case in all its history has gone upon the theory that the 


lands were of course taxable, if not exempt, and the real ques- 
tion has been: Does the exemption found in the companys’ 
charter embrace the lands in question’ This is the only ques. 
tion that has been raised by the parties to the record, and the 
only question construed or passed upon by the Supreme Court 
of Minnesota. If the lands were, at the time the charter was 
granted, stibject to taxation as not within the exemption, a 
subsequent law merely modifying the tax procedure could not 
be said to impair the obligation of the contract, and that is the 
most that can be claimed for the subsequent legislation in this 
case, In order to give this Court jurisdiction, it must appear 
that the obligation of a contract has been impaired by a legis- 
lative enactment. 
New Oyvloas Watericorhks (Opa US, Lowisiand Sager Hes. 
to., 123 U. B. 48. 
ln that case the Court cites with approval the language found 
in Railroad Company es, Rock, 1 Wall, 177: °We are not author 
ized to review the judgements of State Courts. because their 
juden hts reluse to LIVE etiect to valid contracts, or DeCiuUse 
those judgements in their effeet impair the obligation of con- 
tracts: if we die. any Case decided by a State Court could be 
brought here where the party setting up a contract alleged 
that the Court had taken a different view of its obligation to 
that which he heid.” citing Naor vs. Evehange Bauk, 12 Wall, 379. 
The lattes case was one where the contract Was a statutory 
or charter contract. 
urther, such question must appear by the record to have 


been involved, 


Ne ih Ody le (ffi bharte rirorhs Company re. Lowisimanad Sugar Lie f. 


’ =... Sel poaeas, 


We insist that outside of the certificate in this case no sug- 
gestion appears that any law of Minnesota involving any viola- 


tion of contract rights has been called in question. 

Again, if the decision of the Supreme Court of the State can 
be sustained upon any grounds other than the upholding of a 
subsequent statute which, if given force, impairs the obligation 
of a contract. it will be upheld. In the case at bar the State 
Court went no further than to construe the original contract 


itself. The case at bar is clearly distinguishable from the case 
Of Jernoo Railroad Co. rs, Thomas, 12 0S. 17-4. and comes within 
the rule taid down tn New Orleans Wetlerivorks Compan es 
Louisiane Suger les, (io... ee The later case is a full review 
of the subject pointing out the distinetion between the rule 
therein laid down and that laid down ta Vere Relreerd Col rs, 
Thomas, supra, cried COOPLT ALLELE ats it does a ee Leb pote ie eitario (>) 
the numerous decisions of this Court Ipon fhe question. renders 


further citation by us unnecessary 
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must nevertheless be construed with reference to their use 
When applied to the subject under consideration. Now. when 


the Legislature says that all the property of a raitroad cor 
poration shall be exempt, what does it meany Tf it) means 
every species of property of which the railroad company under 
ahi xtraordinary charter may become the owner, then ap pel 
lant's position is correct. Dut we insist that it must be limited 
to mean such property as it might reasonably be presumed the 
company would need and acquire as necessarily incident to the 
conduct of its business as a common carrier. That is to say. 
the language must be interpreted not by the abstract rules 
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found in the dictionary, but in the tight of the law applicable 


to the subject. In other words. we contend that the statute 
exempting the property of a railroad company from taxation, 
no matter how general the language emploved, must be limited 
to property which, being a necessary incident to the operation 
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fhe eNeipption itself. Phi Cnarter contained ath exemption, 


and further provided that theeNxisting State authorities or Lewis- 


‘) 


lature, to at any time modify the charter, should not apply to 
the charter in question. The real question was whether the 
Legislature could subsequently modify this charter as to the 
exemption provision, The Court held that it could mot: that 
the charter constituted a contract whieh could not be atfeetod 
by subsequent legislation 

The Weshington University ee. Rowse, ld 34 involves the same 
question and was disposed of on the same eround 

Asuium rs, New Orleans, 10a US. 362. turned entirely upon 
the question of whether the Levistature. nndera venera! power 
lo dissolve corp rations. could effect the dissetut Onl by laNning 
the property of thie corporation This Court held: -“The 
Imposition of the tax in question. contrary to the express terins 


of the charte) hid Witheont LEE PPPOVESLON Or COMPPerSation Wills 


not a legitimate exercise Of the power of dissolution reserved 
by the code.” 

Wilmington Reaitroud vs, Reid, 12 Wall, 265. was a ease where 
the charter provided that the property of the company and the 
shares thereity should bre CNP)! from any peblie churgve or tax 
Whatsoever. The Court held thinat 
company’s franchise. The Court say 

“The taxes thiposed are | poeony Tepes TP rabetiise and rolling stoek 


, 


“of the COMmMpPany. ania Nepreoty Les col tere chyep rienant to and 


‘forming part of the property of the company. and necessary 
“to he “sed it) the siccess| Hh cpreration (>) its DUSINEeSssS : q*e*) 


e 


“tainly requires noargument toshow that a ranroad corporation 


“cannot perforin the functions for. hich it Was created without 
“owning rolling stock andalin ted quantity of real estate. ane 
“that these are embraced in the general term Property, Prop 
“erly isa word of laree Lyn penne? and ith its chpry ution to this 
"COMM pany ine luded ll the rer and poet sonal estate required DV 


“11 for the snecessfu] prosee it icon) cy! 


Its DUSTIeSS., If it hac 
“appeared that the company had acquired cither real or per 
“sonal estate beyond its legitimate wants. it is very clear that 
“such acquisitions would net be within the protection of the 
“contract. 

If it were not that the case of Jlank cs. Temnesee. sepra. ts 
more pointedly in our favor, we would be content to rest our 
Cause Upon the decision of the case last cited. keeping in mind 
the distinction made by the courts between what ts Hhecessary 
in the prosecution of the business of the COMpPanv. as beng 


devoted to use in the prosecution of such business, and what 


I EN PE A ID ow, 
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may be required to keep the property emploved in the prosecu- 
dew Of such DUSINessS Ih repair. - 

Rrightuon es, Kirner, 22 Wes. oc turned upon the question of 
Whether exemption from taxation includes exemption from tax: 
ation for local insproyvementts. 

Counsel for appellant COHTOCTICS thicit under appellant's charter 
they could take property not necessary for the use of the rail- 
road. and that Consequently =O) long as the company does not 
act wife evresin the acquisition of the property, the property so 
acquired inust be exempt. and devotes some space to the dis- 


cussion of 


; . ° ° 1 i ! 2 . 7 
Lhiis proposition. We think it cnough to say that 
. : . . , , ] : | ’ ’ 
there iS On TY obe Guestion InVOLVed. and that is Whetoer ibder 
j . né si ! } - . . - . Be 
the Lerhis of the charte) thie’? Tahneat iD question i CONCH Le aony) 
taxition.nd in construing the charter it must be admitted thiut 
t 


’ } } ’ 1 1 4° 1 ° 
there WOU Oe A Till Soe Whiere To thie CXCUMIPTION. rhenee, it 


LS 2 , be , 7 l oy _ i Lae . 4 loa) 4° , 

follows. aithough the language of the charter is plain, vet it 
’ : , ° " . } ' 

INUSt be Interpreted th View Of ine purpose Tor Which the cor 


- ant nares shecnet os } | = pare i , = | ' 
poration was created; that the janguage empioved ts the sitb- 


Jered ao] hierpretation. under the Pecoyepizca Piles Of ite rpreli- 
° ° Pe q | ; ‘ - : ‘ ¢ ’ . } ° : ° ‘ 
tion, Is evidenced from the fact that this and other Courts have 

. '° . , ‘ ‘ . ~* oe. » 
COnstanTiY placed a judicial construction in effect modifving 


terms as plain as those emploved in the charter in the case at 
bar: if belng. then, a matter of interoretation resting upon leg- 
islative intent to be gathered from the surrounding cireum 
Sslalices., anV reuse nauble doubt is to be resolved avainst the ex 
emption claimed. Carrying tie argument of appellant as a le- 
vitimate conclusion. it is difficult to imagine any kind of prop 
erty Which the company might not acquire for speculative pur 
poses and held relieved from the burdenof taxation. Here was 
atractof land quite generaily covered with timber, vet it ap- 
pears trom the evidence that a portion of it Consists of govern. 
ment subdivisions which have no timber upon them, which 
could be held and sold for speculation. not enough to warrant 
the assumption that they constituted any inducement to the 
purchase of the land. vet trifling as they are. they show the 
natural result of the claim of the plaintiff in error. If plaintitf 
in error could purchase thirty-tive thousand acres of land of 
Which nine forties had no timber at all. and hold the tract ex- 
empt from taxation. it could if it saw fit. purchase an equal 
amount of land with only nine forties available for timber, and 
yet claim the same exemption. If a purchase of thirty-five 
thousand acres including a few dozen town lots. as it appears 


11 


is the fact in the case at bar, could be held exempt. unreason- 
able as it is to suppose plaintiff in error would engage in pH 
yet. if it saw fit it might with equal propriety purchase the 
sume amount of land of which a similar intinitesimal amount 
might be available for timber. and the balance consist entirely 
of available real estate. 

Even under the view taken by plaintiff in error the burden of 
proving what quantity would be reasonable to hold for the 
purpose claimed would devolve Upon the COMP MANY “nd there is 
no evidence Upon this point. Yet the Court is asked to hold 
that timber lands are necessary in the Operation of a rartroad 
and that the COM Panny Is to be the sole judge as to the quantity 
necessary to told, 


rr? ‘ . 
Phe Titles Tees. tis be as we contend Thecit Tite® eoNeDTION Is 


| ‘ / . . ‘ I . . ‘ ‘ ; ° , 
lite leat Top stle gs ee fis Thre COPTER DELTA q*th} belies cae eperalitoee. 
Orat the most as ts necessarily used ib the Copy raliagds Ot the 

' 


road as distinguished from that which may be convenient in 
miintaming the road ina state or reparr. 


Ltailroads use a large quantity of tron. but it would hardly 


be contended that the pricintiey im oerror utes ts eharter, 
could hold mineral lands exempt from taxation. Again. the 
plaintiff in error claiming as it does the exercise of great 
sagacity in the purchase of this property. might with equal 


propriety purchase every acre of available timber land in the 
State and at its convenience use so much as it desired for ties 
and bridge timber and still hold the entire land exempt from 
taxation: and vet with oniyv a difference in degree. but none in 
principle. it is contended that this is the meaning of its charter 
contract. Wei insist that the case is clearly within the prin 


Ciple cpt Tye decision ot Slotle rh. Commixsiowne i's tof Meru stir iil. ‘2.5 


New Sersy Lai 10. approved DV this Courtin Dewk os. Te the 
vssee, spre, and respectfully submit that the judgment should 
be affirmed. 

MOSES KE. CLAPP. 
Counsel for Defendant in Error. 
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1 STATE OF Norta Dakota, ss: 
In the Supreme Court. 


I, R. D. Hoskins, clerk of the supreme court of the State of North 
Dakota, do hereby certify that in pursuance to the annexed writ of 
error in the case of Richard S. Tyler, plaintiff in error, vs. Cass 
County, defendant in error, that the annexed papers numbered 
from pages 1 to 62 are full, true, and correct copies of the original 
papers now on file in said court; that the following is a full, true, and 
correct copy of undertaking on appeal, and that they, together with 
the original writ of error and citation to the defendant in error, are 
hereby transmitted to the Supreme Court of the United States. 

Witness my hand and official seal this 4th day of August, 1891. 

[Seal Supreme Court, State of North Dakota. ] 


R. D. HOSKINS, 
Clerk Supreme Court, State of North Dakota. 


bo 


UNITED STATES OF AMERICA, 88: 


The President of the United States of America 
tothe honorable the judges of the supreme 
court of the State of North Dakota, Greet- 
ing: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said supreme court, before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision eouid be had in the said suit between 
Cass County, appellant, and Richard S. Tyler, respondent, wherein 
was drawn in question the validity of a treaty or statute of or an 
authority exercised under the United States and the decision was 
against their validity, or wherein was drawn in question the valid- 
ity of a statute of or an authority exercised under said State on the 
ground of their being repugnant to the Constitution, treaties, or 
laws of the United States and the decision was in favor of such 
their validity, or wherein was drawn in question the construction 

of a clause of the Constitution or of a treaty or statute of 

3 or commission held under the United States and the decision 

was against the title, right, privilege, or exemption specially 
set up or claimed under such clause of the said Constitution, treaty, 
statute, or commission, a manifest error hath happened, to the great 
damage of the said respondent, as by his complaint appears, we, 
being willing that error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinetly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme 

Court of the United States, together with this writ, so that you 

have the same at Washington within sixty days from the date 

hereof, in the said Supreme Court to be then and there held, that, the 
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Seal of the Supreme 
Court of the United 
States. 
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2 RICHARD 8. TYLER VS. CASS COUNTY. 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error what | 
of right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the eleventh day of June, in the year of our 
Lord one thousand eight hundred and ninety-one. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 
DAVID J. BREWER, 


Associate Justice of the Supreme Court of the United States. 


(indorsed :] 115. Filed in the clerk’s office, supreme court, State 
of North Dakota, Jul- 2, 1891. WR. D. [loskins, clerk. 
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The President of the United States to Cass County, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington 
within sixty days from the date hereof, pursuant to a writ of error 
filed in the clerk’s oftice of the supreme court of the State of North 
Dakota, wherein Richard S. Tyler is plaintiff in error and you are 
defendant in error, to show cause, if any there be, why the Judg- 
iment rendered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable David J. Brewer, associate justice of the 
Supreme Court of the United States, this 11th day of June, in the 
year of our Lord one thousand eight hundred and ninety-one. 

DAVID J. BREWER, 
Associate Justice of the Supreme Court of the United States. 


o [ Endorsed :] Original. 113. Filed in the clerk’s office, 
supreme court, State of North Dakota, Jul- 2, 1891. R. D. 
Hoskins, clerk. 


On this Ist day of July, in the year of our Lord one thousand 
eight hundred and ninety-one, personally appeared before me, the 
subscriber, W. D. Hodgson, deputy United States marshal for the 
district of North Dakota, and makes oath that he delivered a 
true copy of the within citation to Charles I. Wilson, a member of 
the board of county commissioners for the within-named Cass 
county, at Fargo, N. D., July Ist, 1891. 

W. D. HODGSON, 
Deputy U.S. Marshal, Dist. North Dakota. 


Sworn to and subseribed the Ist day of July, A. D. 1891. 
[Seal ©. BE. Robbins, Notary Public, North Dakota. ] 
C. E. ROBBINS, 
Notary Public. 
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RICHARD 8S. TYLER Vs. CASS COUNTY. 0 
6 To J.C. Gill, G. J. Kissner, R. EF. Fleming, C. W. Redmon, and 


bin Young, as the board of county commissioners of Cass 
county, Dakota: 

You will please take notice that I, Richard S. Tyler, appeal from 
the decision of the board of county commissioners of said county to 
the district court of the third judicial district of the ‘Territory of 
Dakota in and for said county, which decision was upon a claim 
made by me upon said county for the refunding of two hundred 
and fifty-seven and ,4; (257.34) dollars paid by me to the county 
treasurer of said county at tax sale October Oth, ISS, for the taxes 
on the land described in my petition filed with said board of 
county commissioners, and which decision was made, given, and 
rendered by said board of county commissioners on the 26th day of 
March, 1886, and is recorded in the proceedings of said board in the 
words and figures following, to wit: “On motion, the petition of 
Richard 8. Tyler for the refunding of 257.54 dollars for taxes paid 
the county treasurer at the sale October 6th, 1855, as deseribed in 
said petition, be rejected, and that said bill be disallowed.” 

You will further please take notice that | appeal to said district 
court from the decision of said board of county comtuissioners, made, 
given, and rendered on the 26th day of Marel, 1886, upon my ap- 
plication by petition for the refunding of three hundred and forty- 
seven and ;5,°5 (847.59) dollars for the taxes paid to the treasurer of 
said county at tax sale October 6th, 1885, as desertbed in said peti- 
tion, which said decision is recorded in the proceedings of said board 
of county commissioners in the words and figures following, to wit: 
“On motion, the petition of Riehard 8. ‘Tyler for the refunding of 

347.59 dollars for taxes paid the county treasurer at tax sale 
ri October 6th, 1885, as described in said petition, be rejected, 
and that said bill be disallowed.” 
RICHARD S. TYLER. 


(Endorsed :) To the board of county commissioners of Cass county. 
Notice of appeal. Due and personal! service of a notice of appeal, of 
which the within is a copy,is hereby admitted at Fargo, D. T., this 
15th day of April, 1886. G. J. Kissner, one of the board of county 
commissioners. Filed June 11, 1886. ‘T. C. McConnell, clerk, by 


I. R. Wiswell, dep. 


Copy of Proceedings of County Commissioners Cuss County, Db. 7. 
KrIpAYy, March 26th, 1SS6. 

Board met at 2 p.m. 

Present: Messrs. Gill, Fleming, Young, and Redmon. 

The following bill and communication was presented: 
To the honorable board of commissioners of Cass county and the 

county treasurer of such county. 

GENTLEMEN: At the annual tax sale held and made by said treas- 
urer in October, 1885, of lands for non-payment of taxes claimed to 
have been duly and legally assessed and levied thereon in the year 1854 
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and in prior years I purchased the south half (S. 3) of the southwest 
quarter (S. W. }) and the south half (S. }) of the southeast quarter _ 
(S. E. $) and the northeast quarter (N. E. }) of the southeast quarter 
(S. E. 4) of seetion thirty-five (35), township one hundred and forty 
(140), range filty-two (52), for the sum of two hundred and fifty-seven 
and ;'#) ($257.34) dollars, which amount was at the time of such pur- 

chase the amount claimed by said treasurer and advertised 
8 by him as the amount legally due and payable on account 

of such taxes, and such lands were then and there at public 
auction struck off to me for that sum, which amount I duly paid to 
the said treasurer, and which has since been retained by him. 

It having since developed and been adjudicated by the highest 
tribunal that such land was not taxable at the time said pretended 
assessment and levy was made,and that by mistake no tax was due 
thereon at the time of such sale by said treasurer— 

You will piease take notice that pursuant to the statute in such 
case provided I hereby respectfully demand and request that said 
county and you, to whom tiiis notice and demand is addressed, save 
me harmless on account of such purchase by paying me said sum 
of two hundred and fifty-seven and ;';4, dollars, with interest thereon 
at the rate of 12 per cent. per annum from and since the time of 
such sale. 

Yours, «e., RICHARD S. TYLER. 

Dated March 25th, 1886. 

STONE & NEWMAN, Attorneys. 


Cass county and the treasurer thereof to Richard 8. Tyler, Dr. 


- 


1886, March 25. To amount of principal paid upon sale 
of the S.} of the S. W. 4, S. 2 of the 
S. E. 4, and the N. E.} of the S. E. } 
section 35, 140, 52, for taxes... ---- -- $257 34 


and interest thereon at 12 per cent. from and since Oct. 6th, 1885, 
being the day of sale thereof,as more fully appears by annexed 
statement and demand. 


TERRITORY OF DaAkora, 
County of Cass, . 


i) Richard 8. Tyler, being first duly sworn, says that he is the 

claimant and person named in the account, statement, and 
demand annexed ; that said account is just, true, and correct, and 
the full amount thereof is owing the deponent, and that no part 
thereof has been paid. 


RICHARD 8. TYLER. 


Subscribed and sworn to before me this 25th day of March, 1886. 
D. A. LINDSEY, 
[SEAL. ] Notary Public, Cass County, D. T. 


At this time said R.S. Tyler, through his attorneys (Messrs. Stone 
& Newman), offered to surrender and cancel the county treasurer’s 
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certificate of tax sale, number 381, of the lands mentioned in the 
above petition, dated October 14th, 1885, issued for the sum of 
$257.54. 

On motion, the above petition and bill of Richard 5. Tyler was 
referred to the district attorney, who reported as follows : 


Farao, D.'T., March 26th, 1886. 
advise the board of county commissioners to reject the within 
bill and refuse to grant the relief therein demanded. 

CHAS. A. POLLOCK, 

District Attorney, Cass County, D. 7. 


— 


On motion, the petition of Richard S. Tyler for the refunding of 
$257.54 for taxes paid to the county treasurer at tax sale Oct. 6th, 
1885, as described in said petition, was rejected,and that said bill be 
disallowed. 

Richard S. Tyler presented an additional petition, asking that the 
county treasurer be instructed to refund the taxes collected at tax 
sale of October 6th, 1885, on the land below described, stating, 

among other things, as a ground therefore that the lands 


10 deseribed were not taxable: 
I. } of N. E. } see. 27, 141, 49, dated Oct. 6, ISS5.-------. $9 61 
N. 3 of N. EF. 4 and Y Kk. } of N. W. | see. 1]. Ae > Bu, dated 

Oct. 6, 1880. Baia lac a aa a 16 11 
N. 3 ” of S. W. ! and Ss. W. } of N. W. i sec. 35, 157, 50, dated 

Oct. {), 1885. ee RON RN NN MOEA eae ec Taw een A ae Ne MN Nr NS Ke ") 41 


W. 1 of sec. 25,138, 50, less the undivided one-half of N. W. 


} “and W, 1 of S.W. } thereof, Oct. 6, 1585, 858.14, less 

TIE At cass cncteneiennnin tendinitiainsiitin annie ienemiiimualal 36 03 
S. bof N. 2 of S. E. l of N. Eo. } see. 35, 140, 52, dated Oct. 

ie: Bie hcccenisicincs sccenseninsanniiatiebieadi inaeiideaebchinincasetsien eerie tens died a a 
S. E. } of see. 7, 140, 55, dated Oct. 7th, 1885 ...-2. 2-2... 39 99 
Section 29, 143, 55, dated Oct. 7th, 1885_...--.---.22 2-2. 123 89 
Section 31, 141, 54, dated Oct. 7, 1885... -.......--...... 64 01 


and interest thereon at the rate of 12 per cent. per annum from 
and since the dates above given, each being respectively the days of 
sale thereof. 

On motion, the above petition of Richard 8S. Tyler was referred to 
the district attorney, who reported as follows: 


FarGco, D. T., March 26, 1856. 

[ advise the board of county commissioners to reject the within 
bill and refuse to grant the relief therein demanded. 
CHAS. A. POLLCK, 

District Attorney, Cass County, D. T. 
_ On motion, the petition of Richard S. Tyler, for the refunding of 
$347.59 for taxes paid to the county treasurer at tax sale Oc tober 
9 1885, as deseribed in said petition, was rejected, and that said 


bill be disallowed. 


te ee i se 
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11 TERRITORY OF DAKOTA, i 
County of C (SS, 


I, E. F. Johnson, auditor within and for said county, do hereby 
certify that the above transcript is a true, cerrect, and complete 
copy of the records of the action of the board of county commis- 
sioners of said county relative to the petition of Richard S. Tyler 
for the refunding of moneys paid to county treasurer of said county 
at tax sale of 1SS5 as the same appears on pages 3584, 385, 386, and 
387 of Book “B” of the records of said board. 

Witness my hand and the seal of Cass county, D. T., this 15th 
day of June, A. D. 1886. 

Kk. F. JOHNSON, 
[SEAL] County Auditor, Cass County, D. T. 


(indorsed :) Filed June 17, 1886. T. C. MeConnell, clerk, by FE. 
R. Wiswell, dep. 


Territory oF Dakota, | 
County of Cass. f 


District Court, Third Judicial District. 


Ricuarp S. TYLER 
against Stipulation of Facts. 
Cass Counry. 


[t is stipulated by and between the parties to the above-entitled 
action that the following is a true and correct statement of the facts 
in said action upon which plaintiff bases his claim to recover 
therein, to wit: 


J. 


That the Northern Pacific Railroad Company is a corporation 
duly organized and existing under that certain act of Congress ap- 
proved July 2nd, 1864, entitled “An act granting land to aid in the 
construction of a railroad and telegraph line by the northern route,” 
and under those certain subsequent acts and resolutions of Congress 
relating to the same subject-matter, each of which acts is hereby 
made a part hereof. 


12 IT. 


That the lands hereinafter described and each and every parcel 
thereof were embraced within the provisions of said act, and were 
by the terms and provisions thereof granted to the said Northern 
Pacific Railroad Company under said terms and provisions, and 
since the date of said grant and before the assessment and levy of 
the taxes thereon, as below described, all of said land had been 
transferred to third parties, either by contract or warranty deed, 
and are now in possession of such third parties by virtue of such 
contracts and deeds. 


IT. 


That under and in pursuance of said several acts and resolutions 
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of Congress said Northern Pacific Railroad Company had_ prior to 
the year 1854 completed and caused to be completed and put in 
operation a continuous line of railroad and telegraph extending 
from the waters of Lake Superior, at Duluth, Minnesota, westerly 
across the said State and across the ‘Territory of Dakota to and be- 
yond the westerly limit of said Territory, and of the character and 
materials specified in said acts, and everything had been done by 
said railroad company to acquire a complete and perfect title to the 
lands in controversy in this action and hereinafter described, ex- 
cept as to the payment of the costs of survey, ete., required in the 
act of Congress of July 15th, 1870, all of which part of said rail- 
road within the Territory of Dakota had been located and com- 
pleted since July 16th, 1870. The Government of the United States 
since the passage of said act of Congress of July loth, S70, has 
caused said lands hereinafter described to be surveyed at its own 
expense, no part of which expense or costs of surveying was repaid 
to it by said railroad company until after such sale and about March 
16th, 1886. The patents for said lands hereinafter deseribed or any 

of them had not on the 6th day of October, 1885, been issued 
13 to said railroad company or to any persons for said company, 

and the Government of the United States refused to issue 
said patents until the payment for surveying and selecting said 
lands as above mentioned and required by said act of July 15th, 
1870. 

IV. 

That the lands hereinafter mentioned and described were at the 
time said acts were passed and the said railroad located through 
the said Territory of Dakota a part of the public domain of the 
United States and not any part of right of way mentioned in said 
act, and had never been sold, reserved, granted, or otherwise appro- 
priated except as above mentioned, and were free of pre-emption 
and other rights, and were situated within the distance of forty 
miles of the line of the railroad of the Northern Pacific Railroad 
Company ; that in the vear 1854 and prior thereto the officers of 
suid county of Cass authorized by the laws of this ‘Territory to as- 
sess pro-erty therein for the purposes of taxation and to levy taxes 
thereon assessed and levied taxes upon said land and each pareel 
thereof for that and prior years, all of which remained unpaid on 
the 6th day of October, 1555. 

V. 

That prior to said 6th day of October, 1585, A. IL. Burke, who 
then was and now is county treasurer of said Cass county, did ad- 
vertise and give public notice that on a certain day and place, to 
wit, on the first Monday in October, 1855, at the oflice of the said 
treasurer, In the city of Fargo, in said county of Cass, he would 
sell the said lands according to law for the non-payment of said 
taxes and for the collection of the same; that on said 6th day of 
October, 1855, at said office, the said A. Il. Burke, as county treas- 
urer of said Cass county, offered said lands and each separate parcel 
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thereof for sale at public auction to the highest bidder for the 
14 non-paymentof the said taxesand for the collection of thesame, 

and the said lands and each separate parcel thereof were 
then and there at said sale publicly struck off and sold to this 
plaintiff, he being the highest bidaer therefor, for the sums respect- 
ively hereinafter mentioned, set opposite to each respective descrip- 
tion of said lands. 

That said A. H. Burke, as treasurer of said Cass county, did 
thereafter execute and deliver to this plaintiff a certificate of sale 
of said lands in form as provided by law to be issued upon the 
sale of lands for the non-payment of taxes, and this plaintiff did 
thereupon pay the said Burke,as treasurer of said Cass county, each 
and all the sums hereinafter mentioned as the purchase price of 
said parcels of land respectively, which said sums amounted in the 
aggregate to five hundred and one dollars and sixty-eight cents. 

That hereafter and prior to the commencement of this action and 
prior to the presentation of his petition therein to the board of 
county commissioners of said Cass county for repayment of said 
sums this plaintiff tendered to said Burke, as treasurer of said Cass 
county, an offer to surrender to him, as such treasurer, upon repay- 
ment of said sums as afores said, eae hh and all of said certificates of 
sale; that the several parcels of land as aforesaid sold by said 
Burke, as said treasurer, to this plaintiff and hereinbefore mentioned 
are described as follows, to wit: 


The south half of the southwest quarter, south half of 
southeast quarter, and northeast quarter of southeast 
quarter of section thirty-five, township one hundred and 
UR SRN BR B00 cence cctnncumnnes ( oom Gee oe 
The north half of southwest quarter and southwest quarter 
of northwest quarter of section thirty-three, township 
one hundred and thirty-seven, range fifty...-..--.---- - ww 4i 
West half of section twenty-five, township one hundred and 
thirty-eight, range fifty, less the undivided one- 


15 half of the northwest quarter and the west half 
of the southwest quarter thereof....-..-.-.-.--- 36 03 

All of section twenty-nine, township one hundred and forty- 
Saves; tange GRy-Lve ....... .ccccs enccccececune cues 123 89 

All of section thirty-one, township one hundred and forty- 
one, range fifty-four--....---. --.-- sniesninin aati ie Se 


And that the sums set opposite of each of said descriptions respect- 
ively is the sum for which such description was so as aforesaid sold 
to this plaintiff, 

It is further agreed that upon the submission of this stipulation 
to said court judgment in said action shall be rendered thereon 
without other or further proof. 

August 4, 18586. 

STONE & NEWMAN, 
Plaintiff’s Attorneys. 

CHAS. A. POLLOCK, 
Defendant's Attorney. 
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(Endorsed :) District court, county of Cass. R.S. Tyler vs. Cass 
county. Stipulation of facts. Filed December 30th, 1886. T. C. 
McConnell, clerk, by E. R. Wiswell, dep. 


TERRITORY oF Dakota, } oa 
County of Cass, 


In District Court, Third Judicial District. 


RicHarp S. Tyler 
vs. Notice of Intention to Move for a New Trial. 
(‘ass CouNTY. 


Please take notice that the defendant intends to move the court 

to vacate and set aside the decision of the court rendered in the 

above cause on the 7th day of December, 1886, and to grant 

16 a new trial of said cause upon the following grounds, to 
Wit: 

Insufficiency of evidence to justify the decision of the court. 
Said motion will be made upon a statement of the case hereafter to 
be prepared and upon all the papers now upon file, as well as the 
minutes of the court made in said cause. 

Yours respectfully, CHAS. A. POLLOCK, 
Attorney for Defendant. 


Fargo, D. T., December 10th, 1886. 
To Messrs. Stone & Newman, attorneys for plaintiff. 


(Endorsed :) Territory of Dakota, county of Cass. Richard S. 
Tyler vs. Cass Co. Notice of intention to move for a new trial. 


Due and personal service of the within notice of intention to move 
for a new trial upon us is hereby admitted by copy at Fargo, D. T., 


this 10th day of December, 1856. 
STONE & NEWMAN, 
Altorneys for Plaintiff. 


TERRITORY OF gd 
County of Cass. 


In District Court, Third Judicial District. 
R. S. Tyter 


vs. 
Cass Country. 


Statement of the Case on Motion for a New Trial. 


This action arises upon an appeal from the decision of the board 
of county commissioners of Cass county, D.'T., in refusing to refund 
plaintiff the sum of five hundred and one dollars and sixty- 

17 eight cents and twelve per cent. interest thereon from and after 
October 6th, 1885; which said sum of five hundred and one 
dollars and sixty-eight cents was paid to the treasurer of said county 
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October 6th, i885, by said plaintiff as a tax-sale purchaser for the 
lands hereinafter described, for certain taxes then claimed and repre- 
sented to be due thereon. 

The cause being regularly on the calendar of the June term of 
said court and coming on at said term to be heard, plaintiff appeared 
by Messrs. Stone & Newman and defendant by Chas. A. Pollock, 
Esq. A trial by jury was formally waived by hoth parties in open 
court and the following agreed statement of facts were presented and 
agreed upon as containing all the question- in issue between the re- 
spective parties; and the said action was at the same time heard 
aud decided upon the return of the county auditor of said Cass county, 
upon said appeal, and upon the said agreed statement of facts, which 
was as follows: 


TERRITORY OF Dakota, | 
County of Cass. j 


District Court, Third Judicial District. 


Ricuarp S. TYLer 
against Stipulation of Facts. 
Cass County. 


[t is stipulated by and between the parties to the above-entitled 
action that the following is a true and correct statement of the facts 
in said action upon which plaintiff bases his claim to recover therein, 
to wit: 

I. 

That the Northern Pacific Railroad Company is a corporation 
duly organized and existing under that certain act of Congress, ap- 
proved July 2nd, 1864, entitled “An act granting land to aid in the 
construction of a railroad and telegraph line by the northern route,” 
and under those certain subsequent acts and resolutions of Congress 
relating to the same subject-matter, each of which acts is hereby 
made a part hereof. 


18 II. 


That the lands hereinafter described and each and every parcel 
thereof were embraced within the provisions of said act and were 
by the terms and provisions thereof granted to the said Northern 
Pacific Railroad Company under said terms and provisions, and 
since the date of said grant and before the assessment and levy of 
the taxes thereon, as below described, all of said land had been 
transferred to third parties either by contract or warranty deed and 
are now in possession of such third parties by virtue of such con- 
tracts and deeds. 


III. 


That under and in pursuance of said several acts and resolutions 
of Congress said Northern Pacific Railroad Company had, prior to 
the year 1884, completed and caused to be completed and put in 
operation a continuous line of railroad and telegraph extending 


5 eel 
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from the waters of Lake Superior, at Duluth, Minnesota, westerly 
across the said State and across the Territory of Dakota to and be- 
yond the westerly limit of said Territory, and of the character and 
materials specified in said acts, and everything had been done by. 
said railroad company to acquire a complete and perfect title to the 
lands in controversy in this action and hereinafter described, ex- 
cept as to the payment of the costs of survey, ete., required in the 
act of Congress of July 15th, 1870, all of which part of said railroad 
within the Territory of Dakota had been located and completed 
since July 15th, 1870. The Government of the United States since 
the passage of said act of Congress of July 15th, 1870, has caused 
said lands hereinafter described to be surveyed at its own expense, 
no part of which expense or costs of surveying was repaid to it by 
said railroad company until after after such sale and about Mareh 
16th, 1886. The patents for said lands hereinafter deseribed or any 

of them had not on the 6th day of October, 1885, been issued 
19 to said railroad company or to any persons for said com- 

pany, and the Government of the United States refused to 
issue said patent until the payment for surveying and _ selecting 
said lands as above mentioned and required by said act of July 15th, 
1870. 

LV. 

That the lands hereinaiter mentioned and described were at the 
time said acts were passed and the said railroad located through the 
said Territory of Dakota a part of the public domain of the United 
States and not any part of right of way mentioned in said act, and 
‘ind never been sold, reserved, granted, or otherwise appropriated 
except as above mentioned, and were free of pre-emption and other 
rights and were situated within the distance of forty miles of the 
line of the railroad of the Northern Pacific Railroad Company ; that 
in the year 1SS4 and prior thereto the officers of the said county of 
Cass, authorized by the laws of this Territory to assess property 
therein for the purposes of taxation and to levy taxes thereon, as- 
sessed and levied taxes upon said land and each parcel thereof for 
that and prior years, ali of which remained unpaid on the 6th day 
of October, 1885. 

V. 

That prior to said 6th day of October, 1885, A. If. Burke, who 
then was and now is county treasurer of said Cass county, did ad- 
vertise and give public notice that on a certain day and place, to 
wit, on the first Monday in October, 1885, at the oftice of the said 
treasurer, in the city of Fargo, in said county of Cass, he would sell 
the said lands according to law for the non-payment of sail taxes 
aud for the collection of the same; that on said 6th day of October, 
1885, at suid oftice, the said A. H. Burke,as county treasurer of said 
Cass county, offered said lands and each separate parcel thereof for 

sule at public auction to the highest bidder for the non-pay- 
9) ment of the said taxes and for the colleetion of the same, and 
the said lands and each separate parcel thereof were then 
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and there at said sale publicly struck off and sold to this plaintiff, 
he being the highest bidder therefor, for the sums respectively here- 
inafter mentioned, set opposite to each respective description of said 
land. 

That said A. H. Burke, as treasurer of said Cass county, did 
thereafter execute and deliver to this plaintiff a certificate of sale of 
said lands in form as provided by law to be issued upon the sale of 
lands for the non-payment of taxes, and this plaintiff did thereupon 
pay the said Burke, as treasurer of said Cass.county, each and all 
the sums hereinafter mentioned as the purchase price of said par- 
cels of land respectively ; which said sums amounted in the aggre- 
gate to five hundred and one dollars and sixty-eight cents. 

That hereafter and prior to the commencement of this action and 
prior to the presentation of his petition therein to the board of 
county commissioners of said Cass county for repayment of said 
sums this plaintiff tendered to said Burke, as treasurer of said Cass 
‘county, an offer to surrender to him, as such treasurer, upon repay- 
ment of said sums as aforesaid, each and all of said certificates of 
sale; that the several parcels of land as aforesaid sold by said 
Burke, as said treasurer, to this plaintiff and hereinbefore men- 
tioned are described as follows, to wit: — 


The south half of the southwest quarter, south half of 
southeast quarter, and northeast quarter of southeast 
quarter of section thirty-five, township one hundred and 

SE tect nscaninnaitiiins nanan $257 34 
The north half of southwest quarter and southwest quarter 
of northwest quarter of section thirty-three, township 

one hundred and thirty-seven, range fifty ..--.....--- 20 41 
West half of section twenty-five, township one hundred 
and thirty-eight, range fifty, less the undivided one- 


21 half of the northwest quarter, and the west half of 
the southwest quarter thereof _........_.- nenntianiens 36 03 

All of section twenty-nine, township one hundred and 
forty-three, range fifty-five ......................-... 128 89 

All of section thirty-one, township one hundred and forty- 
one, range fifty-four-............-.................. 64 Ol 


and that the sums set opposite of each of said descriptions respect- 
ively is the sum for which such description was so as aforesaid sold 
to this plaintiff. 

It is further agreed that upon the submission of this stipulation 
to said court judgment in said action shall be rendered thereon 
without other or further proof. 

August 4, 1886. 

STONE & NEWMAN, 
Plaintiff’s Attorneys. 

CHAS. A. POLLOCK, 
Defendant’s Attorney. 


Thereupon the court heard the arguments of the respective 
counsel and took the matter under advisement. 


, ot Magy s 
Fey 
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That on the 7th day of December, 1886, said court rendered his 
decision in the premises in the following language: 


Upon the agreed statement of facts made and filed in this action 
I find the following conclusions of law: 


I. 


That at the time of the sale of the lands mentioned and described 
in said statement by the treasurer of said Cass county for delinquent 
taxes no tax of any description was due upon any portion of said 
lands. 


II. 


That said lands and each and every parcel thereof was sold, as 

set forth in said statement of facts, by the mistake and wrong- 

22 ful act of said Burke, the then treasurer of said Cass county. 

I therefore enter judgment in favor of the plaintiff and 

against said Cass county for the amount of $501.68, with interest 
thereon from and after the 6th day of October, 1885. 

WM. B. McCONNELL, 
Judge of the District Court. 


To which decision defendant, by counsel, duly excepted as follows: 


TERRITORY OF DAKOTA, 
County of Cass. 


In District Court, Third Judicial District. 


Ricuarp S. TYLer 
vs. Exceptions to Decision. 
Cass Country. 


And now comes the defendant, by its counsel, and excepts to the 
decision of the court returned for the plaintiff herein, and defendant 
hereby alleges and specifies the following particulars in which the 
evidence appearing in the agreed statement of facts and introduced 
at the trial of this action is insufficinet to sustain said decision : 


I. 


The evidence is insufticinet to warrant the conelusion of law, num- 
bered I, that the lands in question were not subject to and liable for 
taxation for the years mentioned in said agreed statement of facts 
(reference being made to entire “agreed statement of facts”), and 
that there were no taxes due for said years, but, upon the contrary, 
said evidence shows that the taxes so mentioned were due and 
properly a lien on the said lands. 


II. 


The evidence is insufficient to warrant the conclusion of law, num- 
bered II, that there was either a mistake or wrongful act of the 
treasurer of Cass county, D. 'T., in selling the land in question (ref- 
erence being made to the entire “agreed statement of facts”). 
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ITT. 


It being admitted that at the time of the assessment and 

233 levy of the taxes on the lands in question the same did not 

belong to the Northern Pacific Railroad Company, but were 

in the hands of third persons by right of purchase, the remaining 

evidence was further insufficient to warrant the conclusion of law, 

numbered I, that as such and in such conditions there were no taxes 

due and they were not subject to and liable for-the taxes referred to 
(reference being made to entire “agreed statement of facts”). 


The foregoing exceptions to the decision of the court in the above- 
entitled action are severally examined and allowed, and the same 
are ordered to be annexed to and incorporated with the statement 
of the case. 

Fargo, D. T., December 14th, 1886. 

WM. B. McCONNELL, 
Judge of the Dist. Court. 


(Endorsed :) Richard 8. Tyler vs. The Board of County Commis- 
sioners of Cass County, D. T. Exceptions to decision. Chas. A. 
Pollock, att’y for def’t. 


The above and foregoing statement of the case herein contains the 
statement of the case as proposed by the defendant and agreed to by 
counsel for plaintiff. 

And I now hereby settle and allow the same in presence of coun- 
sel for both parties, without objection, and certify that the same con- 
tains a true and correct statemeut of all the evidence adduced at the 
trial of this action and which wasat said trial stipulated and agreed 
upon as containing and presenting all the facts at issue between the 
parties. 

Also defendant’s exceptions to the decision, together with 
24 all other proceedings had or taken at the trial of said case. 

It is hereby ordered that the same be incorporated with 
and be made a part of the judgment-roll. 

Dated Fargo, Dakota, December 14th, 1886. 

WM. B. McCONNELL, 
Judge of the District Court. 


TeRRITORY OF DaKkorTa, 
County of Cass. 


In District Court, 3rd Judicial Dist. 


Ricuarp S. TyLter 
8. Motion for a New Trial. 
Cass Country. 
To Messrs. Stone & Newman, attorneys for plaintiff: 

Please take notice that defendant herein will, at the court-house, 
in the city of Fargo, Cass Co., D. T., at the hour of ten o'clock a. m., 
December 14th, 1856, or as soon thereafter as counsel can be heard, 
move the court or the judge thereof to grant a new trial in the above- 
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entitled action, and specifies herein the following grounds upon 
which said motion will be based, viz: 
That the evidence appearing at the trial is insuflicinent to susiain 
the decision of said court. 
And states the following particulars wherein the same was insuf- 
ficient. 
I. 


The evidence was insufficient to warrant the conclusion of law, 
number 1, that the lands in question were not subject to and liable 
for taxation for the years mentioned in said agreed statement of 
facts, and that there were no taxes due on the same, but, upon the 
contrary, said evidence shows that the taxes so mentioned were due 
and properly a lien on said land. 


IT. 


The evidence is insufficinet to warrant the conclusion of 

25 law, number I1,that there was either a mistake or wrongful act 

of the treasurer of Cass county, D. T., in selling the lands in 
question. 


IIT. 


It being admitted that at the time of the assessment and levy of 
the taxes on the lands in question the same did not belong to the 
Northern Pacific Railroad Company, but were in the hands of third 
persons by right of purchase, the remaining evidence was further 
insuflicinet to warrant the conclusion of law, number I, that as such 
and in such condition there were no taxes due, and they were not 
subject to and liable for the taxes referred to. 

‘The said motion will be based upon the pleadings, the statement 
of the case, and all the records so far made in said ease, together 
with all orders of the court or the judge thereof made herein. 

Yours respectfully, CHAS. A. POLLOCK, 
Attorney for Defendant. 


(Endorsed :) Territory of Dakota, county of Cass. R.S. Tyler vs. 
The Board of Co. Com. Cass Co., D. T. Motion tor new trial. 


Due and personal service of the within notice of motion upon us 
by copy is hereby admitted this 14th day of December, 1586, at 
Fargo, D. T., all questions as to time and manner of service being 
waived. 

STONE & NEWMAN, 
Alt’ys for Plaintiff. 


Terrirory oF Da a 
County of Cass. 
In District Court, Third Judicial Dist. 


At a regular term of the above-named court held in the court- 
house, in the city of Fargo, Dakota Territory, on the 14th day of 


16 RICHARD S. TYLER VS. CASS COUNTY. 


December, 1886, it being the regular December term of said 


26 court. 
Present: Hon. Wm. B. McConnell, judge. 


RicuHarp S. TYLer 
v8. 
Cass Country. 


The above-entitled cause came before me on due notice this 14th 
day of December, 1886, on motion of the defendant to set aside the 
decision of the court heretofcre made and for a new trial of this cause, 
Messrs. Stone & Newman appearing for plaintiff and Chas. A. Pol- 
lock appearing for defendant. 

And, having heard the respective counsel and duly considered 
said motion, it is ordered that the said motion be, and the same is 
hereby, denied. 

Dated Fargo, D. T., Dec. 14, 1886. 


By the court: 
WM. B. McCONNELL, Judge. 


To which order the defendant, by its counsel, excepted as fol- 
lows: 

Defendant excepts to the above order denying defendant’s motion 
to set aside the decision of the court herein and for a new trial of 
this cause, and at the request of defendant’s counsel said exception, 
together with said order and the notice of intention to move for a 
new trial,also the motion for a new trial herein, and all and sin- 
gular, are hereby brought upon and made a part of the record and 


judgment-roll in this case. 
Dated Fargo, D. T., Dec. 14th, 1886. 


By the court: 
WM. B. McCONNELL, Judge. 


At a term of the district court of the third judicial district of the 
Territory of Dakota held in and for the county of Cass, at the court- 
house, in the city of Fargo, on the 50th day of December, 1886, being 

the regular December term of said court. 
27 Hfon. Wim. B. McConnell, judge presiding. 


RicHarpD S. TyYLer 
v8. 
THE County oF Cass. 


This cause having come on for trial upon an appeal by plaintiff 
herein from the decision of the board of county commissioners of 
Cass county upon the matter properly before said board, and hav- 
ing been duly tried and submitted to this court at the June term 
thereof upon a written stipulation of facts and upon argument of 
counsel, Stone & Newman appearing for plaintitf and Charles A. 
Pollock, Esj., district attorney, appearing for defendant, after due 
consideration it is ordered and adjudged that the plaintiff have and 
recover of and from the defendant herein the sum of five hundred 
seventy-five dollars and twenty-three cents, together with his costs 
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and disbursements of this action, to be taxed according to law by 
the clerk of this court, amounting to twenty-five and ,°?, dollars, 
amounting in the whole to the sum of six hundred one (601) dol- 
lars and sixty-eight cents. 

WM. B. McCONNELL, Judge. 


Attest: T. C. MCCONNELL, Clerk, 
[seAL.] By E. R. WISWELL, Dep. 


TERRITORY OF DAKOTA, 
County of Cass. 
District Court, Third Judicial District. 


Ricuarp S. TYLer 
Us. Statement of Judgment. 
THe County or Cass. 


pO nS ene Ne ae i oiiiiineniie $501 68 
Interest at 12 per cent. from —— -.----- a 44 Oo 
pation ey ee ii titties nein $10 00 
Costs after notice and before trial. ..........-.._--_----- 3 00 
ON I i alee 5 00 

28 I iii iii eisai icant 
Re i 7 95 
I internal iiaclaiaih aan eet $25 95 


The costs in the above-entitled action are hereby stipulated at 
the sum of twenty-five dollars and ninety-five cents, and the clerk 
of this court is authorized to tax the same at said amount. 

STONE & NEWMAN, 
Plaintifj’s Attorneys, 

CHAS. A. POLLOCK, 
Defendant's Attorney. 


The costs in the above-entitled action are hereby taxed and allowed 
at the sum of twenty-five dollars and ninety-five cents. 
T. ©. McCONNELL, Clerk, 
By E. R. WISWELL, Dep. 
Filed Dec. 30, 1886, at 4.30 o’clock p. m. 


T. C. McCONNELL, Clerk, 
By E. R. WISWELL, Dep. 
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Territory oF Dakors, | 
County of Cass. j 
In Distriet Court, Third Judicial District. 


RicHarpb 8S. TYLER 
Us, 


Cass CouNTY. 


TERRITORY OF DAkoTa, ve 
Third Judicial District, bas: 

1, Win. B. McConnell, associate justice of the supreme court of 
the Territory and sole presiding judge of the third judicial district, 
which district ineludes the county of Cass, do hereby certify that 
the following-named papers, to wit: 

1. Notice of appeal from board of county commissioners ; 

2. Copy of proceedings of board of county commissioners ; 

3. Stipulation of facts ; 
29 4. Notice of intention to move for a new trial ; 
5. Statement of case, which includes— 
a. Statement; 
b. Stipulation of facts ; 
c. Conclusions of law; 
d. Order for judgment ; 


e. Exceptions to decision ; P 
f. Order of court and exceptions ; 
6. Motion for a new trial ; 
7. Order overruling motion for a new trial and exceptions ; 
8. Judgment ; 
are contained in and constitute the judgment-roll and the whole 
thereof in the above-entitled action. 
Dated January 27th, A. D. 1887. 
WM. B. McCONNELL, Judge. 
Territory OF Dakota, 
County of Cass. 
In District Court, Third Judicial District. 
RicHarp 8S. Trier 
US. Notice of Appeal. 
Cass County. ¥ 
Please take notice— 
That the defendant in the above action hereby appeals to the 
supreme court of this Territory from the judgment therein made 
and entered in the said district court on the 30th day of Decem- 
ber, 1886, in favor of the piaintiff in said action and against said 
defendant and from the whole thereof. 
Defendant also appeals from the order made by said court on | 
the 14th day of December, 1886, in said cause denying defendant’s | 
e 
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motion for a new trial herein, and asks that the same may be re- 
viewed. 
Fargo, D. T., December 30th, 1886. 
30 CHARLES A. POLLOCK, 
Attorney for Def’t. 
To the clerk of the district court, Cass county, D. T., and Stone 
& Newman, attorneys for plaintiff. 


(Endorsed :) Richard S. Tyler vs. Cass county. Due and personal 
service of the within notice of appeal is admitted upon us by copy 
this 30th day of December, 1886. T. C. McConnell, clerk district 
court, Cass county, D. T. Stone & Newman, attorneys for plaintiff. 
Filed this 30th day of December, 1886. T. C. McConnell, clerk. 


Assignment of Errors. 


In the Supreme Court of the Territory of Dakota. 


Ricoarp 8. Ty er, Plaintiff and Respondent, 
vs. 
Cass County, Defendant and Appellant. 
The appellant herein says there is manifest error on the face of 
the record in this: 


I. 


The court erred in deciding that the lands mentioned and de- 
scribed in the agreed statement of facts were not subject to and 
liable for the taxes therein described, and that there were no taxes 
due thereon. 


IT. 


The court erred in deciding that lands were sold either by the 
mistake or wrongful act of the treasurer of Cass county. 


31 ITT. 


The court erred in overruling defendant’s motion for a new trial, 


said motion being based upon the grounds in said motion specified. 
CHAS. A. POLLOCK, 


Attorney for Defendant. 


TERRITORY OF DAKOTA, \ as | 
County of Cass, 


VYhird Judicial District. 


I. T. C. McConnell, clerk of the district court within and for the 
said county of Cass, in the third judicial district of the Territory of 
Dakota, do hereby certify that the above and foregoing is a full, 
true, correct, and complete transeript and copy of the notice of 
appeal and proof of service thereof, of the judgment-roll, and of the 
certificate of the judge in the above-entitled action, wherein Richard 
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S. Tyler is plaintiff and Cass County is defendant, as the same now 
remains of record in the said court. ‘ 
In witness whereof I have hereunto set my hand and affixed the 
seal of said court this 27th day of January, A. D. 1887. 
[SEAL. | T. C. McCONNELL, Clerk. 


The above and foregoing papers, numbered from pages one to 
twenty-six, inclusive, were filed in the supreme court of the State 
of North Dakota on the 14th day of December, A. D. 1889. 


32 STATE OF NortH Dakota, 88 : 


In the Supreme Court, October Term, A. D. 1890. 


Us 


Ricnarp S. Tyrer, Plaintiff and Respondent, 
Cass County, Defendant and Appellant. 


Appeal from the district court of Cass county. 


This action coming on to be heard at the October, A. D. 1890, 
term of this court, at the supreme court room, in the city of Grand 
Forks, State of North Dakota—present, Guy C. H. Corliss, chief 
justice, and J. M. Bartholomewand Alfred Wallin, associate justices— 
and the appeal herein having been argued by counsel for the appel- 
lant and by Seth Newman, Esq., for respondent, and the court hav- 
ing advised thereon, it is now here considered, ordered, and adjudged 
that the judgment of the said district court within and for said Cass 
county, appealed from herein, be, and the same is hereby, reversed, 
and the district court is directed to dismiss the ease. 

And it is further ordered that this cause be, and it is hereby, re- 
manded to the district court for further proceedings, according to 
law and the judgment of this court. 

And it is further considered and adjudged that appellant have 
and recover of the respondent costs and disbursements in the dis- 
trict court and on this appeal expended, to be taxed and allowed in 
the district court. 

Dated Nov. 29th, 1890. 

By the court: 


GUY C. H. CORLISS, 


Chief Justice. 
Attest: 


[sean.] R. D. HOSKINS, Clerk. 


O38 (Endorsed :) File No.1. In supreme court, State of North 

Dakota, October term, 1890. Richard S. Tyler, plaintiff and 
res., vs. Cass County, defendant and app. Filed in open court this 
29th day of Nov., 1890. R. D. Hoskins, clerk. Remittitur sent down 
Mar. 5, 1891. Recorded in Judgment Book B, page 42. R. D. 


Hoskins, clerk. 


— 
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Opinion of the Court. 


In the Supreme Court, October Term, 1890. 


RicHarp 8S. Tyrer, Plainuff and apes 
Us. 


Cass County, Defendant and Appellant. j 


The defendant county, through its treasurer, sold certain lands 
for delinquent taxes at the annual tax sale in October, 1885. The 
lands so sold were a part of the original grant by the General Gov- 
ernment to the Northern Pacific Railroad Co. The lands were 
surveyed at the expense of the United States and earned by said 
company after the passage of the act of Congress of July 15, 1870, 
pertaining to survey fees, and no part of such survey fees had been 
repaid to the United States at the time of such sale. Prior to the 
assessment and levy of the taxes for which said lands were sold the 
railroad company had disposed of the lands and conveyed them to 
third parties by deeds and contracts, and such third parties were in 
possession. Said lands were regularly assessed and all the proceed- 
ings leading up to the tax sale were regular. Plaintiff bought the 

lands at such tax sale and brings this action to recover 
ot the purchase-money so paid. Held, that such lands were not 

tuxable at the time of such assessment, because the United 
States held the fee title to said lands and had a lien thereon for the 
survey fees (Northern Pacific Railroad Co. vs. Rockne, 115 U.S., 
600); but that since land was a subject of taxation in Dakota Terri- 
tory, prima facie these lands were taxable. ‘Taxation was the rule ; 
freedom from taxation the exception. 

2. Held further that, the assessor being a judicial officer, where 
property is exempted from taxation by class and not by specific de- 
scription, he has full jurisdiction and it is his duty to decide in each 
instance whether or not a particular piece of property falls within 
any of the exempted classes, and in this respect the source of the 
law that establishes the exemption is immaterial. 

3. Held further that an erroneous decision of an assessor in the 
matter of exemptions does not deprive the tax proceedings of juris- 
diction, but until such erroneous decision is modified or set aside by 
the proper tribunal all officers with subsequent functions may safely 
act thereon. 

4. Upon a right of recovery at common law there is nothing in 
this case to relieve plaintiff from the rule of caveat emptor as an- 
nounced by this court in the case of Budge vs. City of Grand Forks, 
decided at this term. 

5. Under the law in force when such sale was made the treasurer, 
in the matter of the collection of the taxes, was purely a ministerial 
officer, and when he received the duplicate tax-list with the warrant 
of the county commissioners attached, if such process was fair on iis 
face and contained nothing that would apprise the treasurer of any 

defects or infirmities, and in a case where it does not appear 
30 that the treasurer had any knowledge of any defects or in- 
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firmities, such treasurer was fully protected from personal lia- 
bility in collecting the taxes upon all property contained in his 
said list so long as he acted strictly within the statute. The law 
furnished his authority for selling property for delinquent taxes ; 
the warrant with the tax-list attached furnished him the subjects 
upon which to exereise such authority. 

6. The statute (Compiled Laws, section 1621) which required the 
treasurer to “sell all lands liable for taxes of any description for the 
preceding year or years ” meant all lands liable for taxes, as shown by 
the process, in his hands. Ile could not refuse to sell lands on his 
list nor could he sell lands not on his list. 

7. Section 1629, Compiled Laws, then in force, read as follows: 
“When by mistake or wrongful act of the treasurer land has been 
sold on which no tax was due at the time the county is to save the 
purchaser harmless by paving him the amount of the principal and 
Interest at the rate of twelve per cent. per annum from the date of 
sale, and the treasurer and his sureties shall be liable for the amount 
to the county on his bond or the purchaser may recover the same 
directly from the treasurer.” Held, that the sale of the lands in 
this case was neither the mistake or the wrongful act of the treas- 
urer within the meaning of said section, and that plaintiff has no 
right of action under said seetion. 

8. Section S4 of chapter 132, Laws of North Dakota for 1890, has 
no application to a sale of lands made before the enactment of said 
chapter. 

(Svilabus by the court.) 

Appeal from a judgment for plaintiff entered in the district c/urt 
for Cass county, Hon. Wm. B. McConnell, judge. 


Stone & Newman, for plaintiff and respondent: S. B. Bartlett, A. 
C. Davis, J. A. McEldowny, and Jesse A. Frye, for defendant and 
appellant. 


36 BARTHOLOMEW, J.- 


This action was commenced by the presentation by plaintiff of 
aclaim to the board of county commissioners of the defendant 
county, by which plaintiff sought to recover certain money paid 
by him as the purchase price of tax-sale certificates on certain 
real estate sold) by defendant’s treasurer for delinquent taxes at 
the annu/a tax sale on October 6th, 1885. The board of county 
commissioners refused to allow the claim and_ plaintiff appealed 
under the statute to the district court. In that court the case 
was tried upon an agreed statement of facets without a jury. 
From this statement it appears that the real estate in question was 
a part of the original grant by the United States to the Northern 
Pacific Railroad Company; that said company had, prior to the 
levy and sale hereinafter mentioned, disposed of said lands to private 
parties by deeds and contracts, and such parties were In possession : 
that no patents had issaed for said land: that the railroad company 
earned said lands after the passage of the act of Congress of date 
July loth, i570, pertaining to survey fees; that said lands were 
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originally surveyed at the expense of the United States Government 
aud after the passage of said act of Congress, and no part of the 
cost and expenses of said survey lad at the time of said tax sale 
been repaid by said railroad company to the United States, as pro- 
vided by the last-mentioned act of Congress ; that in 1584 and prior 
thereto the taxing oflicers of the different county proceeded to assess 
said lands and levy taxes thereon, all of which remained unpaid on 
October 6th, 1885, and on said date the treasurer of said county pro- 
ceeded to sell said lands for said delinquent taxes and the plaintiff 
purchased the same, and it was to recover the purchase-money so 
paid that this action was brought. 
No question is made as to the regularity of the sale or the tax 
proceedings leading thereto. The statement of facts, as was 
od intended, brings the lands clearly within the conditions ex- 
isting in Railroad Co. v. Rockne, 1156 U.S., GOO, 6 Sup. C't 
Rep., 201. Under the law, as settled by that case, the lands in ques- 
tion were not taxable at the time the taxes were assessed and levied 
by reason of the non-payment by the railroad company of the sur- 
vey fees, for which the General Government had a lien upon the 
lands. The lands not being taxable, of course nothing passed by the 
sale. Plaintiff claims to recover his purchase-money, with 12 per 
cent. per annum interest, under a statute to be hereinafter consid- 
ered, or the purchase price, with legal interest, as for money had and 
received. The liability of a taxing municipality to refund money 
paid for void tax-sale certificates in the absence of a regulating 
statute has very recently received full consideration by this court,and 
such liability was denied. See Budge v. City of Grand Forks,47 N. 
W. Rep., 390 (decided at this term). As the briefs of counsel in this 
‘ase were in the hands of the court and received careful considera- 
tion before the decision was reached in the case against the city of 
Grand Forks, it will not be necessary for us to say anything upon 
this point in addition to what we then said except to note one dis- 
tinction which is strenuously insisted upon by counsel. In the for- 
mer case the invalidity of the tax-sale certificates arose from certain 
irregularities in the proceedings of the taxing oflicials. In this case 
the invalidity arose from the entire absence of power in the sover- 
eignty under whose authority this tax sale was inade to impose any 
tax whatever upon the lands which plaintiff purchased at said sale. 
In Railroad Co. v. Rockne, supra, it was held that when, after the 
passage of the act of Congress of July 15, 1570, lands within the 
original grant to said railroad company were surveyed by the Gen- 
eral Government, the Government had a lien upon the lands for the 
expenses of such survey,and that the fee title could be divested only 
by payment of such lien. Since the fee title, coupled withan actual 
interest in the land, remained in the General Government, the Ter- 
ritory of Dakota was powerless to tax such land. It is true that by 
territorial statute the property of the United States was expressly 
exempted from taxation; but said statute was unnecessary, as tue 
organic act of the Territory forbade the taxation by the Territory of 
the property of the United States, and the power cannot exist in a 
State to tax the property of the United States, even in the absence 
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! | provisions. MeCulloeh v. Maryland, 4 Wheat, 316 ; 
Van Broeklin ev. Anderson, L117 U.S., 151, 6 Sup. Ct Rep., 670; 
Tucker v. Ferguson, 22 Wall, 527; People v. U.S., 93 IIL, 30. Re- 
spondent claims that as to all tnatter of procedure the rule of caveat 
emptor applies to tax-sale purchasers, but that it goes no further ; 
that such purchaser is uuder no duty to Inquire into the facets giv- 
Lhige i ginal jUPisdiction CO TM pose the tux,andthata taxing municl- 
lity should refund in a case like this when 1t has received money 
tu Which it had not only no legal right but to which the Territory 
Was powerless to give ita legal right. On the argument this dis- 
tinction impressed us, but upon full investigation we fail to find 
any direct support for it, either in authority or reason. The taxing 
powers of a State are plenary, and extend to all property within its 
jurisdicuion hot specially exempt. Prima facte all property within 
any given county is taxable. The statute says (section Lo41, Comp. 
Laws): “All property, * * except such property as is here- 
Inalter CX press. eXemmptled, shall be subject to taxation.” The or- 
Yablic act of Lhe Perritory of Dakota (section 12) says: ~ The legis- 
lative Powel shall extend to all righttul subjeets of legislation not 
Incolisistent with the Constitution and laws of the United States; but 
7 , io tux shall be iin posed Upot the Properly of the United 
States. | learly this Is a Himitatlion——an exception Lo the general 
power. laxalion is the rule; treedom from taxation Is the excep- 
tion. Whoever would claim iminunity must bring himself within the 

exception lle cunnot make a prema facve case tor recovery by 
od SLAP wileging that he has been taxed. butler ve. Super- 

visors, 26 Mich., 22; Robertson v. Commissioners, 44 Mich., 


274;60 NW. Rep, Go; Davenport v. Railroad Co., 38 Lowa, 630; 


— f 
ucker / herguson pre lf anv particuiar property Oe not tax- 
ubie, il is because itl Dbeioliys lo a ciass Which DY solne law has been 


reiieved of the OUuUrdens of taxallon, and from the vers necessities of 
the Situation the power must ve lodged somewhere to MALY Whether 
or not any speciiied piece of property belougs to any particular Class ; 
otherwise NU Fssessiliell! llidd ever ve rade : and it particular 
tract OL property lib Deiohys to a Clauss LOal las been relieved of the 


burdens of taxation ess iegvisialive ehactinenlt is JUST as iree 


from such burden «as the tract that DelOolys LO the class that was 
Hbever subpjes (> Liat pure, Aik the County would have just the 
Sallic leval rivit to the tioueyv received trom a tax sale of the one 
Lract as O7 Lilie Ootliel di, tis We View IL, Lie Gut) vould devolve 1pon 
thie Ussessor [hi Cil “C, dlia Thh the Olle JUSLas NUCH as In Lhe other, 
LO decide pritnarhiy Wibeltier or thot the respective tracts should be 
dssessctl i LC l in \W YCa. 2! how Pr. 493, tine COUrtl Says : 
‘it can Make no dillerenc lb Tevarad to it issessors TUPrisdicllon 
Wihieller Lilis linbthuiaie’ POU, LANALIOLL APIses TPO) Stale or natlonat 
law, it either Guse thie puestion of MwWiIty LO TaXULION Is LO pe de- 
lermihed Dy Lhe issessOrs, ibid tle VY ilaVe, Ol COURSE, JUPrIsSadIClloh to 
decide it. [t is “uaily a judicial decision in eitber case, naving 
equai protection froin liability for having decided erroneously.” 


Nor miUust We GCOMIOUNUd Ail Proueous Gecisiohl ol the assessor oh a 


matter Within luis jurisdiction with a want ot jurisdiction. ‘he 
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assessor is the first officer to act in the process of the collection of 
the public revenue. His jurisdiction depends upon the antecedent 
act of no official. The law fixes his jurisdiction, and for taxation 
purposes it 1s coextensive with its geographical limits aud covers 
the whole subject-inatter of assesstinents. Every tract of land within 
those limits must either be placed upon or omitted from the assess- 
ment-roll, and the matter must in each instance be determined by 
the assessor. The cases sometimes speak of the assessor as having 
no jurisdiction to assess exempt property, but this must always be 
received in connection with the further proposition that the assessor 
has the right, and it is his duty, to decide what does and what does 
not belong tothe exempt classes. It is true that if the law expressly 
exempts certain deseribed property, then there is no question of ex- 
einption left for the assessor to decide, and he is without jurisdiction 
to assess the property so described. State ¢. Shacklett, 57 Mo., 280, 
was a case of that kind. For the full faets in that case it is necessary 
to consult Railroad Co. v. Shacklett, 30 Mo. 550. The capital stock 
of the railroad company was exempt, but had been assessed by the 
assessor and the collection of the tax enforced by Shacklett, and an 
action was brought against the collector and his bondsmen to recover 
the amount, and the court says: “ The officer is bound to know the 
law, and if he executes process which is void, emanating from a 
court or officer having no jurisdiction, he acts at his peril and will 
not be protected where the assessment was illegal. Its illegality 
Was apparent on the very face of the tax books placed in the col- 
lector’s hands, as much so as if it has purported to have been made 
on the court-louse or other property which the law expressly ex- 
empts from taxation.” The language of the learned court as applied 
to the case before it has our full approval. [t is no doubt true that 
if an assessor should return a tract of land as belonging to and as- 
sessed against the United States such assessment would bea nullity, 
and the assessor and all acting after him in the collection or enforce- 
ment of such tax would be trespassers. The samme would be true 
should an assessor assess a school-house and grounds against a school 
township, and the reason would be, in each ease, that on the face of 
the proceedings the oflicer would be attempting to do what the law 
positively declared should not be done. But should the same oflicer 
in good faith, and relying upon the record as it appears to him, 
assess property against private parties In possession, but which in 
fact belonged to the United States or to a school township, such act 
would not be without jurisdiction, nor would the oflicer be a tres- 
passer, because upon the face of the record he would be doing only 
what he had full authority to do. Of course, a tax sale following 
such assessment would pass no title, but that event always follows 
au illegal sale and does not prove that the assessor was without Juris- 
diction. ‘The agreed statement in this case shows that the lands tn 
question formed a portion of the original grant of lands by the Gen- 
eral Government to the Northern Pacific Railroad Company. This 
and similar grants have been held to pass to the grantee an estate 
in prasenti, subject to be defeated by conditions subsequent, and that 
ho patent or conveyance other than the grant was necessary to pass 
4—1520 
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cover the amount to which he would have been entitled had the 
land been rightfully sold; and by another provision of statute the 
purchaser was then and still is entitled to his principal and in- 
terest at the rate of 30 per cent. per annum in case of redemption 
from rightful sales. But the original section 75 was amended by 
section 1, ec. 130, Laws 1885, by which the rate of interest was 
limited to 12 per cent., and as thus amended it forms section 1629 
of the Compiled Laws. The States of lowaand Nebraska have sim- 
ilar statutes. So far as we can trace it, the statute originated in 
the Iowa Code of 1851, where it appears in language almost iden- 
tical with our section 78 of chapter 25 of the Code of IS77. We do 
not find the Iowa statute construed by the courts of that State until 
after the revision of 1860, when the statute appears in a changed 
form and reads: “ When, by the mistake or wrongful act of the 
treasurer, land has been sold on which no taxes were due or were 
erroneously assessed,” etc.; and closes by making the treasurer 
liable only for his own acts and those of his deputy. This statute 
wus before the supreme court of Iowa in Coulter v. County of Ma- 
haska, 17 lowa, 92; but in that case the liability of the county for 
the principal and interest was conceded, and the sole point in dis- 
pute was whether or not the county was Hable fora 50 per cent. 
penalty allowed by the Iowa statutes, and the court held that it 
was not. In Morris v. County of Sioux, 42 Iowa, 416, cited by 
respondent, there was no question under the statute before the 
court; and Seott v. Chickasaw Co., 46 Lowa, 253, was a clear case of 
wrongful assessment and within the strict words of the lowa 
statute. 

In Nebraska the law was originally taken from lowa, but was 
changed in 1871 to read: “When, by the mistake or wrongful act 
of the treasurer or other officer, land has been sold contrary to the 
provisions of this act,” ete.; and making such treasurer or otner 
ofticer liable over to the county on their official bonds; and by a 
later enactment (see section 151, revision ISS], Neb.) the statute is 
again changed to read as follows: “ When, by the mistake or wrong- 
ful act of the treasurer or other otlicer, land has been sold on which 
no tax was due at the time, or whenever land Is sold in consequence 
of error in deseribing such land in the tax receipt, the county is to 
hold the purchaser harmless,” ete.; and closing by declaring that 
such treasurer or other ofticer shall be liable only for their own and 
deputies’ acts. The cases of McCann v. Otoe Co., 4 Neb. 524; 2. 
W. Rep., 707: Roberts v. Adams Co., 18S Neb., 475; 25 N. W. Rep., 
726, and eo nomine, 20 Neb., 411; 30 N. W. Rep., 405, are cited in 
support of the judgment in this case; but all those cases were de- 
cided after the change in the statute, and the two latter after the 
second change. What constitutes the illegality is not disciosed in 
the ease in 9 Neb. and 2 N. W. Rep. The court simply remarked 
that the plaintiff had brought himself within the provisions of 
their revenue law and was entitled to recover, and added: “ The 
question of the liability of the treasurer or other officer making the 
mistake or error is not, under the issues, involved in the case.” 
The other cases were precisely alike in principle. The title to the 
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lands was in the United States,and it was alleged “that said lands 
were wrongfully placed upon said tax-list by said defendant’s com- 
missioners and said defendant’s assessor.” It is evident in these 
cases that the sale occurred through the mistake of the assessor, un- 
less, indeed, it is the duty of the treasurer to ascertain for himself, 
in each instance, whether or not the land is subject to taxation—a 
point to be considered further on. The statutes of Iowa and Ne- 
braska differ so radically with each other and with ours that it is 
evident that the decisions under one statute establish no precedent to 
be followed in the construction of the others. There is another class 

of statutes making counties liable generally to refund to tax- 
40 sale purchasers when the tax sale is invalid, irrespective of 

any liability over on the part of any officer through whose 
mistake or wrongful act the sale was made. Such statutes are found 
in Kansas, Minnesota, lowa, Wisconsin, Pennsylvania, New York, 
and in North Dakota since the passage of chapter 152, Laws 1890, 
and perhaps other States. The common object of these statutes is 
doubtless to encourage bidding at tax sales by removing all risk of 
loss to the purchaser. But it is evident, upon statement, that the 
decisions under these statutes cannot control this ease: We must 
resort to the statute itself and the ordinary rules of construction. 
The appellant claims that the county treasurer is a ministerial 
officer, and that in performing his functions he is protected by his 
warrant, so long as that warrant bears no inherent evidence of in- 
firmity; that he is bound under the law to follow that warrant, and 
that in the performance of that legal duty he ean commit no 
“wrongful act” within the meaning of the statute; that the county 
is not liable under the statute in any case unless the county treas- 
urer is primarily hable, and that no liability attaches to the treas- 
urer under the agreed statement. The respondent contends that 
the tax warrant is neither authority nor protection to the treasurer ; 
that his authority to collect taxes must be found directly in the law, 
and that outside of the law he has no protection; that the law 
directs him to sell lands that are “liable for taxes,” and that this 
liability must be determined by himself at his peril without regard 
to his warrant, and that if he sells lands not liable for taxas he 
thereby commits a legal wrong—a wrongful act which a court of 
equity will redress—and brings himself within the terms of the 
statute. A consideration of the statutes governing the whole subject 
of taxation will be necessary to enable us to pass upon these con- 
tradictory points. Section 658 of the Compiled Laws in prescribing 
the duties of the treasurer provides that “he shall be the collector 
of taxes, shall keep his office at the county-seat, and shall attend 
his office three days in each week. He shall be charged with the 
amount of all tax-lists in his hands for eollection and credited with 
the amounts collected thereon and the delinquent list, and shall 
keep a fair and accurate current account of the moneys by him re- 
ceived,” ete. Section 639, following, reads: “ The books, accounts, 
and vouchers of the county treasurer und all moneys, warrants, or 
orders remaining in the treasury shall at all times be subject to the 
inspection and examination of the board of county commissioners; 
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and at the regular meeting of the board in January and July of 
each vear and at such other times as they may direct he shall settle 
with them his accounts as treasurer, and for that purpose shall ex- 
hibit to them all his books, accounts, and moneys and all vouchers 
relating to the same, to be audited and allowed, which vouchers 
shall be retained by them for evidence of his settlement, and, if 
found eorrect, the account shall be so certified; if not, he shall be 
liable on his bond.” Chapter 15, Comp. Laws, being chapter 28 of 
the Political Code of 1877, was in itself a complete revenue law. It 
has been superseded by chapter 152 of the Laws of North Dakota for 
1S90; but this case arose and must be decided under the old law. 
The first section of said chapter 15, being section 1541, provides that 
all property shall be taxable unless expressly exempt. Section 1542 
enumerates the exemptions and includes the property of the United 
States. Seetion 1544 contains the following: “On or before the 
twentieth day of January of each vear the board of county commis- 
sioners of each county shall provide for the use of the assessor suit- 
able notices and blank forms for the listing and assessment of all 
property, and such instructions as shall be needful to secure fall 
and uniform assessment and returns, and a list of all the entered 
lands in his county or district subject to taxation,” ete. Seetion 
1547 reads: “All taxable property, real and personal, shall be listed 
and assessed each year in the name of the owner thereof as soon as 
practicable on or after the first Monday in May, including all prop- 
erty owned on the first day of April of that year,” ete.: and the re- 
inainder of that seetion and the following seetions to 1551 give the 
assessor full power to assess and list and value all taxable property. 
following this are detailed instruetionsas to mnaking the assessment- 
roll, and the equalization by the board of county commissioners, 
and the levy of the taxes, and the preparation by the county clerk 
of duplicate tax-lists—one to be retained by the clerk and the other 
forwarded, with the warrant of the county commissioners attached, 
tu the county treasurer ; and seetion 1596 provides as follows: “An 
entry is required to be made upon the tax-list and its duplicate 
showing what it is and for what county and year it is; and the 
county commissioners shall attach to the lists their warrants, under 
their hands and official seal, in general terms requiring the treas- 
urer to colleet the taxes therein levied according to law: and no 
informality in the foregoing requirements shall render any proceed- 
ings for the collection of taxes illegal. The county clerk shall take 
the receipt of the county treasurer on delivering to him the duplicate 
tax-list, with the warrant of the county commissioners attached, 
and such list shall be full and sufficient authority for the collection 
by the treasurer of all taxes therein contained.” ‘The following see- 
tions to and ineluding 1607 provide for the collection of taxes and 
form of duplicate receipts—one for the tax-paver and one of 
the county clerk—and make the treasurer liable on his bond in case 
the receipt sent to the clerk does not correspond with his list, and 
provides for the treasurer's eash book and a duplicate to be kept by 
the clerk. Seetion 1608 is as follows: “If on the assessment-roll 
vr tax-list there be any error in the name of the person assessed 
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Or taxed, the name hay be changed and the tax collected from 
the person intended, if he be taxable and can be identified 

by the assessor or treasurer; and when the treasurer, after 
t | the tax-list is committed to him, shall ascertain that any 

land or other property is omitted, he shall report the fact to 
the county clerk, who, upon being satisfied thereof, shall enter 
the same Upon lis assessment-roll and assess the value, and the 
treasurer shall enter it upon the tax-list and collect the tax as 
in other cases.” Sections 1610 to 1618, inelusive, provide for the de- 
Hiaduaent penalties and liens and for collection by distress and sale. 
Section 1612 reads as follows: * Taxes upon real property are hereby 
miade a perpetual hen thereupon agalust all persons and bodies cor- 
porate, except the United States and the Territory ; and taxes due 
from auV pPersoh Upot personal property shall be a lien Upon any 
real property owned by such person or to which he may aequire a 
tithe.” Commencing with section L619, the statute provides for de- 
linquent tax sale of real estate, and section 1621 1s as follows: “On 
the first Monday of October in = vear, between the hours of nine 
Velock a.m. and four o'clock p. m., the treasurer is directed to offer 
‘al public sule, at the court- boner or at place of holding courts 1n 
his county or at the treasurers office, where by law the tuxes ure 
made pavable, all inal town lots, or other real property which 
shall be liable for taxes of any deseription for the preceding year or 
vears and which shall remain due and unpaid; and he may adjourn 
the sale from day LO dav until all the lands, lots, or other real pProp- 
erty have been offered : and no taxable property shall be exempt 
from jevy and sale for taxes.” The following sections, to and in- 
cluding section L654, provide for the manner of sale, form of certifi- 
cate to be issued to purchaser, and for resale in case purchaser does 
not pay, and for private sale where land is not sold for want of 
bidders, for time and manner of rede “uiption, and for exeeution and 
form of tax deed Section L629) be Ing the section under whieh this 
Claim is made, has already been juoted li full. The remaining see- 
the chapter are misce ianeous In their character. Section 
lOd6 provides that the territorial auditor shall procure from = the 
proper land oilices a list of lauds becoming taxable for the tirst time 
Ih cach COUNTY, alicl forward the same Lo the respective CounLY clerks 

fore May 50th of each vear; and section 1656 reads as fol- 
lows: “Tf any county treasurer shall fail to make return, fail to 
ake setticuent, or fall to pay over all money with which he may 
stand charged at the time and in the hahier prescribed bv law it 
shall be the duty of the couuty clerk, on receiving instructions for 
that purpose trom tie territorial auditor or from the county eom- 
missioners of his county, to cause suit to be instituted against such 


treasurer alid’ ils sureties or any of them in the district court of his 
cOoUunTLY. 


LhOows O11 


iot} cit De 


lt Wil be secehn tibhat, as a revenue law. toils stutlute Is specilic, Cer- 
tain, and Compete, Pike various steps are poltited out aud the 
varlous Gulics assigned With CNACLIICSS., W hat Properly shall be 
and what property shall not be taxed are specitically stated. The 
ussessur is charged with the absulute duty and armed with full 
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authority to assess all taxable property in the county. The board 
of county commissioners must furnish him with a“ list of all entered 
lands in his county or district subject to taxation; ” and “all tax- 
able property, real and personal, shall be listed and assessed each 
year in the name of the owner thereof,” ete.: and the assessment- 
roll shall contain “a list of all taxable lands in such county.” An 
assessor is a judicial and nota ministerial oflicer. Farrington ¢- 
Investment Co. (N. D.), 406 N. W. Rep. 191, and authorities cited. 
His actions are subject to review by the board of equalization or by 
ceriiorarl, but until thus set aside or modified his decisions furnish 
the legal basis on which officers with subsequent duties must act ; 
and the law having at the outset thrown upon the assessor the duty 
aud the power of assessing all taxable property, proceeds upon the 
presumption that such duty has been done, except that, for the 
greater protection of the revenue, it provides that property that has 
been omitted from the roll may be entered thereon by the county 
clerk and valued, and on the tax-list and the taxes collected as in 
other cases ; but the statute will be searched in vain tor any author- 
ity on the part of the treasurer to strike from his list any property 
that the clerk has entered thereon. Upon the assessinent-roll, as 
returned or as moditied by the board of equalization, the taxes 
are levied; and the tax-list and duplicate, which must contain “a 
list of all the taxable lands in the county,’ are prepared by the 
county clerk. One list is retained by the clerk. ‘To the other is 
attached the warrant of the county commissioners, and the same, 
with the warrant, is delivered to the treasurer. ‘This warrant directs 
the treasurer “ to collect the taxes therein levied according to law ;” 
and such list “ shall be full and suflicient authority for the collee- 
tion by the treasurer of all taxes therein contained.” When this 
list is delivered to the treasurer he is charged with the full amount 
thereof, and in his settlement with the commissioners he can be 
credited only “ with the amounts collected thereon and the delin- 
quent list;” and the delinquent list, as thus used, refers to such 
taxes us cannot, by the use of any means provided by the law, be 
collected; and if the treasurer fails to thus account for the full 
amount with which he is charged he and his bondstnen are liable 
on his official bond. From this view of the statute it would seem 
that the office of treasurer was purely ministerial. flis duties are 
assigned, their performance demanded, and punishment prescribed 
for failure. ‘There is no room for discretion. Ile is as powerless to 
question the decision of the assessor as is a sheriff with a special 
execution to question the correctness of a judgment of a court with 
acknowledged jurisdiction. 

But respondent claims that Judicial powers are given to the treas- 
urer under section 1621, already quoted, where he is directed to sell 
all lands “ which shall be liable for taxes of any description.” The 

contention Is that the order to sell lands that are liable for 
42 taxes is equivalent to an order to sel] no lands that are not so 
liable, and that by said section the duty is thrown upon the 
treasurer to decide in each instance whether or not the property is 
so liable. This construction, if correct, largely supersedes the oflice 
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of assessor. If the treasurer is to disregard his warrant and sell no 
property hol liable for taxes, even though the same appears on his 
list, it isat least equally truethat he must sell all lands that are liable 
for taxes, although the same do not appear on his list. To perform 
that duty the treasurer must at once recanyass the county and de- 
cide for hitmiself what prroaperey Is and what property Is not subject 
to taxation. We do uot believe such was the legislative purpose. 
The language is no broader in section 1621 than in section 1LO93, 
where the clerk is directed to prepare a list which shall contain “ a 
list of all taxable lands inthe county.” The mandate to the clerk is 
ds positive as the mandate to the treasurer, but the clerk is to make 
“alist of all taxable lands in the county, * * * with the names 
Oi: Lite Persons or parties whose name each subdivision was 
listed,” ete., Clearly showing that his list is te contain only what the 
assessor lias listed. Wethink section 1621 must have a similar econ- 
struction. ‘Phe treasurer can strike nothing from his list and is under 


no obligation to go outside of lis list. But respondent insists, far- 


ritorial legislature, directed the treasurer to sell “ all lands on which 
the taxes levied for the preceding year still remain unpaid,” and 
that the amendment bitroduced into the eode of LS77 directing the 
treasurer to sell “all lands liable fortaxes of any description for the 
preceding vear or vears ” was intended to throw this additional and 
Judicial function upon the treasurer, and that if such was not its 
purpose it is tieaningless and inexplicable. We think the amend- 
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not protected where property is exempt, do not go to the extent 
claimed. 

In the case of 47 Mo., 393, it is said: “ But the collector is an 
executive officer and has always been protected by his precept, un- 
less it appears upon its face to have been issued against property 
wholly exempt from taxation; ” and in the case on page 462, same 
volume, it is said: “ If the tax-list shows Jurisdiction he (the collee- 
tor) is protected ;” and in the case in 49 Mo. this language is used : 
“Were the property expressly and unconditionally exempt, and, by 
plain deseription, the collector would be bound to know it.” An 
examination of these authorities shows beyond question that they 
held the collector protected in all cases unless his warrant showed 
upor its face that property had been assessed which was absolutely 
exempt by law, and in such a case the process is not “ fair on its 
face.” If therefore it should be admitted that the assessor in this 
case Was without jurisdiction, still the treasurer would be protected ; 
for there is no pretense that there was anything on the face of the 
warrant, either in its recitals or omissions, that apprised the treasurer 
of any defects in jurisdiction, or that the treasurer had any such 
knowledge outside of his warrant. 

but it is insisted that the warrant is not the treasurer’s authority ; 
that it is not the process under which he acts; that he aets under 
the law. With our construction of the law, perhaps, the point is 
not very material in this case. It is no doubt correct, as the su- 
preme court of Ohio held under a statute similar to ours (see Loomis 
v. Spencer, supra), that the treasurer’s authority comes both from 
the law and his warrant. He could not sell in a summary manner 
if the statute did notso provide. The law furnishes him the instru- 
mentalities; the warrant furnishes him the subjects upon which the 
law’s Instrumentalities are to be exercised. The supreme court of 
lowa, in Parker v. Sexton, 29 iowa, 421, held that the warrant was 
not the treasurer’s authority tosell. The question before the court 
was Whether or not a sale made by a treasurer under a defective 
warrant was a valid sale (the warrant was without seal), and that 
court, undoubtedly correct, held that it was. ‘This case was followed 
by Hurley cv. Powell, 31 Lowa, 64; Rhodes v. Sexton, 53 Lowa, 540 ; 
Madson v. Sexton, 37 lowa, 562, and Railroad Co. v. Carroll Co., 14 
Iowa, 153—all involving the same pointand decided in thesame way. 
But the learned supreme court of Lowa, in Parker v. Sexton, supra, 
after quoting the section that issubstantially the same as our section 

1621, says: “ Now, it will be observed that by the provisions 
45 of this section the tax-warrant requires the treasurer to col- 

lect and is authority for the collection of the taxes in the 
tax-list contained; but it does not authorize him to collect taxes 
therein named by distress and sale of personal property, nor to sell 
real estate; nor does it exempt him from liability for illegal or 
erroneous taxes collected by him. In short, the tax-list and war- 
rant, as provided by this section, becomes simply the authority to 
collect or receive the taxes, nothing more.” This language does 
not meet our approval as applied to our statute. When the warrant 
requires the treasurer to “ collect the taxes therein levied according 
d—1520 
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to law, We think it does not simply tnean to receive the taxes therein 
leVied accordiuy to law, but that it requires the treasurer, If neces- 
sary, to tse all the mustrumentalities of the law to enforce the collee- 
Livi of tic tases, but as the treasurer, in selling the lands In ques- 
tivu, acted strictly im accordance with law and within the terms of 
cular and fair on its face, with no inherent Indiea- 
Llous of tifiptaity, lie as tully protected, unless the peculiar and not 
tiluseliiel preispictiou luanvtiave Of the statute Imp ses a liability 
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upon respondent’s theory, whenever lands are sold upon which no 
taxes are due that lability arises. It matters not whether the sale 
eecurred through the carelessness or mistake or willful aet of the 
property owner in withholding from the assessor facts which would 
show his property exempt from) taxation,or the mistake of the as- 
sessor in adjudging that to be taxable which was not, or the wrong- 
ful act of the assessor in purposely listing property that he knew to 
be exempt.or whether it be the mistake of the clerk in copying the 
assessors roll, or the wrongful act of the clerk in purposely falsify- 
Ing that roll,or whether it be the mistake of the treasurer in failing 
to give credit for taxes paid or in applying the eredit to the wrong 
description, or the wrongful act of the treasurer in iy rosely selling 
lands on which he knew the taxes to have been pecal id—al Ike, In each 
cause, the treasurer's bond is the guaranty against the financial loss. 
We do not think the statute is so elastic. The first and most im- 
portant thing in the section is a limitation. Before the rule ts 
reached the limitation is announced. The use of the limitation dis- 
closes the legislative understanding that it was neeessary in order 
to exclude cases that would otherwise come within the statute. If 
the legislature intended to throw upon the treasurer that universal 
responsibility for which respondent contends, then this limitation 
is worse than surplusage, it is misleading, confusing. and contradie- 
tory. We cannot charge that reproach upon the legislature. If the 
statute read: “ When land has been sold on which no tax was due.” 
ete., then it would be entirely perspicuous, and respondent's position 
would be unassailable; but with the limitation introdueed the post- 
tion is entirely untenable. It is true that whenever land is sold for 
taxes on which no tax was due there exists alegal wrong. But whose 
wrong? We have seen that the treasurer has no discretion, le must 
follow his warrant. It eannot be that where the law commands a 
thing to be done under pain of punishment to do that particular 

thing isa wrongful act which in turn minst be followed by 
44 punishment. The wrong is the wrong of the assessor who 

assessed property that was not subject to assessment, and not 
of the mere minister, who could not question lis instruction. 

There was a statement on argument that the treasurer made a 
mistake of fact in supposing that the survey fees had been paid 
when they had not, and that the sale was the result of such mis- 
take. Without holding that the treasurer could make a mistake 
upon that point, or that it would affect this case if he did,it isa 
a sufficient answer that there is no suggestion of anything of the 
kind in the agreed statement of facts. We conclude that the sale in 
this case was not made by the mistake or wrongful act of the treas- 
urer. We reach that conclusion without considering the effect that 
the opposite conclusion would have upon county treasurers. When 
we consider that result our conclusion beeomes irresistible. In all 
cases of liability under the statute as it was passed the treasurer was 
required to refund to the purchaser the purchase price, with oo per 
cent. per annum interest from the date of sale,and sinee the amend- 
ment of 1885 with 12 per cent. per annum interest. The statute 
will be searched in vain for any source of reimbursement to the 
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treasurer. He may have exercised the utmost good faith and been 
without personal fault and have scrupulously accounted to the 
county for all money received from such sales, yet, if the statute 
covers the case, his liability is absolute and must be met. It may 
be that where he has turned over to the county the money received 
from such sale and is subsequently compelled to repay the money, 
with the enormous interest, to the purchaser he can recover from 
the county the money received by it, with legal interest from the 
time of demand made; but that would be very inadequate finan- 
cial consolation to the man who had been compelled to pay interest 
on that sum at 12 or 50 per cent. for aterm of years. The case at 
bar illustrates most forcibly the injustice that would follow such a 
construction of the statute. The question of the taxability of the 
lands within the original grant to the Northern Pacific Railroad 
Company had been in litigation for years. The district court of 
Dakota Territory had held that they were taxable, and on appeal! 
to the supreme court of the Territory the judgment was affirmed by 
adivided court. <A rehearing was granted,and upon asecond argu- 
ment the judgment was again affirmed by-a divided court, and from 
that judgment of affirmance an appeal was taken to the Supreme 
Court of the United States. Pending that appeal the lands here 
involved were assessed and sold for taxes to plaintiff. Prior tosuch 
assessment and sale the supreme court of Minnesota had held other 
portions of the same grant, under identical conditions, to be taxa- 
ble. Cass Co. v. Morrison, 28 Minn., 257, 9 N. W. Rep., 761. After 
the sale of the lands to plaintiff the Supreme Court of the United 
States, in deciding the appeal from the supreme court of the Terri- 
tory of Dakota, held the lands not taxable. Railroad Co. v. Rockne, 
supra. But to hold that the county treasurers are liable under this 
statute for all tax sales of land within said grant prior to the de- 
cision In the Rockne case requires us to say that because the county 
treasurers, in a matter wherein they acted in a purely official capac- 
ity, followed not only their warrants, but also the decision of the 
supreme court of the Territory and of the supreme court of the State 
of Minnesota—the only courts that had passed upon the question at 
that time—therefore they incurred liabilities which must inevitably 
bankrupt them and their bondsmen. In our judgment any statute 
that would permit, much less compel, such a result would be a 
stigma upon legislation. 

Another point is made in the case. As has been stated, chapter 
132 of the Laws of North Dakota for 1890, approved Marcel 11, 
1890, provides generally for a recovery by the purchaser of the pur- 
chase-money paid for invalid tax-sale certificates. Section 84 reads 
as follows: ‘“ When a sale of land, as provided in this act, is declared 
void by judgment of court the judgment declaring it void shall 
state for what reason such sale is declared void. In all cases where 
such sale has been, or hereinafter shall be, so declared void, or any 
certificate or deed issued under such sale, shall be set aside or can- 
celed for any reason, or in case of mistake or wrongful act of the 
treasurer or auditor, land has been sold upon which no tax was due 
at the time, the money paid by tha purchaser at the sale, or by the 
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assignee of the State upon taking the assignment, and all subsequent 
taxes, penalties, and costs paid by such pureli: iser or assignee, shall, 
with interest at the rate of 10 per cent. per annum from the date of 
such payment, be returned to the purchaser or assignee, or the party 
holding his right, out of the county treasury, on the order of the 
county auditor: and so much of said monev as has been paid into the 
State treasury shall be charged to the State by the county auditor, 
and deducted from the next monev due the State on account of taxes. 
The county treasurer or auditor shall be Hable on their bond for 
any loss occasioned by any such wrongful act.” This section is 
nearly identical with section 97, ¢. 11, Gen. St. Minn., and it is 
claimed that in adopting the section this State adopts it with the 
construction put upon it by the courts of Minnesota. Such is un- 
doubtedly the general rule. MeDonald v. Hovey, Li0 U.S., 619; 4 
Sup. Ct. Rep., 142; Railroad Co. v. Moore, 121 U.S., 558; 7 Sup. Ct. 
Rep., 1534. The supreme court of Minnesota, in State ¢. Cronkhite, 
28 Minn., 197; 9 N. W. Rep., 681, held that the Minnesota statute 
applied to sales made before as well as after the act. There was a 
special reason for that decision that is not applicable here; but a 
scrutiny of the two statutes will disclose that they are not identical, 
and the decision rests squarely upon the variation. Our statute 
savs: “ When a sale of land, as provided in this aet, is de- 
clared void,” ete., and “in all cases where any such sale (/. e., 
a sale as provided in this act) has been, or hereinafter shall 
be, so declared void,” ete. The Minnesota statute reads: “ When 
a sale of land, as provided in this act, is declared 

45 void by judgment of court, the Judgment declaring it void 
shall state for what reasons such sale is declared void. In 

all cases where any sale has been or hereafter shall be declared 
void,” ete. The learned supreme court of Minnesota say: * The 
whole argument of appellant in support of his position hinges upon 
the assumption that the words “so declared void” refer exclusively 
tu sales made subsequent to and under the act and thereafter de- 
clared void, as prescribed in the first clause of the section. We 
think any such construction of the act is untenable. No possible 
reason can be suggested why the legislature should leave a class of 
“uses like the present unprovided for. Similar statutes for the pro- 
tection of purchasers at tux sales have been in force for vears, broad 
enough to cover all such cases, and it can hardly be supposed that 
by re-enacting, in substance, an existing law the legislature de- 
signed to omit from its benefits any such class of cases without any 
conceivable reason for doing it. * * * But we think the lan- 
guage will not reasonably admit of the construction claimed. The 
first clause of the section simply provides what shall be the form 
of any judgment thereafter to be rendered declaring void a sale of 
lands for taxes. The second clause is a general provision for the 
reimbursement of all purchasers at tax sales declared void by Judg- 
ment of court. Its language is broad and cotaprehensive, and 
covers every tax sale declared void by judgment of court, without 
regard to whether the sale was made before or after the act.” In 
vur statute the recovery is limited to sales made as provided in the 
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act. Minnesota had substantially the same law on her statute 
Looks for years before. The new enaetment repealed the old; but 
fa recovery eould not be had under the new law for void sales made 
under the old, then a limited number of cases would come neither 
under the new or the old law,and the court very properly sild that 
the legislature never could have intended such a result. But this 
State had no such law until the enactment of chapter 152 of the 
Laws of 1890, and there is no authority in that statute for applying 
its benefits to a tax sale made in LSS. 

We find no ground upon which respondent has any right of re- 
covery in this case. The district eourt is directed to reverse its 
judgment and dismiss the case; appellant to recover costs in both 
courts. Reversed. 

All econeur. 


J. M. BARTHOLOMEW 
ALFRED WALLIN. 
GUY C. H. CORLISS. 


‘Endorsed :) 1. Iiled in the clerk’s office, supreme court, State 
of North Dakota, Nov. 29, 1890. R. D. Hoskins, clerk. 
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The respondent in the above-entitled action respectfully petitions 
and asks that a rehearing and reargument of said cause may be had 
betore this court at the January, ISO], terin thereol, for the reasons 
heremmatter stated, a full discussion of which was not had upon the 


hearing of the cause 


\s we understand the deetsion, the only obstacle that stands in 
ht to recover at common law is the 


the Way of the plaintiff's righ 
holding that the assessor had jurisdiction to assess the lands in 
question, 

The OPINION savs: — The fraXINGg Ppawers ol at State are plenary 


and extend to all property within its jurisdiction not specially 
exempt, 

There is no question of the soundness of this view if “ jurisdie- 
tion” for the purpose of taxation is meant, and in view of the law 
us stated that “the power cannot exist in a State to tax the Property 
af the United States, even in the absence of all special provision,” 
we presuive that this is What is meant; otherwise the two proposi- 
tions of law would be in direct conflict; but the rights of the par- 
Lies do Hot arise anade r the aw of ~ Q State” where the power Is 
sovereign, but under the laws of a territorial legislature, deriving 
all its powers from Congress. 

We assume also that the statement that * prima acre all Properly 
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Within any given county is taxable” is intended to mean “all prop- 
erty ” within the jurisdiction of sueh county for purposes of taxa- 
tion : otherwise the presumption, upon which alone the prona facie 
“use rests, must be held to override and nullify the statutes of the 

United States and the decisions of the Supreme Court of the 
47 United States. It cannot be that property presumed to be 

taxable, which the law plainly declares and reiterates, is not 
taxable. 

The statement in the opinion referred to, taken in its general 
sense, gives to a presumption a force hitherto denied it and in con- 
flict with all legal principles, and we therefore conclude it was used 
in the sense herein indicated. 

Again, the opinion, quoting from the organic act: “ The legislative 
power shall extend to all rightful subjects of legislation not ineon- 
sistent with the Constitution and laws of the United States, but no 
tux shall be imposed upon the property of the United States,” 
says, “clearly this is a limitation—an exception to the general 
power.” 

We understand the words “ general power” to mean the general 
power to legislate conferred by the organic act, for the reason that 
all the power possessed by the territorial legislature was derived 
from the organic act and not from the people. 

We understand further the word “ limitation ” to refer to the last 
clause of the organic act quoted. 

Strike out all the clause entirely and it then ceases to be a limita- 
tion or exception, but the case is not changed, for “the power can- 
not exist in a State to tax the property of the United States, even 
in the absence of all speciai provisions.” 

It, is conceded that the lands are not taxable and could not be 
made taxable by the territorial legislature, but the decision Is “ there 
was no lack of jurisdiction in this case.” 

Upon the question of jurisdiction of the assessor to assess the 
lands and the validity of his assessment we desire to call the court’s 
attention to a few cases not heretofore cited, for the reason that the 
question of the want of jurisdiction of the assessor did not seem to 

be seriously disputed on the argument. It is true counsel 
4§ for Stutsman county seemed to insist upon such Jurisdiction, 
but without citing authorities to sustain his position. 

The assessment in this case is either void or valid. It cannot be 
both. 

Its validity depends upon (1) the Jurisdiction of the assessor; (2) 
the regularity of his proceedings. 

The regularity of all proceedings relating to the assessment and 
of the subsequent proceedings is conceded. The question, then, of 
the validity of the assessment turns entirely upon the Jurisdiction 
vf the assessor, which is twofold: First, of the person, and, second, 
of the subject-matter. What is the subject-matter” 

We apprehend that the reasoning of the court Upon the case at 
bar with reference to the jurisdiction of the assessor over the prop- 
erty within bis county has equal force with reference to his decision 
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as to the taxability or non-taxability of any particular individual 
Within lis territorial jurisdiction. 

The power must be lodged somewhere to determine whether or 
hot a anette person is assess/ble within a particular county, and it 
Cahh OHV De lodged WIth the assessor, 

I | he h: is ji irisdiction to decide these que stions, us It Is assumed 
by the court that he has jurisdiction to decide the question of the 
HSsessu li! Lit OL AMV spr citie piece of property , then the result of lis 
decision in either case tiust ‘the same, 

The reasoning of the court ia the case at bar seems to have Its 
foundation in the case of Foster vs. Van Wyek, 41 Hloward’s Prac- 
Lice, Me. ard the cases there cited. 

lhe case referred to was never regularly reported, presumably 
for the reason that the question of the jurisdiction of the assessor 
was decided and settled by the decision in Van Allen vs. Assessors, 

Wallace, 575, intermediate the argument and decision of the case 

of Foster vs. Van Wyek, leaving no question of jurisdiction 
LJ lor the consideration of the court and leaving the opinion 

without binding toree. 

Che case of Van Allen vs. Assessors held that the stock of the na- 
tional bunk in controversy was taxable, and, if taxable, of course the 
assessors bad jurisdiction, which was afterwards held in the case of 
Swilt es. Poughkeepsie, a case argued at the same time as the case 
of Foster es. Van Wyek, but decided by the court of appeals on re- 
hearing bid Peporbed iW the o7th N. 7 a ee. 

Phe court in the latter case took occasion to define exactly the 
| ie cause of Foster vs. Van Wyek. 


SCD) (> «@otd 

L hae “CUSss1Ol Mth Lhe question at Issue commenced 1h} the 
State of New York in the case of Weaver vs. De Vendort, 5 Dento, 
Ll, yibie sc Ss (| le ieV@al StaLluUs Ol assessors and has been re- 


meanteadis I! repre ’ i ‘ae ‘ poroved yy the eourt of adppeais ol the 


State ol \ \ l \ 

IL piaces assessors In the same legal status as judges Ol courts Ol 
Piehrior Tu =i] 

Phe neXt cliscussion Mh portahece Upoti this question is in the 
Cuise Ol Prosse) SCCOP, i Darb., HU;, the decision ith Which Cuse 
has been repeatedl led With approval by the court of appeals and 
Is tinaliv thes Lei iW he State ol New York. 

We quote trom the opinion: “ Thus it will be seen that it Is made 
their duty by statut ascertain who are taxable and who not by 

Mien aque’ Mb ciiev Gave bo juthority tO cliler aly perso s 
maine Upoti ssesstiiehl-roil WhOse PropertlVv Is by law exempt 
lrotue taNatlow prose all UsSsessineclt LhePreoll. hey have no 
MAPIsSaIclion Ver ro slCih Persolis Or thelr PrOperty, he 
cssessihetil, Whiehl tad Lileh or MULL OUTPACE Upoti the land in 
Lhe batlure Ob au ide dit, tipmol)k Wihich, aviter tire levy of the tax, a 
Warradhit Tb tie THaiure « LeNeCULION Issues. hae ussessmient of the 

Veiitle Is a JuCICaL a pol Which a Common-law writ of Ccr- 
ne LtOraALrL Will | Ly bio, Lit) Mul » LLANE the assessment 
vai Chey bust HAVE JULIsadichiol oF the particular case. If 


they t(rablasceiiadd theil parlicdiar authority and undertake LO @ssess 
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property exempt by statute they cease to be judges and are responsi- 
ble for all the consequences. /d., 120.) It is a familiar principle, 
well settled and wisely adopted, that inferior tribunals are bound 
to see that their acts are within the scope of the authority which 
the statute confers upon them, and whenever they undertake to 
assume and exercise jurisdiction bevoud that thev are hot protected. 
The principle is fully recognized in all the eases. It is urged by 
the counsel for the plaintiffs in error that on making the assessment 
In question they were acting within the scope of their authority. 
That the deferdant was a resident of their town and the owner of 
the property assessed, and they were bound to pkiss UpPoOll the ques- 
tion as to whether the defendant was a taxable inhabitant, and that 
having determined that be was and imposed the assessment in pur- 
suance of their duty they are not responsible if it turns out that Ins 
property was exempt. This proposition would be sound if it were 
left to the assessors to determine who are and who are not the proper 
subjects of taxation and what property should be exempt and what 
taxed. But this the legislature have determined, and the authority 
conferred upon the assessors is to enquire diligently and ascertain 
aud assess such property and only such as the legislature have 
declared taxable. 

If the assessors could make a legal and valid assessment merely 
by determining that the owner was a taxable inhabitant the statute 
exemption would be worthless and idle indeed. It would atford no 
shield to any one, and the assessor would become a lawygiver, whose 
determinations would annul the statute. It must be quite apparent 

that the assessors could not by any determination they have 
ol power to make subject the property of uwuv person to tars tlon 
which the law exempts. In determining whether they have 


jurisdiction or not in a given case assessors du not act judicially. 


No officer can acquire jurisdiction by deciding that he has it. in all 
such cases every officer, whether judicial or ministerial, decides at his 
peril. It may often be difficult for assessors to determine whether a 
person is or is not a taxable inhabitant and operate harshly to 
mnake them responsible for erroneous decisions in certaineases. but 
the difficulty is no greater than is encountered in the discharge of 
the duties of every oflice, and a due regard to the security of private 
riglits requires that rule should be inflexibly maintained. Private 
rights would be rendered uncertain and insecure, indeed, should it 
be left to the determination of the judge or magistrate to fix the 
bounds of his authority, and doubly so should it be held that such 
determination was in its nature Judicial and the magistrate pro- 
tected by it in the exercise of power or authority thus acquired.” 

The next discussion of the question is in the case of People es, 
Supervisors of Chenango County, 11 N. Y., 965, in which the ques- 
tion was whether the assessor was liable for having entered upon 
his assessment-roll the name of a non-resident, and in which case 
the decision cites with approval the case of Prosser es. Secor, 9 Barb., 
supra, 

The court says: “If Ilyygatt had been a resident when assessed 
and they had erred as tu the amount they would not Lave been 
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liable for error; but if they had no jurisdiction they are liable. It 
is only when acting within their limited jurisdietion that they can 
be protected in acting judicially. If this is so they were llable and 
might have been prosecuted for their act in subjecting the relator 
to the payment of an unfounded and illegal tax. The relator had 
theretore a legal remedy by action.” 
o2 \nd since this case it has been universally held in New 
York that whenever the assessor had made an error in de- 
ciding when a particular person was subject to assessment within 
his territorial jurisdiction he is personally liable as a trespasser tor 
tiie damage Which av result. 

The next discussion of this question is in Mygatt vs. Washburn, 15 
N. ¥., 316, which holds the same doctrine, that the assessor was per- 
sonally liable for a mistake in determining when a person whose 
name he enters upon lis list Is properly taxable in his town or 
ward, 

in Barhyte vs. Sheppard, 55 N. Y., 238, the opinion of the court 
seemed to hold,as in the case cited from Howard’s Practice Reports, 
that the assessor in determining whether property was exempt from 
tuxation or not acted judicially and was not liable for errors com- 
mitted in arriving at his conclusions upon that subject. 

‘he facts in this case, however, do not involve the question, and 
thev have been since theroughly discussed by the court of appeals 
in theease of The National Bank of Chemung vs. The City of Elmira, 
93 N. Y., 49, and this case, as well as the case of Swift vs. City of 
Poughkeepsie, have been criticised and limited, and, so far as thev at- 
tempt to decide that the determination of the assessor whether a 
specific piece of property is or is not taxable is judicial. have been 


[n neither case, however, was the question involved as in the case 
of Swift vs. Poughkeepsie; the property had already been decided 
by the United States Supreme Court to be taxable, and the case of 


barhyte cs. Sheppard was one in which a minister of the gospel 
haying property of the value of 325,000 was assessed, as le supposed, 

without the deduction of his exemption of $1,500, and 
a the aistinciion Is made that the assessor had jurisdiction to 


issess Lie N1bIster ol the gospel for some amount, and in deter- 
mining the amount the assessor acted judicially and was protected. 
n discussing these questions the court of appeais says In the 
opinion in Lhe National bank of Chemung vs. Elmira: “ While there 
Is Some apparent OHTICt in the application of settled principles tO 


particular cases, | um contident that no adjudged case can be found 
which will relieve the defendants from Hability. The distinetion ts 
DCUWE rro OUs abd legal assessime thi, the tormer Is When 
the otfleers Ha wer toact, but err in the exercise of the power 
the fatter wher Vilave ho power to act al all, and it does not ala 
them to reClde That toes have. _ 

‘Ttis ar@ued | it they have jurisdiction to determine What Prop. 
erty Is taxabie in it pW, 

\nd this, we understand, Is the position taken in the opinion in 


the Case tit bar 
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The court proceeds: “ This is a mistake. The legislature deter- 
tines that question and the oflicers have no power over it. The 
stulute requires the assessor to ascertain by diligent eChngulry Iwo 
things: 1,the taxable inhabitants ; 2, the taxable property. Where 
thev decide erroneously as to a taxable inhabitant it is conceded 
and the Mygatt case holds that they are Hable as tre spussers. Whi 
not when they err as to taxable property? ‘The duty is precisely 
the same and the bower conferred in the same langu Lore Assessors 
inust have jurisdiction over the person and subject-matter. The 
person must be an inhabitant of the town and thi — rtv must be 
tuxable; otherwise the assessment is illegal and v 

This was an action brought to recover back money paid for taxes 

upon an illegal assessment. 


od The court held that because of i]) galitv thie plamtifl should 
recover. : 
It may be remarked that the case of Prosser vs. Secor, 5 — 


G07, was severely criticised In Barhyte vs. Sheppard in 385 N. Y., but 
is again quoted from and finally appreded by the court of appeals 
In the case last cited. 

In Dorwin vs. Strickland, 57 N. Y.. 472, the same principle is 
again enunciated and the assessor held liable where he has erred 
us tu the assessability of a particular person. 

In the matter of Hermance, 71 N. Y 488, the court says: “ If the 
assessors act within their jurisdiction—that is, if they have jurisdie- 
tion of the person and property of the individual assessed—their 
action is final; if they have ho jurisdiction, their acts are void.” 

In Williams vs. Weaver, 75 N. Y., 35, the habilitw of the assessor 


‘ +} 


Is again dionned The court savs: “If they had jurisdiction both 
ot thie persoli taxed and the subject-matter liat Is, the property 
ussessed—then their acts partake of a judicial character; if, on the 
contrary, there is an entire lack of jurisdiction and they make the 
assessment without it, they are clearly liable.” 

It may be said that in the case in the 55 N.Y. the prop: 
OO erty was bank capital and theretore clearly not assessable 

But the cases cited do not seem to make any distinction 
between property appearing on the face of the record not to be as- 
sessuble and that which does not so appear. The question is as 
the assessability or liability to taxation, and the case of the matter 
of the New York Catholic Protectory, 7a N. Y., 542, seems to settle 
the law in that State and to establish that there is no distinction as 
to different kinds of property, the only question being, Was it, in 
fact, taxable ? 

The case arose under a statute providing that “ real and personal 


? 


estate belonging to and assessed for charitable PUPPOses of said uas- 
sociation shall be exempt from taxation.” There was no «vidence 
to show whether the particular piece of land was or was not used 
for such charitable purposes. 

It was alleged in the petition for review that, as a matter of fact, 
it was used for such charitable pusposes, and such allegation was 
not traversed, 

The court says: “ The assessors consequently had no jurisdiction 


ta 
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to assess that land, and, even if they be deemed to have determined 
asa fact that the land was used so as to bring it within the exemp- 
tion, their determination was not conclusive, the fact being one upon 
which their jurisdiction depended. If the jurisdictional fact did 
not exist, the determination of the assessors could not establish 
jurisdiction in them.” 

The court further says: “* The imposition of the taxes in question 
was manifestly illegal, the property upon which it was assessed 
being by law exempt from taxation. It was not a case merely of 
error in judgment in determining the amount of the tax, but of a 
total want of jurisdiction in the assessors to assess the property at 

all 
5b See also Hilton vs. Fonda, 86 N. Y., 548, where the court 
detines jurisdiction of subject-matter to be power to make 
“these” lands liable to a tax ultimately to be levied upon them. 

It would seem that this, following the other decisions upon this 
question in the State of New York, must be deemed to have finally 
and conclusively settled the question of Jurisdiction of assessors 
and of what constitutes the subject-matter of assessment, and we 
deduce trom the conclusion that in determining the amount or value 
of the property the assessor acts judicially. In determining whether 
or not a particular individual is assessable within his territorial 
jurisdiction or whether or not a particular piece of property sit- 
uated within lis territorial jurisdiction is assessable he acts minis- 
ter-ally : that a deeision of either of these questions in the affirm- 
ative confers no jurisdiction upon the assessor, for the reason that 
they are themselves jurisdictional facts, and he cannot obtain jurts- 
diction by deeiding that he has it. 

We have found no cases which have held a contrary doctrine or 
which have questioned these New York decisions. On the contrary, 
the cases of— 

Preston vs. Boston, 12 Pick. (Mass.), 7: 

lreeman rs. Kenny, 15 Pick., 44; 

Gregory vs. Bigbee, 42 Vt., 480: 

Martin vs. Mansfield, 8 Mass., 419: 

\eny vs. Young, 11 Mass., 220: 

Gage vs. Currier, 4 Pick., 309; 

Sumner vs. Dorchester, 4 Pick... 361 : 

[nglee Ss. bosworth. ) Pick.. LOS - 

Henry rs. Edson, 2 Vt. 499 (question of judicial character 

raised 

Fairbanks vs. Kitrid@ge, 24 Vt.. 9 (question of judicial 
r ratsed 


t 
Ware vs. Pereival, 61 Maine, 391, 


sustain the conclusion, and the exact question is deeided in Hays vs. 
Pacitie Mail Steamship Co.. 17 How. U.S... 597. which was a case in 
which aovessel WILD! the territorial Myrisdiect! yr? ot the Assessors ft) 
San Francisco was assessed by them. 

The question of the judicial charaeter of the assessors in making 
this assessment was raised. The court savs: * Weare satisfied that 
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the State of California had no jurisdiction over these vessels for the 
purpose of taxation,” the same position taken by the respondent in 
the case at bar. 

The court proceeds : i jection is tuken tu the recovery ugainst 
the collector on the grounds, mainly, that the assessment under the 
law of California by the assessors was a judicial act, and that the 
party should have pursued his remedy to set it aside aecording to 
the provisions of that law. We do not think so. The assessment 
Was hot a judicial but a ministerial act, and as the USSESSOTS CX- 
ceeded their powers in making it the officer is not protected.” 

This case seems in exact accord with the New York eases. In 
the act of assessing—that is, determining that the vessel was as- 
sessable—and in determining to enter it upon lis lists the assessor 
performed a ministerial act, and deciding that he had jurisdiction 
gave him none. 

We further call the attention of the court to the case of Whitney 
vs. Thomas, 25 N. Y.,28S1,in which the court says: “ The supposition 

entertained by counsel that the assessors have jurisdiction in 
oS consequence of their obligation to assess all lands in the 

town or ward,and that if they make due Inquiries and assess 
according to the best information they can obtain their action cannot 
be impeached in any collateral proceeding, is erroneous. A war- 
rant issuing from the proper source and regular upon its face may 
protect the collector, but the assessors have no jurisdiction to assess 
except as the statute prescribes, and unless they pursue the diree- 
tions of the statute the assessment Is unauthorized and void.’ 

In People vs. Schuyler, 69 N. Y., 247, the court says: “ Arbritra- 
tors, assessurs, and all such officers exercising judicial functions can- 
not take jurisdiction by simply determining that they have it, but 
they must, 1n fact, haveit before their decision can have any validity, 
and the fact is always, everywhere, when their decisions are chal- 
lenged, open to inguiry.” 

We further refer the court to the case of Dorn vx. Backer, 61 N. 
Y., 261, and Goctcheus vs. Mathewson, 61 N. Y., 429, in which the 
court savs: “ A similar doctrine is now well settled in this State as 
to the assessor of taxes. It is maintained, after long discussion, 
that they are subordinate officers and must act within the authority 
given them. When their right to act depends upon the existence 
of some fact, an assessment founded upon an erroneous determina- 
tion by them of the existence of such a fact is illegal. 

They cannot acquire jurisdiction by determining that they 
have it.” 

Discussing the same question in Morrow vs. Freeman, 61 N. Y., 
517, the court says: “ This case is governed by the principles an- 
nounced in National Bank of Chemung vs. Citv of Elmira and 
many other cases concerning the powers of magistrates or officers 


having a special authority, conferred by statute — must see 
59 that he acts within the authority. He cannot acquire juris- 


diction by deciding that he has it. He must, in tact, possess 
it. In other words, the fact must exist upon which the legislature 
were willing that the officer should act.” 
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Again, mandamus will lie to compel the assessor to strike from 


his roll non-taxable property and to insert that which is taxable. 
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Territory when the rights of the respondent accrued, although sanc- 
tioned in most of the States. ‘ 

lor the reasons stated, and that the matters herein may be fully 
discussed, the respondent asks that a rehearing be granted in this 


case. 
STONE & NEWMAN, 
Attorneys for Respondent. 
Dee. 12, 1890. | 


(Endorsed :) 1. Petition for rehearing. Filed in the clerk’s office, 
supreme court State of North Dakota, Dee. 13, 1890. R. D. Hos- 
kins, clerk. 

63 Extract from the Minute Record of the Supreme Court of North 
Dakota, of the January, 1891, Term of said Court, Convening 
at kurgo, in said State, Pursuant to the State Constitution. 


Fargo, N. D., Jan. 13th, 1891. 


Pursuant to statute, the supreme court of North Dakota convened 
in the court-house this date at 10 a. m. 
Present: Judges Corliss, Bartholomew, and Wallin. 


File No. 1. 


Ricuarp 8. Tyier, Respondent, 
Us 


Cass County, Appellant. 


Petition for a rehearing herein filed Dee. 15th, 1890, is denied. 
R. D. HOSKINS, Clerk. 


Copy of Petition for Writ of Error. 
ln Supreme Court, State of North Dakota. 


RicnarpD S. Tyrer, Plaintiffand Respondent, 
against 
Cass County, Defendant and Appellant. 


Petition for Writ of Error. 


To the Honorable David J. Brewer, associate justice of the Su- 
preme Court of the United States: 


The petition of the plaintiff herein, Richard 8. Tyler, most re- 
spectiully shows to your honor that this action arose in the Terri- 
torial district court of the Territory of Dakota, which court gave 
judgment herein in favor of your petitioner and against the defend- 
ant forthe sum of six hundred twenty-five and 7,5, dollars, from 
Which judgment the defendant thereupon appealed to the supreme 
court of the then Territory of Dakota. 

That this cause was pending in said territorial supreme 
G4 court on the admission into the Union of North Dakota as a 
State, and the supreme court of the State of North Dakota 
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thereupon succeeded said territorial court in the jurisdiction of this 
cause. 

That thereafter said cause was tried in the supreme court of 
the State of North Dakota and a judgment rendered therein in 
favor of the defendant and against vour petitioner, reversing the 
judgment of said territorial district court. 

That thereupon and in due time your petitioner filed his petition 
for a rehearing of said cause in said State supreme court, and upon 
consideration thereof the same was denied by said court. All of 
which facts more fully appear from the records in the ease, a certi- 
fied copy of which is herewith submitted. 

That your petitioner seeks to recover in this action from the de- 
fendant money paid to it as the purchase price of lands belonging 
to the United States, upon a sale thereof by defendant for delinquent 
taxes, assessed thereon by the taxing officers of defendant. 

That, upon the trial of this cause in the supreme court of the 
State of North Dakota, plaintiff raised the question of the jurisdie- 
tion of defendant’s assessor over the lands in question (which 
were conceded to be a part of the public domain of the United 
States) for the »vurpose of assessment for taxation, and based his 
right of recovery upon the total want of such jurisdiction and the 
consequent invalidity ab initio of the assessment, and his right 
by reason thereof, under the law applicable to the case, to reim- 
bursement of the money claimed herein. 

That said State supreme court denied plaintiff’s right to recover 
for the reason that “ there was no want of jurisdiction” of the de- 
fendant’s assessor over the lands in question. All of which fully 
appears from the opinion of said State supreme court (pages 1 to 7, 

inclusive), which is by the constitution and laws of said 
60 State of North Dakota made a part of the record in the case 
and herewith submitted. 

Your petitioner further most respectfully shows to your honor 
that upon the question of the jurisdiction of the assessor of defend- 
ant over the lands in question (a part of the publie domain of the 
United States) for purposes of taxation and upon the record herein, 
a certified copy of which is herewith submitted, he desires a review 
of the action of the supreme court of the State of North Dakota by 
the Supreme Court of the United States, and to that end prays that 
a writ of error to said State supreme court may be allowed herein. 

And your petitioner will ever pray, €c. 

RICHARD 8S. TYLER, 
Plaintiff and Respondent, 
By SETH NEWMAN, 
PVfi’s Att'y. 


(Endorsed :) In supreme court, State of North Dakota. Richard 
S. Tyler vs. Cass County. Petition for writ of error. June 4, 91. 
Writ allowed. David J. Brewer, justice. 115. Filed in the clerk’s 
office, supreme court, State of North Dakota, July 2, 1891. RB. D. 
Hoskins, clerk. 
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Copy of Undertaking on Appeal. 


Know all men by these presents that we, Richard S. Tyler, as 
principal, and Charles E. Heidel and Andrew C. Killberg, as sure- 
ties, are held and tirmly bound unto Cass County in the full and 
just sum of two hundred and fifty dollars, to be paid to the said 
Cass County, its certain attorney or assigns; to which payment, 

well and truly to be made, we bind ourselves, our heirs, ex- 
66 ecutors, and administrators, jointly and severally, by these 
presents. 

Sealed with our seals and dated this 11th day of June, in the year 
of our Lord one thousand eight hundred and ninety-one. 

Whereas lately, at «supreme court of the State of North Dakota, 
in a suit depending in said court between Cass County, appellant, and 
Richard S. Tyler, respondent, a judgment was rendered against the 
said respondent, and the said respondent having obtained a writ of 
error and filed a copy thereof in the clerk’s office of the said court 
to reverse the judgment in the aforesaid suit, and a citation directed 
to the said appellant, citing and admonishing it to be and appear at 
a Supreme Court of the United States to be holden at Washington 
Within sixty days from the date thereof: 

Now, the condition of the above obligation is such that if the said 
respondent shall proseeute said writ of error to effect and answer all 
damages and costs if he fail to make his plea good, then the above 
obligation to be void; else to remain in full force and virtue. 


RICHARD S. TYLER. SPALL] 
CHARLES E. HEIDEL. SEAL.) 
ANDREW C. KILLBERG.  f[seat.’ 


Sealed and delivered in the presence of— 
BE. W. HEIDEL. 
AMASA P. PEAKE. 


Approved by— 
D. J. BREWER, 


Associate Justice. 
June 19th, 1891. 


District of Norta Dakota, ss: 


[ hereby certify that the sureties on the within bond are good and 
sufficient for the penalty therein named. 
Witness my hand and the seal of the U.S. cireuit court, at Fargo, 
in said district, this L2th day of June, 1891. 
(SEAL. ] J. A. MONTGOMERY, 
Clerk U.S.C. C. 


67 Mudorsement on bond: 113. Filed in the eclerk’s office, 
supreme court, State of North Dakota, July 2, 1891. R. D. 
Hoskins, clerk. 
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68 Supreme Court of the United States. 


RicHarp S. Tyrer, Plaintiff in wees 
is, 


Cass County, Defendant in Error. j 
In error 


Of the October Term of the Year of our Lord One Thousand Eight 
Hundred and Ninety-one 


Afterwards, to wit, on the first Monday of October of this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes said Richard 3. 
Tyler, by William H. Francis, his attorney, and says that in the 
record of proceedings aforesaid there is manifest error in this, to wit: 
That by the record aforesaid it appears that the judgment aforesaid 
given was given for the said Cass county against said Kh. S. Tyler, 
whereas, by the law of the land, the said judgment ought to have 
been given for the said Richard S. Tyler and against the said Cass 
county; and the said Richard S. Tyler prays that the judgment 
aforesaid may be reversed, annulled, and altogether held for noth- 
ing,and that he may be restored toall things which he hath lost by 
occasion of the said judgment. 


WILLIAM IL. FRANCIS, 
Attorney for Plaintiff in Error. 


SETH NEWMAN, Of Counsel. 
[Endorsed:] Assignment of error. 115. Filed in the clerk's 


office, supreme court, State of North Dakota, Aug. 4, 1S9L. KR. D. 
Hoskins, clerk. 

Endorsed on cover: Case No. 14794. North Dakota supreme court. 
No. 1820. Richard 8. Tyler, plaintiff in error, vs. Cass County. Filed 
August 10, 1591. 
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jurisdietion uider the third clanse of section 
709 Tevised Sratutes? 

Counsel in the first point of lis “Argument on 
hiotion to dismiss” seems to eutirely misappre- 
hend the claim of Plaintiff in Error upon the 
question of jurisdietion. aod argues agaist sueu 
jurisdiction on the ground that the iiterposition 
of this eourt is songht under the seeond sub- 
division of seetion GUO EROS. Phe validity of a 
statute of ai state or Perritors Is oan lhhoWise 
“drawn in question in this case, 

In the cases cited by counsel, 

 Vincrs Banh i Slate, [? lLloward /. 

Messenger ¢ Mason, 10 Wall 507, 

Scolt ¢ Jauwes. 5 lloward 543." 
the question Was us to the power of tints court 
to review the deeision of a state Court ino eases 
where the validitw of a statute of a state is 
drawh in question on the ground that it is repug- 
nant to thre COoustiution. treaties (>i laws of the 
Cited States and the decision was tn favor of 
their validity. These causes are in no Wii\ pyrite 
eiarhle To the Case ail This 

lt is not clammed that this is a case in whiel: 
“an authority. exercised under any state” is 
drawn an question on the eround ot its repute 
nancLto the coustitution, treaties ot laws of the 
United States. 


- : ' - . 
Phe ob reer of <eetron ¢Oo I Ss seetis To be to 


~~, oe 


confer on this eourt such jurisaietion as shall 

prevent enerouchments hy the several states on 

f the rights of the citizen under the coustitution, 
treaties and laws of the United States. In order 
ta vive such jurisdiction Hinder the second elause 
of the statute. it must clearly appear that the 
statute “drawn th Question. wis the statute of a 
state or that the cuuit horits exereised: Was exer- 
ered “ayader a state 

. fo the case at bar the authoritv sought to be 
exereised hy the wssessor Was Hot eVercised 
wuder cilher a state ortery Hhory, lt was exereised 

contrary to the laws of the territory, which pro- 

f vile (sec, 2 chapter YS Politieal Code, 

“The followime classes of property shall be ex- 


tiny! Pron taNatton aud medy hi ouilled frow hhe 


' list hep dé required ta lye ryan * 


I. | he Property of thie Liniteel States, 

The statute further provides. section S. chapter 
bY Politieand Code. “ALI tasuble property reni ane 
personal shall be listed: and assessed eaeh vean” 
and section 26 of the same chapter provides. “on 


a! before the this? Morelia «| Pil srepteteaet hy, thie 


} ! | } 
eeVepal County assessors =hiall hike Colat cibiet ater- 


liver 1a) the Caveenel \ elopk alt assesstietipl roll. (Ooli- 


tridhiihe the followirhe ites. to-wit. 


} ‘ ‘ | a 1 _ ' } . ' 
) \ Jost of all the tanable bards doo suen 
Qa 


— 


il 


qCvTE TEEN. 


Nowhere Is ahve a en eae Open la thie TESS CS- 


eOrto gssess POM TauNibie haatiels. et biel ne uetion. 


therefore. im this case, Was the exereise of an 


» 


authority not “ander the territory” but con- 


* 


trary to the statutes of the territory, 


The Federal question in this case is: Were the 
litjids atte wi pted fe hy (INN? ssc hy the (ISSUNSOT ap the 
Defendant iw hrvor. without the jurisdiction of such 
UNSUSNOU', hi PCUSOF of the iy TL tawotiou 
wider the coustihution aud flaws of the lonited States 7 

lt appears from the record (pages 25, 24, 25 
and 26) that this question “was raised aud pre- 
sented to the state court.” aud that it was decid- 
ed against the immunity of sueh lands from the 
jurisdiction of such assessor, under the laws of 
the United States. as claimed by Plaintiff in 
Lirror. 

We submit that the requisites to confer Juris- 


diction on this court exist in this case. 


I 


The fedeval question its raised at thie prope a 


time aud iu the Propar MAHHEE “i the state courts, 
The question wes first raised in the district 
court of Cass county by the agreed statement of 
facts (record, page Ll. paragraph IV.) lt is there 
stated. as a part of the facets claimed to give 
plaintiff the right to recover, that the land in 
question wis “A part of the Publie Domain of the 
United States.” and that the officers of defend- 
ant. “authorized to assess property therein for 


the purposes of taxation and to levy taxes 


) 


thereon, assessed and levied taxes on said land, 
diel (>) eel parce] thereof, 

The question Was again raised and presented 
to the state spree eourt. us shown tn its 
OPTNTOR, (Record putes rut 

itis sufflerent that the question was presented 
te the state supreme court and was decided by 
that court adversely to plamtith yp 


f) Aivcyaf f “hi Pay. (a. ; (pri vere. ] lt ; Ss. Pope. 


/ { lesa . - Pi 7 . _ . e ’ 

ha Dechdivy . Actes. >) a ER, Se Cited ty\ 
‘ ' | ’ . ‘ 1? "ea? ’ ‘ ! - / 7 f 4 . 
Counsel Thee <farte sSiprempe Court ceclrwed fer PASS 
(df Phang feed, pati test raw hewwtins ‘fF wears proad petiscad ai 
fine Preoad court. Phe questlon Wits vo? deeded ly 
rhe state cCaurt. Phie Cilse* Js or gtuthnoritv to 


stUSTodt the props tt bon Ol dererctaet. 


i I~ ehadmied however, tint thus case Presents 
no federal questlon Ob the merits: that the ae 
tien isa common law action. and the question of 
PeCOVEPN @ Cotmbiibot law oor STULL Qube St LOn, 
Soin he Baonks vs. The Mawer. Nap, the wrolit 
of recovery Was a statutory right: but this 
court held that the question upon whielr the 
rielit at PeCOVETS npder othe statute depend. 
ed was a federal question, 

ln the cuse at harthe state court doled that 
priaetaetall liaacl no common law roeht of recovery, 


iif 


because the tact of the want of pavisdiction ci the 


1) 


assessor over the public domain of the United 
States. did wot errs!. The Court said: 

“There was nolack of jurisdietion in this ease, 
(pow lhe growin of COMMMOH hae recovery We finial 1 
reason to distinguish the case from Badge v City 

Ys Oe wo ‘ . ‘ F 
“ Z 
Asi witich case the decision Witsagvaliist the 
rightof recovery at common law. Are we justi- 
fied in saving that the court found no distine- 
tion decease there was “no laek of purisdietion? 

Are we justified in assuming that the mean- 
Ing of this statement ais: "There was no 
lack of jarisdiction: therefore, “on the eround 
of common law right of recovery we tind no rea- 
son to distinguish?" Wesubmit that bv fair im- 


plication from the language of the court, the eon- 


a 
} 


clusion ds irresistible that the decision adverse- 
Iv to plaintiffs common law right of recovery 
Was based upon the conclusion that the land was 
— . - n . , } , . r . . 
within the jurisdiction of defendants assessor, 
hi that. hii if reached (f differ we couclusiou wath 
i ¢ deve ee’ fo this nestion, its decesron mote have 
big Cal farovahle li plaily ff, The (Court SiiVs: (ee. 

oP f 

core pase oF) 

se , ‘ »). . . ete . _’ heen : . ’ . 

hespotdent | leataataal li} error) Cliththis 
that as to all matters of procedure the rule 
of carcal curptor applies to TaN purchasers, brit 
. ‘ ’ . 
that 11 WOES hha further: fhicet Sach purchaser is 
wwdes MO fittif ly 7 slo tiie hiacls TL, OP rifi- 
yal jurisdiction TO TD pose the tax. and that a tax- 
ing miumieipality should refund jaa case like this, 


~~ 


if hi i if hieis PEC dE 7 | MOHEY he whieh if had prot only 
Ae legal prophet, hut ho which tlre hi riitory ius preree j'- 
less to yee hoa egal right, 

Ou the argument this distinetion impressed us: 


but upon full investigation we fail to find any 


divect support forat either in authority: or rea- 
On. 

The Court then proceeds to vive its reasons 
for its conelusions that respoudents position 
ix Tenable, lt Salvs. at A TTT fuer all pro- 
portly wethan a Ta compli ts tawvahle”” ane Th prardy 
this proposition bases at mreubient In the course 
of whieh it saves: (Reeord Page 

“Bat should the same oflieer Che assessor) in 
eooud faith and relying upon the reeord as. it 
appears tO hinhessess property. agaist private 
partios in possession. but which ov fact belonged to 
ale Lo yaited Slithes. such wel mould wal hy without 
jurisdiction, and Whieh it coneludes by saving, 


(Heceord Pawe 26.) 

“Phere was no lach af yuvisdiclien tn thes cose” 

fx at not evident that the reason the court 
found no support for plamtifls position was 
heenuse dt was led to the conelusion that there 
was “no lack of purisdietion im the ease 2° 

Init not further evident. bw fate imnplreation, 
that brad the eorrt resehior the eomeluspon threat 
there was an entire lack of jurisdiction. the im- 
pression dade by phuntiils argument would 
have shown its efeet ina pudement of attirme- 
anee, Wesubmit that af the cuestion of the 


jurisdietion of defendants assessor over the 
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the lands were not taxable, but in the same 
breath the court asserts and maintains the juris- 
diction of defendant's assessor over them for the 
purpose of taxation, and reverses the judgment 
of the Jower eourt solely on the ground of the 
existence of such jurisdiction: and thus the 
question of jurisdiction being the basis of the 
judgment of the state court becomes the 
material question in the case, and the case does, 
outhe merits. present a material Federal ques- 
tion. 

An examination of the case of Budge rs. 
the (‘ily ap Cryand heorks. cited hy the state 
supreme court onthe common law right of 
covery will disclose the faet that no want of 
jurisdietion was claimed, and the plamtiffs elaim 
Wits hased solely (>) defects tH procedure, It Was 
not denied that the eity had jurisdiction to assess 
the property fer the purpose for whieh it) was 
assessed, and that the failure of plaintifls title 
‘rose solely from defects TT the procecd mgs, The 
court. however. was careful. as in the case at bar 
to assert such jurisdietion, and to place its judy- 
mien squarely on the rule of earcat emptor, Wt 
SUVS Ly Cab oe /, V6 Cormac 


“The city had purisdiclion lo make the as- 
sessed apd N/ // thie (inse ssc property for phipie 


poem hut bv reason of regularities in the 


proceeds leading upto the sale, the tax cer- 
tifieates issued by the City treasurer to the prti- 


lf 


chaser were subsequently decreed to be tuavaliel. 
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Held. that the tax sale purchaser boueht ances 
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Krror and rightfully belongs to the Phlaumtiff in 


o_ 


iron ane constitutes the subject of the ceoutlro- 
versv in thisaetion.  Ttas trae third parties have 


redeemed all the other Jands in question, ane 


’ . ! ’ 7 ” a j 
The Hionhey para Om sue redemption, with the ease 
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coplion of SIZ O07 letendauts brief pave OO append 
; .- 4 , :, rr “i , 
IX) is shown by the appendix to have been paid 


fo Plaintilf in krros by the treasurer of defend- 


aut, But this money did not belong to defend- 


ee, 


ant andthe defendant could not derive any bene: 


fit frome its pavinent, 
Section @hol chapter "Ss Political Code of Dak- 
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The treasurer must “hold the money paid sub- 
ject to the order of the purchaser” and not turn 
itintothe county treasury, 

He is the agent for the purehaser and the pur- 
cliaser has his action against the treasurer should 
he refuse to pay over this money, 

In this case the money paid in redemption from 
this sale vs paid to relieve the land from the cloud 
cost MPO the title hi fie sale, and wnder a IMIS PPV 
hension of the facts which rendered the land non-tasr- 
dh/e, and isa case in whieh Plaintiff in Error had 
ho eround In conscience to elaim it 

At least plaintiffis lable. at any time to have 
this claim made and established against him. 

lt isacase in whieh the money in equity, good 
conscience and justice belongs to the party who 
paid it, and he having patd it under a mistake of 
fact and to relieve his property froma clond, 
may recover it back from Plaintiff in Error, 

These lands were not taxable. They owed no 
duty tothe territory, or to any mianietpal sub- 
division of the territory. ‘The persous who re- 
deemed, and who were the equitable owners sub- 
ject to the claims of the United States. were not 
hound in equity or conselenice to [rity auth Stith 
whatever, Ja Bend vr. Hoyt, 12) Peters, this court 
quoting with approval from Lord Manstield’s 
Opinion in ize V. Diekson, & Term rey, yey OY SUVs: 


“The rule has always beenthat if aman has 
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actually paid what the haw would not have com- 
pelled limi te pay, but what im equity and eon- 
sclenee heonght to pay be cannot recover it baek 
moat, [Sirf when roe y is pad miler a mestahe, 
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lL ov Where the defendant has recerved money 
Which is the property of plamtilband whieh the 
defendant is obliwed by the tres of natural justice 
and equity to refund.” 

Vnd agai tn March vr bulton Co. 10 Wallace 
ON, 

“The obligation todo justice rests upon all 
persous natural and artifielal andifa county ob- 
tains the money or property of others without 
authority. tie jaw. mndependent of anv statute, 
Will compel restitution or compensation. 
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on the same cround, Defendant in Error should 
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The voverhiment of thie POrritory of Dakota was 
subordinate to that of the United States and not 
SOVOTOCION, 1 | Lrenel hie eoutd lave HO Power over 
the damds of the United States, exeept such as 
was confemed by the will of the United States, 
That Power With respect ae taxation i> OX PVOSSLV 
Withhedle, 


i? rene / Slatiules a) re [So /. 


The veneral power of levistation couferred by 
this section eaunot be construed to extend to 
levisintion whieh would in effect restrict the 


+ 


power of the United States, orsubjeet the Proper 


tv of the United States to any burden: this 
would be in Spurl “rneonsistent with the consti- 
tution amd Jaws of the United States” Tt must 
be coustriued as a general power of legislation 
With reference 14) prersolis “ilie! property, sibyood hy 
bhi f, i jhojtiad four bse dees jl. 

The construction of the state supreme court, 
that the lanwuage of Section Sol: The lewisla- 
hive prersverl of CVery Perrirory shall extend to all 
rightful subjeets of legislation. ot ieousistent 
h the eonstitution and laws of the United 
States confers dhvenerair Power arf leostation. 


’ — : i * i ™ » alls ! | 
Ponto) States, und that the elause, No tax stiadl 


be inposed upon the property of the United 


Stutes . limits such general Power, Is untenable, 


The power under the first clause ean certainly 
be no greater than that possessed hy sovereign 
states. and cannot extend tothe taxation of the 
lsadpeis of the { nited States, 

Cuproll vr. Safford, 3 low. 509. 

The section does wot, as claimed by the state 
Lit’ With referenee to these 
lerdeeds, that  PaNatrotm ois the rofe. freedom from 

f. dow trou tewvatiow os the pule woth lt pop iti 
ah thi , ae col SNF attles. “Lia with reference tt it the 
dsstssul as to duty to perform (ot decision 1a) 
ithe tis absolutely bevond bis purtsdietion 


forardd pirposes. ald tire territorial MOV ISTaAtULre ots 


j , 
i ' } ? } ! } 
boWerless tO DPI WITT Suet PUPIsdbet ton 
‘ 
f j Ns i? Nate's 
o> i> 1 7 i+) 1] ae 
/ i f 4 if Ni / ~*~ + ' ‘ft ee a 
; fo) ; jj 7) 
ij fy f / i] It) ' ’ yi Fe) 
\ 3, f j j jj ee ld -: ‘ 
j ; j j fal 
. Pee ip. Im 1, fF « BOCA, § Fes Jo 
+ ss > c¢<¢ 4 
6% i. ' | 14) ler ghaneele +c one ; 
Poke’ dats CHaLlise Preieotee ai Is SETTIIIN CeCLAPALOPS OF 
4 : : . 
the voeneral rule of boi-taNadbDiiity of governineut 
pyar poe ; \ 
' + ss oe , ; 
| } ~ a . . at ; { aotiy bey ~ (yt t- 
> , | | 
i ~ if } ' ge 134) . it ~ il }}) teen Theil Tig 
cin ~~) ] / / j } j Sex f i” j f 
j (sy : i i} iis PAGE" BM TE DTI \\ a jt 
} ’ 
> 
( , { } j ith iii? ice ca! Tie 
j BB. 
‘ ; 3 * 
crqyty ; a NAP pied, Oh pihedeciel 
‘ " F ) i*¢ 1] ; " ’ ‘ 
\ Piig ses % ‘ | Se 


- 

_ 
. 

~~ 


andis a fall protection to “all oflieers with sub- 
sequent funetions. and that the swhject matter om 
which, he leis jurisdietion is prot bie property (in- 
sessed but an tutangible thing known “as the sub- 
ject batter of assessments 

The precise question is raised and decided hy 
this court in digs os. the Paestie Meadl Steiuship 
(0. li Hlow ws. 

The Court) savs: 

“We are sati-tied that the state of California 
had no jurisdietion ore these ressels for the pur- 
Prose ot tiNatlion.— 

"An objection Is taken to the recovers eruitist 
the collector on the ground imainiy that the 
assessment’? under the law of California by the 
HESSCOSSOTS. MUS Of ypudicral aed, nie t hicat thre praereny 
should ave pursued his remedy to set it aside 
according to tie provisions of that law. We do 
peal thik SO), Thi (INNUNN JIE yt Mites pol (f padicral hivet 
(f prrpmesteriad ini “iticl it~ the (ISS SNOU'S ercovcded tlie a 
PrulHeer’s hi ner herned it, the offic vas wot protected” 

byuit the doetrie of foster ts. ‘Ty, owed. quoted 

} } | . ! a 4 . ‘ | , 
ahi tollowed Vite state court, lias been repeat- 
ect hy repudiated Ivy tle New York court of appeals, 
and is not authority i that state, 

The ease was never regularly reported, pre- 
sttnably for the reason that the question of the 


jurisdietion yf the iiss tss Or Was deepled aliel sey - 
thed by the the deeriou pa Pea dle es. besessors, 
> Wallace G2), infermedite the AeCISION cite aif 


ernment of the ease of Poster es. Van Woyel, leay- 


be no question af jiriscliet ion for the considera- 


hnbichbhe proree, 
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ad leaving the opinion withont 
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Phe eoure iy thre miflerease took OCeUuslOl to dee 
fhirke @OXNaETIV Che scope of the opttren in the case 
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thea ~slon tbon the question at issue com- 
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We quote from the opinion: 


“Thus it will be seen that it is made their duty 
by stutute toascertain who are taxable and who 
are not, by diligent inquiry, and they have no 
wurhority to enter any persons bhabhiie Wot the 
assessment roll whose property is by law exempt 
from taxation. or to impose an assessinent there- 
qott. They hare v0) purisdiction whith Ter QOrerr Bee hh, 
POVSOUS on thew properly, The asSsessheint, W len 
made. (sa lien or tHremmbyoune MpOW the laud cia thi 
pecthany's ofa pudynent, ti preonn whiel, after the levy 
of the TaN. ef morale PTY, bhi pecebita's ap (tpi ereeubion 
issuex, The assesstuent of the value isan judicial 
acto upon whiela common law writ of certiorari 
will Lie, » Denia, 11%, Prat fo make the asse ssuicud 
legal they peitst bane ypurisdiction af bhi, particular 
case, Tf ley transcend ther particular wuithori- 
t\ and anderviake to assess property ene mpl hi slii- 
vihe. AL 7 el fer ba pudges and ave it spousthl for the 
consequences, Td P20. Thais a famihiar principle. 
well ~ettled seniel \\ mely ahopted, that muelerior fir 
lyyrals ‘sie hicvtjed for sen threat bhi if “ols (tae mibheri lhe 
SCO of th ailhority hich the statute confers pon 
lhem and whenever they undertake to assume 
ald eXerelse rurisdietion bevond that. they are 
bral protected, 

This principle is fally reeognized in all the 
euses, It Is urged Hy the counsel for the Plam- 
tiffs in Error that on inakine the assessment in 
question they were acting within the seope of 
themanutheritv. That the defendant was a resi- 
dent of their town and the owner of the property 
assessed, “urna they Le hovel fis piss Opa I hig 
apie soo as fo whether ait fi begetdetgel Mitts hervethly 
srthocthatetaal. aiid dhart having i i riuriwed aud 1 Abt preost ‘/ 
$f ogap ppntptertet see uf bhivay ity, hey sn 
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prot it ‘}! yusthle if st tupus out fhiest I is prope iti us 
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by it in the exercise of power or authority thus 
acquired.” 

The next diseussion of the question is in the 
("ci se? crt y?, rvante -_, Sop , 4 Séid'sS oof :"s ; Pjeetea 1 cnetaabiy. 
IPN. Y. o65.a2 whieh the question was whether 
the assessor was liable for having entered upon 
the assessment roll the name of a mon resident, 
ated dn Whiel ease the deeiston cites with ap- 
provi the (sist? of yp, _ fi ox SO, f° i Pherah. 
Saprd, 

The Court Su\s. 

“TE Mveatt had been a resident when assessed 
and they fad erred as to the amount. they would 
not have been liable for error: but if they bad te 
jurisdietion they are liable. Tt is Only When aet- 
the Withier thei dimited Jurisdietion that ther 
ean be protected tm aeting pudtedaliv. TE this ts 
so they were Hable and might have been prose- 
ented for ther aet vi subpeeting the relator to 
the payment of an unfounded and tlegal tan, 
The relator had. therefore. a legal remedy dy 
wetion.. 

Vind sinee this ease it has been universally 
heldin New York that whenever the assessor 
made an error in deciding whena particular por 
son Was subject to assessment within lis) terri- 
torial purisdietion. he was personally liable as a 
trespasser for the damawe whieh may result, 

Thre ment ddisetisston of thus ethers tion Is on Miy- 
(fetll es, Woishhurn. Ie) \. - 1h, Which holes the 


same doctrine, that the assessor was personally 


liable fora anistake in determine whether a 
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tion is made that the assessor bad jurisdiction to 
ussess the minister of the rays pret for some 
wmount.aned in determining the amount, acted 
jucheally nied Wits proteeted, 

aT (isetissing These questlons the Court of 
Appeals saves in the opinion in the ease of the 
National Punk of € eming us, Lelianeve, Spree. 


“While there is <0 


wpplreation at set 


ne apparent couthet im the 
Lea principles Ta particular 
eases, Lam eontident that wo adjudged cause con ti 
found whieh well velrore the defendant trom lia- 
bility, The distinetion Is between Lil eee Crs 
and //eya? assessmeiut. The former is when the 
officers have power to aet but err in the exereise 
of the power: th, jethhe a’ rhere thes heave wo power to 
aehad all, cubed dt does trot cle them to deere that 
they have, 

“lrais argued that thev have jurisdiction to 
determine what property is taxable in the 
fowl. 

(And this, we understand, is the position taken 
in the opinion of the State Supreme Court in the 
ease at bar. 

thet coined proceeds: 

This Isa tiistake, The leapistatiaye by Ler HOS 
thal pote drow and the officers have tne POWePr OVER 
it. ‘Thestatute requires the assessor to ascertain 
by «diligent imquiry two things: I. the taxable 
Inhabitants: 2 the taxable pPraperty, Where 
they decide erroneously us toa taxable mhabit- 
idet it is eoneeded, sitiel the Miyyott Cilse holds that 


thev are liable as trespassers. Why not when 


“ 


theverrasto taxable Properly: air duty IS pre 


conciu the sda ald tire powell eouferred in The 


oy) 


same linguage, Assessors must have jurisdiction 
over the person aud si ypect-matter, The Porsott 
must be an iuhabitant of the town and the prop- 
r iif erent he hei rah ; ol hie Vir it at (INNUSNS Hilf uit iN tl - 
7 wed row.” 

bay Doriwin rN, Strickland, De N. # 442. the same 
principle is again enunciated aud the assessor 
held liable where he has erred as to the assess- 
abilitv of a particular person, 

li thie prlhey of Llevmmanee, 4 | \. _ 455, the 
COUrt Saves: 

“It the assessors act within them jorisdietion 

that isaf they have jurisdiction of the person 
aed properli af fine huithividual (INN sso ther 
aetion is finalzif they have no jarisdietion their 
wets are Void. 

Li) Wy /listuus rs. Woearer. rs x. - + the lia- 
bility of the assessor is again discussed, 

The Court Saves: 

“Tf they had jurisdietion both of the person 
taxed and the subject matter “hat es the property 
assessed-—then their acts partake of a judicial 
character: Ton theeontrary. there is an entire 
lack of purisdietionandthev make the assessment 
Without it. they are clearly liable. 

But the eases ered do not seem to make any 
distinefion between property appearing on the 
face of the record not to be assessable ane that 


' 


Which does nof soappear The question is, as to 
thie axsessubility (ai° lrathility fe haration. cube thie 
Marth i’ of tlre Ni iv Yoh ( ‘thalic Prolectory, “é 
N.Y. 342. seems tosettle the law ia thar state. 


ae 
and toestablish that there is no distinetion as to 


different kinds of property, and that it is imma- 
termd whether the faet of exemption appears 
from the reeord or does not appear at all, either 
’ ' o ° 
from the record ov from the nature or use of the 
property, the only question beime: Was it, in 
fact, taxable? 

Phe case arose undera statute providing that 
‘real and personal estate beloneiigto aid used 
for charitable purposes of said association shall 
be exemot from taxation. There was no evi- 
dence to show whether the particular piece of 
land was or was not used for sueh charitable 
PUP POSS, 

It was lieved ri the petition for rerivew, that as 
aiatterof faet. 1 was used for such charitable 
purposes and such allegation was not traversed, 

The Conmprel save: 

aot ae | ly head S antadin 

Phe assessors COMSCOLOTELS had ne piirisciie- 
tion to assess that land. and. even tf they he 
deemed TO have deterninec as oa fivet. titat the 
laud was used so as to bringit within the exemp- 
tion their determination was mot conelusive, the 
hire i, Hip OME ‘tp dhl which a t; puvisdichion hep pled. 
It the peresdiectional hited dic pol cris. flee hake Te 
hiau of th: IN NENSSON cote pot establish puvisdretiott 
fi? hem r 

The Court further says: 

“Theimpoesition of the taxes in question was 
Haniiiestly illeaal, thi property MM ynrd which of was 
(/NSGSN ud i, ae hy Liaat ad jhe gol ALL hervothion lt Wits 
nota ease merely of error ia judgment in deter- 
niinine the amount of the tan. bat of a flotal wren 
ehionw ay ih (ISNOCSNOG'S hi (ES NUNN hiv property 
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Further, mandamus will lie to compel the 
assessor to strike from his roll non-taxable prop- 
erty and insert that whieh is taxable, 

Jidve Cooley, in lis work on taxation. 2ud ed. 
page «2. save: 

“The writ will lie to compel the assessors to 
strike from the assessment roll non-taxable 
property whieh they have ineluded mi oit. | Men 
is if clears ("eine of rae e ae of puis heen. hy (ah seise / if 
bhi law bhi subject-matter of thie COMPLOLUTSY is pul 


hy pone fhe iy authority, apd ait ih eedg ly wpalliy jie alt “g 


. . *, Z 
bist aft sien vetlite iT. ’ 


See 
People ex, Shearer, 30 Cal 645, 
Hiyalt ex, AMen 54 Cal, 358. 
Moreover. the validity of this assessment de- 
pendson /tly jurisdiction of the assessor over the 
sibhyoctemeatter, Jurischetion ot the person Is 
mnmaterial The laws of the territory provide, 
(Sec, 1641. Compiled Laws “The sale of real 
property shall not beiuvalid on account of such 
real property having been listed or charged on 
the dupheate 1 cLhis othername than that of the 
rightful owner” | 
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it roped. hie firs pM LO ES SCONCH tif hier pecausr } vy 
apes fo ascovhitin whether TL shown bl rven 
hy mould dimeeuish bly. cokine a} sumeh prates (aye 
hegied tne uit comb riage wey fo afheet thew. A tax 
pure hiser COUSCOHOELTLS CRO bye, it ali\ - niet 
technical sense.a hove fide purchaser. as that fern 
Is understood tn the law. becuuse a howe fide pur- 
chaseris one who bays an apparant!y wood tithe 
Without notice of muveline culentated to pepe 
or affect at. but the tax purehaser is always 
deemed to have Steal notes whey ble, recur S/T) s 
defocls. lle Cahibre? <hrut his CVves fey haat hais 
bean pee Vis / fort thee tnhormation of all concerned. 
aiid reiviag binnpraderit ly on the action of the 
officers, assume what they have doue is 
becuse thiey have cone it. 

ln Blackwell on tax tithes, page 66. the same 


rie Is stated is follow a. 

a powers cl this Pai tire. a Series of beets, pre 
Tiare te them eharacter are required by law to 
precede the execution of the power, kaeh aned 
every step. from the listing of the land for taxa- 
tion to the conusnuiminmation of the tithe by the de- 
livery of a deed to the purchaser is a separate 
ch die! Hide pendend haet, All these fats. Prom the 
beginning to the end of the proceedings, ius! 
exist: andiaif anv material link i the chain of 
tithe be wanting. the whole falls to the ground 
for want of suffielent anihority to support i, 
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tion on defendant's assessor, and may be pre- 
sumed to have so reiied and to have bid under 
the belief that such faets existed. lle will not 
be presumed to have acted agatust lis interest, 
and to have purchased and paid lis money with 
Knowledge that he could obtain nothing for it, 
lie purchased under a tilsapprehension with 
referenee to the jurisdietional faets. and paid to 
the defendant the eousideration for sueh prttt- 
chase, which defendant had no right in law or 
vood conscience to retain and “to which the Ter- 
ritory Wits powerless lo “lye it a leval right. lt 
wis wolow voluntary payne, lt Wits nade 
under atiistake of facet. and the consideration 
has ntteriv failed. In the language of the court in 
{ hecpni ‘pes, rool linn, Supra: 
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The remarks of the eourt in Praeutal ex. Saw 
Brancisco, 21 Cal. oolare peculiarly applicable to 
this case, if save, 

“yy (? city IS hot exeepied frome the C*CrDDD PEO 
obligation to do justice Whiell binds tadavidtuals, 
, ; yt. i 4s “s).'9 7 ‘ | ’ Pe ; | . 
Sire ObPaLpOoM rests tbo! clit Trersagblis WHeTHIO) 
natural orartifieral df the eitv obtains the 


money of another 4a aestahe or withaat authority 
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it. or if used. to render an equivalent therefor 
from like obligation, 

“The legal liability springs from the moral 
duty tomake restitution, and we do not appre- 
ciate the morality which denies in sueh eases 
anv rights to the individual whose money or 
other property has thus been appropriated. The 
law countenanees no sueh wretched ethies. Its 
commana is always to do justice” 

See also 

Pursous (ai (outiracts. inl fed. ONb, 

Schuring Fo. Llichol. he N. .. ING). 

(Chiepuan rs, Brooklyn, MX. Y.. S72 

Lowisidnd vs. Wood, 102 CU. S.. 294. 

Morville rs. Ame Tree Society, 12 Mass., 
129. 

Chapman rs. County of Donglas, 107 U.S. 


4S, 


REVIEW OF CASES CIPED BY DEFFNDANT 
IN ERROR, 

The cases cited by Defendant im Error ins sup. 
port of the proposition that “ina case (he the 
prrese who one, there can be no recovery | do not 
sustain the Proposition, They were all cases of 
mrreqularity o/ proce sing, und not ot want af Juris 
diction. 

li Bareeroort rms, brooklyn, Sf) ‘. \ ‘ Ihe. the 
COUT says: 


“Ttas true that the invalidity of the assessment 


(hips dO PS peal bhi, fuera the “ssessmiepl polls 
i | i - ‘ 


li Coffin ra. Brooklyn, 116 N. ¥ 166, the court 
SUVs: 

“The rivalidity of the assessment was appar- 
enton the faee of the roll” 

i, Wiples rs, Laited Shahi n. 110 i a (250). the 
sale was under judgment of a court of competent 
jurisdiction, Not even an irregularity appeared, 
lnder the aet of Congress only the interest of 
Conrad could be sold. Conrad had no interest 
at the time of the sale:and the purchaser claimed 
to recover on the ground of warranty by the 
vovernment. This court saves: 

“Plamtiff was presnmed to know the law on 
the subjeet, and that by his purchase under the 
decree he could only aequire such estate as the 
alleged offender possessed, to hold during the 
Offenders life: and that if the offender had no 
estate pone was forfeited to the United States or 
sold underthe decree of the court. So no false 
assurance could have been made to the purchaser 
Which could be suggested as a possible ground 
for the return of the monev: nor could there 
have been anv westehke of fact whieh would be 
recovnized asa ground for relief, even in equity, 
for the fact suggested as having been misunder- 
<tood Mais declared hy thie law 

ln the ease at bar the fee was attempted to be 
soldand was purchased under a mistake of faet. 

aT Linele rN, Melrose. i) Allen. $f), there ix 
nothing in the reported ease to indieate the 
vrournd pon Which the deeision proceeds, Ih) 


Massachusetts. however all property is prvi 


at. 
Lit 

($57 
jf te 


iJ 
ti 


facie taxable, Massachusetts was a soverig: state 
at the time of the adoption of the Constitution 
and her power over property within her borders 
for purposes of taxation, was plenary. and os 
presumed to have so continued. [tis fair to pre- 
sme, therefore. that the invalidity arose rather 
hrom trreatlarity than frou: want of purisdietion. 
The authorities eited im 2% Dex! y ow Leawetion jr. 
Sot to SUP port the TeX will hye found ol tO Stis- 
tain the proposition advanced by counsel, and the 
sume is troe of all the authorities eited by Mr. 
Cooley TO Suppor the text cited in the brief of 
Defendant im Error. li wo case does if CU ppear that 
thie clarm to recover was predicated ona total want of 


,? ° } 


pepeshee Sfose Ghd ddde slale ied all its hawiuy officers, 


The statute of the territory of Dakota author- 
izes a recovery in this case.and the Federal ques- 


tion affeets thi rane hoof the ease, 
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proVvEtes: Ze Ccit urdcd , iii ffs 
“When. by mistake or wrongful act of the 


lies hoon <otel (ot) Whier ho Tax 


treasurer. land 
was due oat the time. the county is to save the 
purchaser harmiess by paving bin the amount 
Of principal aud titerest: heewebrethectrotnttteye 


ervarase nant o¢ Lene l er =o ~ od. j . i bad « 
ch TIE ,*.... ¥ | 7. t 


so 
TT Terre ee vy 
aiel the trensurer ane duis sureties shall be liable 
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roicie abnount to the county Op itis oirel * tine 
eeser baiV Feeover Tie sale direct iMaodhh 
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The right to recover depends on the wrongful 
act of the treasurer, The state supreme court held 
that the assessor had jurisdiction, and that by 
reason of this jurisdiction “all officers with sub- 
sequent functions were protected in acting, and 
that. therefore, the act of the treasurer was not 
wrongfal. It is true the court remarked that the 
treasurer would be protected whether there was 
jurisdiction in the assessor or not, but having 
held that “there was no lack of jurisdiction” this 
statement was died and entirely unnecessary. 

The question of whether the act of the treas- 
urer Was wrongful, under the decision of the 
state court, turns upon this question of jJurisdie- 
tion. If there was no jurisdiction in the assessor 
the act of the treasurer was wrongful. 

In Dynes vr, Hoor, 20 Hotat, SO, this court states 
the rule as follows: 

“The law is that an officer executing the pro- 
cess of a court which has acted without jurisdie- 
tion over the subject matter, becomes a trespass- 
er 

See also 

Wise ro Withers, 2 Craneh, 327, 
Hays r, Paeo Mail Steamship ('o.. 17 Tlow- 
ard, a97. 
Wallace vr Stutsman Co. O Dak. 1. 
ln the ease last cited the same questions are 


presented as in the ease at bar. The facts are 


+f) 


identical ‘The territorial court held) plaimtitfs 
rrelit Po recover perfeet, No OplLOn Wis ever 
Written. and the ease is now pending ta this court 
ouappealbby the county. Tt presents on the / 
mierits all questions presented dn this case, 

Th pots of Phaiutiff iy error hecadinie rested 
winter Phe lervilovial statute. That statute was 
adopted when the deet-ions of this court were 
eontrolling. aud those decisions as to the mean- 
ing of the term “wrongtul act” beeame a part of 
the statute. and when the statute was adopted 
by the state dt was adopted with that meaning. 
vida change of the statute by the judicial eon- 
-trnetion of the state court deprives Plaintiff in 
error of his vested rights. 

lr ix submitted that Plaintiff in Error is enti- 
thel to be heard on the merits, and that the mo- 
tion to dismiss and the motion to affirm should 
both he denped, 

Winntam IL. Frances, 
Attorney for Plaintiff in Error. 


Seru Newman. of Counsel, 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1891. No. 1320. 


RICHARD S. TYLER, 
Plaintiff in Error, 


Us. 


CASS COUNTY. 


In ERROR 1O THE SUPREME COURT OF THE STATE OF NortH Dakora. 
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BRIEF FOR DEFENDANT IN ERROR ON MOTION TO 
DISMISS OR AFFIRM. 
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JOHN F. DILLON, 
HARRY HUBBARD, 


kor Defendant in Error. 


—_— — - — a -—— 


To enenieds hicmniinataean 
Attorney for Plaintiff in Error. 


Sir : 
You are hereby notified that the within motion, with the brief annexed 
thereto, will be presented to the Supreme Court of the United States on Monday 
day of November, 1891, at the convening of said Court. 
(Signed) JOHN F. DILLON, 
Attorney for Defendant in Error. 
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NUDTEME GOUT of the United States. 
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SUPREME COURT OF THE UNITED STATES. 


Ocropen Tern. S91, No. 1320. 


Rrwarp S. TYLer, 
Plaintiff in Krvror. 


- BRIEF. 


(aes COreTrt. 


Statement of the Case. 


This action was commenced by the presentation by 
plaintitf of aclaim to the Board of County Commis- 
sioners for Cass County, Dakota Territory, by which 
plaintitf sought to reeover certain money pail by him 
as the purchase price of eertain real estate sold by 
defendant's treasurer for delinquent taxes at the annual 
tax sale on October 6th, 1885. The Board of County 
Commissioners refused to allow the claim, and plaintiff 
appealed under the statute to the District Court oft 
Cass County. In that court the case was tried upon 
an agreed statement of tacts without a jury. Judgment 
Wits renilered ih) favor of platatitt. Thereafter the 
defendant served notice of motion for it hew trial. A 
statement of the case was then prepared cunicl agreed 
upon by both parties and approved by the Court 
Reeord, pp. 6 L2, 14). This statement contaims a 
stipulation of the facts im the case. The Court atter 
hearine the areutnehts of counsel rendered it clecision 


finding the conelusions of lea Wits set forth ih the Record, 


ane ordered judement in favor of th prlectiitill The de- 
fendant cluly excepted to the decision of the Court 
The exceptions were duly settled and allowed 1) this 
Court and made part of the judgment roll Phie cle 
fendant then made a second inotion for a new trial. 
There Wits Ol} this motion also a like decision like 


. 
, 


ruling, judgment sina exception fiecored }'} lo. It 


Thereupon prleuanet rfl sepopa leak ter thr Supreme Court of 


the Perritory, anid that Court reversed thi Jinent ol 
the Court below Record. » wav Phicreafter thr 
plaintiff sued out this writ of error to this Co 

Tuy PACTS i the case. as cepprea Pron Tite’ eevee 


. ’ ' } 
Statement in this he Core. abe sul stantialls as Totllows 

It pr prears that the renl estate in “Question Was a prea 
of the orien! erant by the United States to the 
Northern Paeitic Railroad Company that sant com- 
peti hinel. perio to the i@vV shied srl herepattes brie’ ti 
. alk nal ; F ; | A , , ;, | 
tioned, ¢ Isprosed Of sult lahads te private parties 

} } 

deeds nnd contracts. and such precntse Ss Wer ht posses 
sion: that ne patents were Issued for sara lates Liiat 


the railroad company earned said lands after thi pits 


satire aot this Act cnt f OHUTess OF cliite Hardy Pott Isat iti 
reoara to pavinent of COST OF SUPVE Viti . Thiet sided tities 
Were surveved at tiie ONPCdist cot Tale | ites? OStutes 
Government, and after thi puissance OF sitie Act 2 
Converess, and neo part co] Uli Cost (hit ON POCTise I 

; sare — { ; ' ; 
siti surpye s bhitel att This Lidiie ‘) sit site 
Dee repaia bv suid ra pPareteh COmanp ata s Len Thae rive 
States, as provided by the hest-mentione Let of ( 

} | ‘ 

epess : that bhi = LO04 thd pero! Phyecne ria TraaNigic 


otheers ot Live ie lewmadlaint Couns pris eerie, Too os 


el ellis. i Mant ein APY % 


said lands and levy taxes thereon, all of which remained 
unpaid on October 6th, 1885, and on said date the 
treasurer of said county proceeded to sel] sald lands 
for delinguent taxes and plaintiff purchased the same, 
and it was to recover the purchase mMmonev so paid that 
this action was brought. No question is made as to 
the regula It of the tax sale or the proceedings leading 


thereto. 


ARGUMENT ON MOTION TO DISMISS. 
I. 


This Court has no jurisdiction to review 
the judgment of the Supreme Court of 
North Dakota in this case for the reason 
that there is no provision either in the 
Constitution of the United States or the 
Federal Statutes providing for a re-exami- 
nation of a judgment of a State Court 
which upholds the validity of a Statute of 
a Territory or an authority exercised 
under a Statute ofa Territory. 


That a deeision ofa State Court Is reviewable only 
under What was formerly Section 25 of the Judiciary 
Act inow, as samended, Section 709 of the Revised 
Statutes), lies been repeatedl decided Ivy this Court, 
andis a rule so well established that ho citation of 


authorities Is becessary. 


eA RRR Seem eR 


Section TOU is as follows - 


“See. 70% A tinal judgment or deeroe in aly sult 
In the highest Court of a State. in which a decision tia 
the suit cote ne hisecl, Where is lirawi bhi cp tte thon this 
validity of a treaty or statute of, or an authority exer 
cisecl under, the United States, and the ceeision is 
neainst ther validity; or where is drawn in question 
the vieclility ofa Statute of, or am authority exercised 
under ann Slate, ov om the eroune of then I bhige Peepoliy- 
nant to the constitution, treaties, or laws of the United 
States, and tie decision is in favor of their validity >} 
Where any title, right, privilege, or immunity is claimed 
under thr constitution, Or Gti treaty or statute of, o1 
commission held on uthority exerersed under, the 
United States, and the decision ts aviiust the title. 
right, privilege, (>) bnnnen tari es Sy chally set ub on 
Clanmed, by either party, under such constitution, treaty, 
stutute, COMLNLISSIOL, (>i uthority, iets by | eX edt 
and reversed or affirmed in the Supreme ¢ 
writ of error. The writ shall have the same eff ct. We. 


tint pron a 


it will hye mien) thist this section provicl $10) n review 


three 


~- 


of i judgment ofa State Court by this Court 


CSCS . 


1) Whereis drawn in question the validitw of a 
treaty orstatute of. aon rth nuthority exercised Ube - the 
United States. and the decision is ori bist then Vitl LIT 

) 


& coy where 1s drawl bf) (ULC STLON thie 


- 


vehi ty 2) 
statute of, or an authority exercised under, anv Sfefe on 
the eround of thei bene - pruipedaecaat to the Constitution, 
trentv or laws of the United States, and the decision 
Is in favor of their vielility : i. (>) Where anit title: 
riehit, privilege Or pM is Clanmed under the Con- 
stitution or any treaty or statute of or provision held 
oy awuthorits exercisecdt under the United States, and the 


decision is awaiust the tith right. pravile cyq> @)) Linney 


1) 


specially set up or claimed by either party under such 
Constitution, treaty, statute, commission or authority. 
See on this pot 
Cporell vx. Peandall, 10 Pet., BOS, BOL. 
Diniels vs, Learney, W2 C.S., 415. 
Homes lus, Co. vs. Auqusta, 983 UL S., 116, 
121. 


The alleged Federal question which it is asserted by 
the plaintiff in error exists in the present case, 1s 
Whether the County Assessors of the Territory of 
Dakota had jurisdiction to assess the lands in question. 
If this be a Federal question at all it is a Federal ques- 
tion under Clause 2. of Section TO9 of the Revised 
Statutes above quoted, for if it Is it Federal question at 
all itis a question of the validity of an authority exer- 
cise under the Territory of Dakota, and is now drawn 
in question as being repugnant to the Constitution, 
treaty or laws of the United States. 

At the time the assessors assessed the lands in ques- 
tion, and at the time when the lands were sold for taxes 
and for some time thereafter, the statutes under which 
the assessors acted were the Statutes of the Zerrifory of 
Dakota. The States of North Dakota and South Dakota 
were formed and admitted to the Union a long time after- 
wards. The judgement to which the writ of error in this 
cause Is directed was rendered ly the Supreme Court of 
the Sfufe of North Dakota, and seeks to question an 
authority exercised under the authority of the Zerrifory 
of Dakota. Section 709 of the Revised Statutes above 
quoted, Which is admittedly by this Court the only 
statute making provision for the review of a judgment 
of a State Court, will be searched in vain for any pro- 


Vision authorizing this Court to review the judgment 


eee ee et ee 


a 


of a State Court in any case where is drawn in question 
the validity of a statute or an authority exercised under 
a Territory. This isso clear that no argument ean 
nitke It clearer. 

This Court hiets alrendy several tines decided the 
exact point here presented. A case on all fours with 
the present one on this pont is VMiners’ Bank vs. State 
of lows, 12 How., 1.) The statute drawn in question 
in that case was a statute of the Zerrsforial Gorerininent 
of lowa, repealing an act of the preceding Territorial 
Government of Wisconsin. ‘The question arose in the 
State Court of lowa after it was sndmitted to the Union: 
and, on a writ of error from this Court to the Supreme 
Court of Lowa, it was decided that this Court had ne 
jurisdiction to review the judgment of the Supreme 


Court of the State of Lown in such a case. 


DANIEL, J., vlVing thie opinion of the Court, SUVs: 


* The alleged wrong the Court are called on to re- 
dress is not an act of State power at all; if is an act of 
the ‘Perritorial Government of Lowa, by which was re- 
pealed an act of the preceding ‘Territoriul Government 
of Wisconsin : consequently the decision of the Court 
below asserted no State net or power in) opposition to 
the Constitution, treaties, or laws, or to a) COMMISSION 
or authority of or under the United States, and presents, 
therefore, no eround of jurisdiction here, either as de- 
rived from the language of the statute or fron etn COl- 
struction heretofore lve of nt. If the question 
whether a writ of error would lie from this Court to re- 
view the acts of the Territorial Governments could ever 
have been regarded iis 1h any Selse equivocal thpron thie 
languace of the 2th Section of the Judiciary Act, such 
it question could hot now Lies considered as oper under 
the express adjudications previously ruled by this 
Court. Thus, in the case of Seof/ rs. Sones, 5 How., 
343, it was expressly declared * that an objection to the 
validity of a statute on the ground that the Legislature 


ee 


<a 


ee ee eee ee ee ees 


te ey lat ba 


ee eee 
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Which passed it were not competent or duly organized 
under the Acts of Congress and the Constitution so as 
to pass valid statutes, is not within the cases enumer- 
ated in the 25th Section of the Judiciary Act, and 
therefore this Court has no jurisdiction over the sub- 
ject: that. in order to give this Court jurisdiction, the 
statute, the validity of which is drawn in question, 
must be passed by a State a member of the Union, and 
a publie i oly owlbe obedience anil conformity to its 
Constitution and laws; that if public bodies not duly 
admitted into the Union undertake as States to pass 
laws, Which might encroach onthe Union or its granted 
powers, such conduct would have to be reached either 
by the power of the Union to put down Insurrection, 
or by the ordinary penal laws of the States or Terri- 
tories within which these bodies are situated and net- 
inv: but their measures are not examinable by this 
Court pon a writ ot error. They ure hot States, and 
Cannot pass stetutes within the meaning of the 
Judiciary Acts. Other cases cited by the Court. in 
the Opinion just quoted, might be adduced to show the 
ditterence ever taken by the (‘ourt in reference to its 
relation to the States as States, anid as contra- 
distinguished from the Territories of the United States. 
It seems to us that the control of these territorial 
vovernments properly appertains to that branch of the 
Government which creates and can change or modity 
them to meet its views of public policy, namely, the 
Coneress of the United States. That control certainly 
has not been vested in this Court, either in mode or in 
substance, by the 25th Section of the Judiciary Act. 
The alleged wrong which the Court are called on to re- 
dress is not an act of State power at all. It is an act 
of the Territorial Government of Towa, by which was 
repealed nn act of the preceding Territorial Govern- 
ment of Wiscoustn.” 


In the later ease of Vess: nger VS, Vason. 10 Wall... 
507, the same question was again decided in the same 
way. Mr. Justice NELSON, giving the opinion of the 
Court, says: 


* One difficulty in bringing the case within this 25th 
section is, that it makes no provision for the re-exam- 


ination of a judgment in a State Court which upholds 
the validity of a statute of a Zery ch rif in contraven- 
tion of the constitution. It applies only to the case 
Where is drawn in question the validity of a statute of, 
or authority exercised under, any Sfef. The cireum- 
stances, therefore, that the Court below held the 
statute of the 7, rritory providing for partition of lands 
among tenants In common, valid, is of no importance 
In the case.” 

See also to the same effect NSeolt rs, Sones. 


» How., S45. 


See also Pevineli mn, Mauniciporlity, NC., How., ost, 
In Which case this Court refused to review an allewed 
question Whether ui State statute of Louisiana was hot 
repugnant to the Ordinance of 1787, 0n the cround that 
ho federal question wis involvedt. 

This Court, therefore, for these reasons, has no juris- 
diction to review a judgment of the Supreme Court of 
the Stute of North Dakota. On the nllevedt eround that 
tha assessers had no authority or jurisdiction under the 
laws of the reitory of Dakota to assess the lands im 
question. This-is not a federal question reviewable by 
this Court under Seetion 709 of the Revised Statutes 
above quoted: and there is no other provision making 


such question reviewable by this Court. 


II. 


Even if this Court has jurisdiction of this 
case, this writ of error should be dismissed 
for the reason that there is no longer any 
actual controversy involving real and sub- 
stantial rights between the parties. 
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[It is a well settled rule inthis Court that when there 
is no actual existing controversy between the parties 
the writ of error will be dismissed. The plaintiff's 
claim is based upon the alleged wrongful sales of land 
deseribed on pte S of the record in this case. <All of 
said lands have been redeemed from such sales, and the 
plaintiff has received the money. The proof of this is 
shown by the official certificate of George FE. Nichols, 
Treasurer of Cass County, printed as an Appendix to 
this bnef, the original whereof is filed in~ this 
cause in this Court. This Court does not sit for 
the purpose of deciding abstract questions of law, 
but for the purpose of deciding real and erist- 
mg coutroversies between the parties. The case of 
Little vs. Bowers, UA ULS., SAT, and the authorities 
cited in theopiniou of the Court, are conclusive upon 
the point here presented. It appeared in that case that 
the taxes in question had been voluntarily paid by the 
plaintiff in error pending a suit to determine the legal- 
ity of the tax. The Court, on this showing, dismissed 
the wiit of error. Myr. Justice LAMAR, oiving the opin- 
ion of the Court, sitid : 


“Tt is trne that the judgment of the Court below 
stands unsatisted, except si) far its relates to the costs, 
Which, as before stated, have been parla ; but that is 
imnaterial, iuasmuch as the controversy upon which 
that judgement was rendered had been extinguished. 
That in effect satistied the judgment. Neither the 
affirmance nor the reversal of that judgment woald 
nake any ditference as regards the controversy brought 
here by this writ of error. 

ti is ars /] seltled. that whe 4é there is wo aelual cCOnTPO- 
VEN, mrolving real and substantial rights, hetires nw the 
parle s lo the record, the case will he dismissed, In 
Lord vs. Veazie, 8 How., 251, a writ of error was dis- 


A ee 
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Missed by this Court where it appeared from aflidavits 
anil other evidence hy Persols het parties to the stit, 
that there was no real controversy between the plaint- 
iff and defendant, bruit that thre suit Wits Instituted to 
procure the opinion of this Court upon a question of 
law, in the decision of which they lad a common inter- 
est opposed to that of other PObSOnis, who were pot } etn 
ties to the suit, and had no knowledge of its pendenes 
in the Cirenit Court. Chief Justice Taney, in deliver 
Ing the opinion of the Court, said:  * Lt is the office of 
courts of justice to decide the rights of prersanis anel of 
property, When the Persois jnterested cannot cljust 
them 1) avreenient between thy hiselVves sutnel te lo this 
pon the full hearing of both parties, And thy at- 
terapt, by it Here colorable clisprte, ti obotecin thie opin 
lon of the Court hppa at question of law which a parts 
desires to know for his own interest or his own pur- 
poses, When there is no real and substantial contro- 
versy between those who appearas adverse parties to 
the suit, is an abuse which courts of justice lave al- 
Wilts reprohended, sinned treated ws i punishable cooli- 
tempt of Court.’ 

In C Tere letned (s. Chanhe lain, ] Black, 419%, the rule 
heanl down 1 Lord Vs, Veazie, spre, Wits tilhreredl to. 
and held applicable to a case In which it appeared that 
the appellant had purchased and taken an assignment 
of all the appellee's interest in the decree ppented 
from; and the appeal was dismissed, 

Din Weve? Lape , Cmmpeeney es. [la ft, 8 Wall. 333. an 
appear! iproda at bill for the infringement ofa pructent Wiis 
dismissed, it having been made to appear to the Court 
that. after the appeal, the appellants lisacl purchased it 
certain patent from the defendants under whieh the 
defendants sought to protect themselves; and that the 
defendants, as compensation, had taken stock in the 
company which was the appellant in the case. Ane it 
was further held that the fact that damages for the 
infringement alleged in the bill had mot been comprom- 
ised did not affeet the propriety of the dismissal. 

In Se Mateo County is Nouthern Pach Lrailpoad 
Company, 116 U. S.. LS. it writ of error Wits IStnissed 
where it appeared that the taxes assessed savainst the 
company had been paid to the county after the suit 
had been commenced, the Court resting its judument 
upon the reason that there was no longer au existing 
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cuuse of action in favor of tlie County against the 
Railroad Company. To the same effect see //enhin rs. 
(rite Pas, | lcast, ee Ii Ve f?. JS. Lilsiain, > b. XN Rh. Liss 
DT Swiith vs, Junction Leailway Co., 2 Indiana, 546 ; 
Biveholders of Lesser vs. Freeholders of Cnionu, 44 No A, 
Law, 438. 


It, as is contended on behalf of the plaintiff in error, 
the question involved in this case is one of great im- 
portance to the Railroad Company and to the State, 
and is identical with that in a number of other cases 
pending in the Court below, so much the more impor- 
tant is it that it should not be decided in a case where 
there is nothing in dispute.” 


ITI. 


This Court has no jurisdiction in this 
case because the alleged Federal question 
was not raised at the proper time nor 
in the proper manner in the courts 
below. 


It is too late to raise a federal question after final 
judgement. 
Srmemeruedsu ON. Nebraska, 116 i. ».. 5-4. 


This Court will act only upon the record in deter- 
mining if there be a federal question involved. 
(lurk vs. Pe nnsyleran, 128 U. S., ONO. 


It is too late to raise a federal question for first time 
ata re-hearing in State Court. 
SN. Boom Co. vs. We BL. Boom Co., 110 ©. s., 


~~ —_ 
odd. 


LS 


It is too late to raise, as the present plamti! in error 
seeks to do, a federal question for first time in State 
Supreme Court on appeal i Reeord, }. 4{h). 


Baldicin vs. heensas, 129 COS., 52. 


See also: 
helix vx, Scharnirehber, 125 l. SS. abe. 
State ew. vel. es. Board of Liquidation, 98 U. 
S., 140, 142. 
Bolling ex, Lersu uf ‘y] L. ».. oi, 
Blount vs. Walker, 14 ULS., 607. 


IV. 


Even if we are mistaken in the above 
points, yet this case on the merits pre- 
sents no Federal question, and is there- 
fore not reviewable by this Court. 


The action in the present case is to recover back, on 
account of failure of title, certain moneys which were 
voluntarily paid by purchasers of the lands in ques- 
tion at tax sales. The only question is whether such 
purchase moneys voluntarily paid can be recovered 
back. This is not «a Federal question. It does not 
arise under the Constitution, laws or treaties of the 
United States. If such an action lies at all, it is only 
an ordinary common law action, or an action under a 
statute of the Territory. [t matters not that the lands 
in question, which were supposed to he sold, were 
lands upon which the United States had a lien, and, 


therefore, under the laws of the United States, they 
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could not be sold. That fact did not change the na- 
ture of the action. It was still a common law or stat- 
ntory netion to recover purchase MoOneyVS voluntarily 
paid at tax sales. No Federal question was in issue. 
The Supreme Court of the State of North Dakota de- 


eided that the lands were not taxable, thus deciding 


the only Federal question in favor of the validity of 


the claim made under the laws of the United States 
and not against it. Hence, the decision is not review- 
able here on account of this Federal question. 

The plaintiffin error, however, seeks to maintain that 
inasmuch as the lands in question, by reason of the lien 
of the United States, were not taxable, and could not 
he sold for trues : therefore, he enn recover back the 
purchase moneys Which he (or lis assignors) voluntarily 
paid at the tax sales. He admits, as we understand, 
the well-settled rule that a purchaser at a tax sale can- 
not, in the absence of statute, recover back the pur- 
chase money. ‘This rule is settled by an overwhelming 
weight of authority and reason. 

See 
Cooly on Taxation, 2d Edition, pp. 476 and 
Das, 
2 Desty on Taxation, p. 850. 
Linde Us, Velrose, 10 Allen, 49). 
Breevoort vs. Brooklyn, SOON. Re 155. 
Waples vs. United States, 110 U.S., 630. 


Many more cases might be cited, but the above are 
sufficient. In Coffin vs. Brooklyn, 1G N. Y., 159, the 
New York Court of Appeals say (p. 156) that 

*'The law is settled that the purchaser of a defective 


title at a tax sale cannot recover the money paid from 
the city or county for which taxes the land was sold 


ao 
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(Lynde vs, Melrose, 10 Allen, 49: Breeroors vs, Brooklyn, 
S89 N. Y., 135)." 


The Cowrt aceordingly held in that case that plaintiff 
was not entitled to recover. We understand, however, 
that the plaintiff in error seeks to urge that while the 
rule above stated is correct, there is an exception, 
namely: That if there is no jurisdiction or authority in 
the assessor to decide whether the land is taxable or 
not, then the purchase money can be recovered back. 
And he asserts that inthe present case the assessor 
had no jurisdiction or anthority to decide whether the 
lands in question were taxable, for the reason that these 


lands were subject to a lien of the United States ; and 


further, he asserts thist the question whether the ({ISSOSSO7' 


hid such jurisdiction or authority isa Federal 7 slioun. 
The plaintiff in error thus seeks to reverse the judg- 
ment of the State Court in the present case, on the 
ground that it made a wrong decision wpon «a Federal 
question. That this position is not tenable is, however, 
obvious upon slight reflection. /¢ ¢s on/y « general 
COMMON LAW QUESTION OR A QUESTION UNDER THE STAT- 
UTES OF THE TERRITORY OF Dakova, as they existed at 
the time, whether the assessor had jurisdiction or an- 
thority to decide whether the lands were taxable or not. 
The assessor was the duly constituted officer of the ter- 
ritory. His duties were prescribed by statute. Those 
statutes expressly provided that as to the lands within 
his district he must return a tax list, including in sueh 
list all the lands that were taxable. The fact that cer- 
tain lands were exempt did not relieve him from the ne- 
cessity of passing for the purpose of the tax list upon 


the question whether the lands were taxable or not. 
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clad if made HO difference for what PEASOnW the lands mere 
exempt. The question whether, if the assessor put upon 
the list as taxable, lands which were exempted, and 
those lands were afterwards sold for taxes and the pur- 
chase money paid by the purchasers at a tax sale, such 
purchase money could be recovered back by the pur- 
chaser is a purely common law question. And it does 
not alter this question that the exemption from = taxa- 
tion arose under the laws of the United States. The 
action, if it exists at all, is still a common law action. 
Further, it is a complete answer to the position of 
the plaintiff in error to say that whichever way the 
question as to whether the assessors had jurisdiction 
or not be determined, 74 would not affect the question in 
ISSUE li the cutse. whi voh iS, whether the purchase MONEYS 
paid out of tax sale can be recovered, There is no such 
exception as the plaintiff in error seeks to make to the 
rule above stated. The rule is general, and without 
exception, that the purchaser at a tax sale cannot re- 
cover back the purchase money in case the title fails, 
and it is immaterial from what cause the title fails. 
The plaintiff in error, in the Supreme Court of the 
State of North Dakota, cited the case of Chapman vs. 
Mayor, 40 N.Y., 272. In regard to this ease it 1s suff- 
cient to say that even if it be correct, it has no appli- 
cation in the present case. In Chapman vs. Mayor, 
supra, the question was whether money paid by a_ pur- 
chaser at a sale of real estate for the non-payment of a 
street improvement issessment to recover back the 
purchase money on failure of title to the real estate. 
In that case, however, there was no power generally 
and unconditionally to make sales for street assess- 
ments, but under the Statutes of the State ‘Acre mest 


> 


a 
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first he personal proceedings against the owner of the 
lund benented, and only after such personal proceedings 
against the owner were had did there arise any author- 
ity or jurisdiction to sell the land itself for the non- 
payment of the assessments. 

The Court held that the prior ji resol proceedings 
aqainst the true owner constituted under the statate a 
condition precedent to any jurisdiction to sell the real 
estate. 

That case, therefore, is not at all in) point in the 
present case. That case, moreover, in the Court of 
Appeals in New York, has always been regarded as 
peculiar, and has many times been distinguished. 
The general rule, in New York as well as elsewhere, is 
that stated by the New York Court of Appeals in the 
recent case of Cuflin vs. Brooklyn, 116 N.Y. 159, supra, 


in which the Court say (p. 156) : 


- THe LAW IS SETTLED tliat the purchaser of a ilefee- 
tive title ata tax sale cannot recover the money paricl 


from the eity or county for which taxes the land was 
sola (Lynde vex, Velrose, 10 Allen, 49: Breevoort es, 


Brooklyn, 89 'N. Y., 135).” 


This is the lawin New York to-day, as elsewhere. 
The other New York cases cited by the plaintiff in 
error When this case was before the Supreme Court of 
the State of North Dakota, were cuses where tives 
had heen forcibly collected ur paid nwnidler compulsion . 
and, under the ordinary rule in such cases, could there- 
fore be recovered back. 

That this Court will not on writ of error to a State 
Court review a question of common law ora question un- 
der aState statute isa rule so well known as to need no 


citation of authorities. That the question here presented 
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is such a question of common law or of the construction 
of a territorial statute, see Young ix, Steamship Con 
pany, WS US. 41, in which the Court say that a re- 
covery beck of a voluntary payment of illegal fees to a 
United States Shipping Commissioner was not a Fed- 
eri question, 

That a voluntary pavinent of taxes cannot be recovy- 
ered back, al alse, heen x, Clurh, lw Peters, PO). 
Which was asuit to recover purchase money of land 
fran which it Wits clammec the purchaser heal been 
evicted by a survey made under the United States Gov- 
ernment. Tt was held that whether there was an evic- 
thor OF MOT Wats thot a Pederal question. 

ln Lenge vs. Bevedict, WYO UL S., OS, the facts were as 
follows: [Tnoa former case there havc] been a prosecution 
under a United States statute. The Judge before 
Whom the case was prosecuted pronounced a sentence 
Which was afterwards nclju iced to be ilewal. A per- 
sonalaction was brought, in the State Court of New 
York for damages neninst the Jude benepict). It 
was held that he was not liable; and on writ of error, 
this Court held that the action for ciamaves presented 
no Federal question. The same ruling was made in 
the similar case of Maenuing vs. French, 1338 U.LS., 186. 

ln Wel/ias rs. Weaver, WO ULS., 547, it was de- 
clded that the judgment of the State Court that a Board 
of Assessors are not personably lable for a wrong as- 
sessinent is not a Federal question. 

This case, therefore, even if other conditions were 
sautistiedl (anil thes are not), presents no Federal ((ues- 
tion in the matter of the jurisdiction or authority of 


the GSSECSStUTL. 
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ARGUMENT ON MOTION TO AFFIRM. 


If this Court has jurisdiction at all it has jurisdic- 
tion to determine only the question as to whether the 
assessor of the territory had jurisdiction to decide 
Whether or not to place the lames in question tpn the 
tax list. The question of the right of the platutitl tw 
recover on the ground that he has a conan law action 
for the PeCOVETS of rane ys in such it Case. Ts well iis the 
question of a like sttulory ve med y, are pol fel pal ques 
tious. On these questions the judgment of the Supreme 
Court of the State is conclusive. This Court will review 
only the Federal question, if such question there be. 
We have endeavored to show in the argument upon 
the motion to dismiss, Supra, that whether the as- 
SESSOY, US ALL USSCSSOP, Jiseel jurisdiction Inthe technical 
sense or not was ¢mmetersa/, and therefore there was 
no Federal question (if jurisdiction of the assessor be 
a Federal question) involved in this case. We pro- 
ceed, now, to show on this motion to affirm that the 
assessor as no matter of fact did have jurisdiction, and 
so, if this be a Federal question, that the judgment 
must be affirmed. 

It is too clear for argument that if the assessor acted 
strictly under and in accordance with the the law of 
the Territory which created his office and prescribed his 
duties, then he acted within his jurisdiction. In other 
words, the jurisdiction of the assessor is determinedt 
by the law creating btn and under which he acts. A 
distinction must here be borne in mind: To Si tht 
the assessor has jurisdiction is not the same thing 


as saying that the assessor decides rightly in every 
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instance. Jurisdiction means merely that he has 
the vight to deeide—whether such decision — be 
right or wrong. Now, in the present case the 
assessor was, by express provision of law, required to 
assess every tract of land within the limits of his 
veouraphical district. Dakota Political Code, S877, 
Chap. 28, contains the provisions in regard to the as- 
sessment, levy and collection of taxes. In that chap- 
ter it is tn substance provided, that (Ae assessor she//, 
an foe rey feted or litvaal within th, “limits of his hix- 
lrvct. decid need i li Posed whelher i} shall ha placed 
“pou a; omitted hrowe this (INSONN JIE yt voll. There is 400) 
condition prec dent to be performed before the assessor 
must make dius decision, as there was in Chapada vs, 
Mayor, AON. Y., 272, betore the land in that case 
eould be sold. lt is HNNeCCOSSArY here to refer at 
length to the provisions of the statutes above men- 
tioned. The Sipreme Court of the State of North 
Dakota in its opinion in the present case, 48 N. W, 
Rep. pp. 262, 254 creprmted in full in the Reeord, pp. 
9? $58), states in oan admirable ananner the correct 
doctrine as to this question of jurisdiction. 

a lt any particular propert \ Loe hat taxable it is he- 
Calsc it belones toa class Which by SOE law has been 
relieved of the burdens of taxation; aad from the 
MeCONSITIES of bhi silnthiog bhre power jist hi loddged 
Nesdsee whe re le ahead | reli th, , 6h aoe nol (tiid] spect wed prece of 
prope AL) |, ly) if han hy tut particular ClOASS. Cdth, paerene “ao 
axsexssmeul could ever be mde, And it particular tract 
of property that belongs to a class that has been re- 
lieved of the brreclens ot taxation ly CAPPESs legisla- 
tive enactment, is just as tree from such burdens as the 
tract that belongs to a class that was never subject to 
the burden, and the county would have the same legal 
right to the money received from a tax sale from one 
tract as from the city, and as we view it the dutv 
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would devolve upon the assessor in each case, and in the 
ohe case justastmuch as tothe other to decide primarily 
whether or not the respective tricts should bie assessed, 
In Foster es. Vow Wayek, 1d How, Pr. 495, the Court 
says: itean make no difference in regard to the as- 
sessors jurisdiction, Whether this tmimunity from taxa- 
tion arises from State or National law. In either case 
the question of liability to taxation Is to be determined 
ly the iLSSOCSSOTS, send they diseve:, of COlUPS«, jurisdiction 
to decide it. [tis equally a judicial decision in either 
case, having equal protection from liability for having 
decided erroneously. Nor Viet confound (lig OV VP OM- 
cous decision on the dsxexacr O14 OF ples within hos JULES 
diclhion with “a want of purtediction, dh SSUSSOP te the 
ist officer lar ated aT, the pro ‘SS of th, codlleclion of bhi 
public pe Vewilte, I his purine bien Sepn yels pron the (ltii- 
hee de nl atest of We Ost seal, bi Chet pura eR. Mayor, weep sf 
jurisdiction to sell did depend upon the performance of 
a condition precedent, bamely, prior personal proceed- 
ings avast the true owner.; ‘The law fixes bis juris- 
diction, and for taxation purposes it is co-extensive 
with its geowraphical limits, and covers the whole sub- 
ject matter of assessments. Leery fract of land within 
those limits did “st ‘ ithe i i, placed previ (iy outthedl trou 
Ahi (I ANOUNN GEE yl poll. ned the mettle ry gest vy, each spestitnee 
li ne fe rueene f hy the (INSEOSSO YS, The CSCS SOmetiinies 
speak of the assessor as having no jurisdiction to assess 
exerpe property ; lout this bitist al Watts bye recerved 77 
connection with the farther proposition that) the asses- 
sor has the right, and it is his duty, to decide what 
does and what does not belone to the exempt Classes, 
it Is true that if the law expressly exenipts certain dy- 
seribed property, then there Is hie question ot exemption 
left for the assessor to decide, and he is without juris- 
cliction fo assess thre property sO lescrithedd. Shite vs. 
Shackleat, 37 Mo., 280. was a case of that kind. For 
the full facts i} thiat crise it Is hecessary to consult 
Deailroad Co. vs. Shackle, 30°) Mo. 550.) The capital 
stock of the railroad compauy Was exempt, but had been 
assessed by the HSSCSSOT, nial the collection of thre tak 
enforced by Shacklett, and an action was brought 
against the collector seniel lis bonecsmen to recover 
the amount, and the Court says :° The officer is bound 
to know the law: and if he executes process whieh 
Is void, emanating from nm court or othicer having 
no jurisdiction, he aets at lis peril, and will not be 
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protected where the assessment was illegal. Its il- 
legality was apparent on the very vce of the tax 
books placed in the collectors lauds, as much so as 
if it has purported to have been made on the court 
house, or other property. which the law) expressly 
exempts from taxation. In the present case the 
non-hability to taxation depended upon an extrinsic 
fact, namely, non-payment of survey fees—a fact not 
known to the assessor.| The language of the learned 
Court, as applied to the case before it has our full 
approval, It is no doubt true that if an assessor 
should return a tract of land as belonging to and as- 
sessed neainst the United States, such assessment would 
be a nullity; and the assessor and all acting after 
him in the collection or enforcement of such tax would 
be trespassers. "The same would be true should an as- 
sessor assess 2 schoolhouse sinc erounds against at 
school township: and the reason would be in each ease 
that on the face of the proceedings the officer would be 
attempting to do what the law positively declared 
should not be done. But should the same officer in 
vood faith and relying upon the record as it appears to 
him, assess property against private parties In posses- 
sion, but which in fact belonged to the United States 
or to a school township, such act would not be without 
jurisdiction, nor would the officer be a trespasser, be- 
Cathse Upon the face of the record he would be doing 
only what be had authority to do. Of course, a tax 
sile following such assessment would pass no title ; but 
that event always follows an illegal sale, and does not 
prove that the assessor was without jurisdiction. The 
nvreed statement in this case shows that the lands in 
question formed a portion of the original grant of lands 
by the general government to the Northern Pacitie 
Railroad Company. ‘This and similar grants have been 
held to pass to the grantee an estate In presenti, sub- 
ject to be defeated by conditions subsequent, and that 
no patent or conveyance other than the grant was 
necessary to pass the title. Bults es. Railroad Co., 7 
Sup. ('t. Rep., LOO; Railroad Co. vs. Pevouto (Dak.), 
14 N. W. Rep., 103 : Preilrord (vo. US, Nivith. ) Wall... 
95; Ratlroad Co. vs. US. 92 ULS., 741. THe aarerep 
STATEMENT REPELS THE SUPPOSTTION OF ANY FAILURE ON 
THE PART OF THE GRANTER TO PERFORM THE CONDITIONS 
SUBSEQUENT, and alleges that, prior to the assessment 
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and levy of the taxes for which the lands were sold, the 
Northern Pacific Railroad Company liad sold said lands 
to private parties, and conveyed thie same by ceeds and 
contracts, ind such parties were tn possession. Now, 
we are bound to presume, in support of the action of 
the treasurer, that these transfers chp oye ared of record. 
At the time of the assessment, Section 5 of ¢ ‘hapter ty 
of the Laws of Dakota Territory, for ISS3, was on the 
statute books. That section declared that these 
lands should be taxable as 9 soon Ss sola 
or contracted to bye selel, by thie riatlvoue 
company. [tis very evident from the agreed statement 
that the USSCSSOr ot the clefenelaunt county, in perfect 
wood faith, proceeded tonssess the Heencls itt CONTPOVERSY 
to the parties who appeared ly the re cords ot sitid 
county to hold the title to sid lertictss, nied Were in Pos- 
session of the same. This was clearly within his an- 
thority, and clearly within his duty. The tithe of the 
purchaser at the tax sale, based upon this assessment, 
fails, not because the proceedings were not regular and 
sufficient to pass whatever title the parties had in 
whose name the land was assessed, but because the title 
was not insuch parties, and was in the United States. 
The respondent invokes for lis protection the rule of 
eaeeat emptor as applied to sales on execution in so 
far as that rale relieves the purchaser of any duty to 
Inquire into the jurisdiction of the Court that rendered 
the judgment. But respondent misconceives the con- 
dition. ‘There was no lack of jurisdiction in this case. 
Upon the ground of a common law right of recovery 
we find no reason to distinguish this case from Body 
ae, City of Crpand horks. SUPP, {7 NX. W. Rep., BO0.” 


The question, therefore, of jurisdiction of the asses- 
sor to decide as to assessing the lands in question was 
a common Jaw or statutory question, and for this rea- 
son the writ should be dismissed ; or, if this be a Fed- 
eral question, then it was decided rightly and the judg- 


ment should be affirmed. 
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Forrurrn, If this Court should be of opinion that it 
has jurisdiction in this case, and can look into anything 
more than the alleged Federal question, then we submit 
that the judgment of the Supreme Court of the State 
of North Dakota herein should be affirmed: /s/. Be- 
cause it is well settled that at common law, in the ab- 
sence of statute, the plaintiff in error has no remedy in 
a case like the present ; and, 2d, because his case does 
not fall within the terms of the statute of the Territory 


of Dakota hereafter referred to. 


I. 


The law is well settled that at common 
law, in the absence of Statute the pur- 
chaser of a defective title at a tax sale 
cannot recover the money paid. 


The authorities are unanimous and overwhelming in 
support of this proposition. See 
Cooley on Taxation, 2d Edition, pp. 476 and 
ded, 
2 Desty on ‘Taxation, page 850, 
Lynde nx, Melrose, 10 Allen, 49), 
Bivwe roort is, Brooklyn, So N. ee 135. 
Waples vs. 18.110 U. S., 630. 


iT Coppin is, Lrrooklyn, L16 N. 7. bdo. the New York 
Court of Appeals say (p. 156) that: 

* The law is settled that the purchaser of a defective 
title at a tax sale cannot recover back the money paid 
from the city or county for which taxes the land was 
sold (Lynde rs. Melrose, VO Allen, 49; Breevoort vs. 
Brooklyn, so) N. th ba). 
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In Cooley on Taxation, svpro, the learned author 
states the rule in the same manner. So also Desty on 
Taxation, svpre. The law on this point is too well 
settled to admit of doubt or discussion. The case of 
Chapman vs. Mayor, AON. Y., 272, was cited by 
plaintiff in the Supreme Court of the State of North 
Dakota as being an authority in favor of a recovery in 
such case. It is sufficient to say in regard to that case, 
however, that it has no application to a case like the 
present. The facts in that case were peculiar, and the 
ease has always been so regarded in the New York 
Court of Appeals, where it has been many times cited. 
The rule of law in New York, as elsewhere, is that 
quoted from Coffin vs. Brooklyn, supra. See further 
in regard to this case of Chapman vs. Mayor, this briet 
Point LV., Argument on Motion to Dismiss, spre. 

In the absence of stulute, therefore, the law is well set- 
tled that in a case like the present one there can be no 
recovery. We proceed now to show that the statute of 
of the Territory of Dakota, which is referred to by the 
plaintiff in error, does not authorize a recovery in the 


present case. 


II. 


The statute under which the plaintiff in 
error claims does not authorize a recovery 
in the present case. 


The statute under which the appellees claim is as 
follows = 

“When by mistake or wrongful act of the treasurer, 
land has been sold on which no tax was due at the 
time, the county is to save the purchaser harmless by 


dB 


paving him the amount of principal and interest, to 
Which he would have been entitled had = the land been 


, , , ° ° . 
riehittully sold. hae ef freind rer (teil his Nile Tien shall 
‘4 , i . ; os . 
} (ids bs? The (tdey mil fap FT SGe Coumpali (aud his howe. fi,’ bhi 
/ ‘ pp Or Thiee NOLdie dipeotly Teor Tlie Lp PUN- 
os 


Dakota Politteal Code. See. 8 Ch. 2 


Levisee, 2a eal.. }). INI) 


! 


Phe first part of the statute makes the county lable 


Witeli LV tristivive or Wronel ai act of f lie Pe ON Pe ys 


lanl dias been sold: the last prarnl of the statute im- 
posing a persomel frabdity to the purchaser directly “pou 
) ™ 
hig Predin~elp en, ne statute further Pron ides that ili 


cause the recovery Is first tise Oanst the county, the 
; 1} } } 
COUNTV Sliail Dave a rem av over ietibist the treasurer 
and his sureties. lnany event. therefore, the liability 
isto fall wholly and exclusively upon the treasurer. 
> . thse ; _ — 
but such personal TaQODLaEV of the treasures could se? 
LpPproprbate only in case the treasurer was limself at 
fault im selling the land. Tor this reason the statute 
, i iz ' — 
creates the liability oniy for“ the mistake or wrongful 
act of the /revswrer.” he lability of the county exists 
only for the mustake o1 wronetul act of the (reassures, 
and not for that ot thi other offceer: for the treasurer 
} | | | | | 
IS Thlaete linble Whenever The county ts rasate liable : “ened 
clearly thre Treasurer is) lot linble evxcept lor his owh 
' } ‘ } } } ' 
mistake or wronugtul act. Could iuVOline be chearel 
thoi this ? 
ln the present case the mistake or wrongful act, if 
ahve. Was hot tiat of the treasurer. buat of the PISSCSSO),. 
ai ; 
he lands Webbe’ TISSe ssec fLbak ft List of the PaXes handed 
to the treasurer tor collection, Which list Was 1) statute 
( xpressly bade "fv md Se dficceial uilhorily lat the 


freasurer, Phe treasurer had no alternative but to col- 
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lect the taxes ou the list coumitted to him. and to sell 
the Jands on which the taxes were not paid. The 


statute is as follows: 


An entry Is required to he mace pon the tax list 
snd its duplicate, showing What it is and for what 
conuty and vear itis; and the County Commisstoners 
shall attach to the lists their warrants wider their hand 
and official seal in general terms, veguieiug the treasurer 
aD colleed the Lut ves thereim levied according ce law ; seniel 
1 informality it the foregone requirements shiatl 
render any proceedings for the collection of taxes 
legal. The County Clerk shall take the receipt of the 
County ‘Treasurer qn delivering to him the duplicate 
tax list with the warrant of the County Cotmissioners 
attached. and such list shell he full somal su flied el tele 
they iti) for the vcobkse tio?) hi thie | Lpeousiper of all res 
Ahi if hit vontuine A 

Compiled Laws of Dakota, $ 1596: Politieal 
Code, Sec. 40, Ch. 2s. 


There is no pretense that the treasurer failed in the 
performance of any of his duties ; but the whole failure, 
if any, was the mistake or wrongful act of the assessor 
or of other officers who furnished the list referred to in 
the above statute. 

See on the point that it was not the mistake of the 


treasurer. 


Buck is, Colhath, > Wall.. sheet. 


If the theory of plaintiff in error were correct, then 
this action might have been brought directly against 
the treasurer of the county, unc plaintiff might have 
recovered from him the large sum for which judement 
was rendered against the county, including the highly 
penal rate of 30°, interest, and all this while the treas- 


urer had only performed his duty under the express 
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requirement and authority of law, and was in no way 
responsible for thre tiistake or wronetil net, if any, nN) 
assessing the lands for taxation. 

butler thian this, if the appellees should succeed in 
this appeal the county can by the like reason of the 
statute, recover the amount of the judgment herein 
ivralbst the trensurer. 

See, further, on this pnd, the able discussion hy the 
Supreme Court ot the State of North Dakota 12) its 
Opinion th this case, 485 N. W. Rep., 202, 255; reprinted 


in the Record tn this case, De 


reasous this writ of error should be cis- 

MmISSed o) the mete mienyt itfirined with COSTS, 
Joun FL Dinnuon, 
Harny Huppanp, 


iy / J), herded i/ it KRrror. 
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APPENDIX. 


I, George ki. Nichols, Treasurer of Cass County, 
State of North Dakota, do hereby certify that the fol- 
lowing isa true capy of the records of my ollice as to 
the sale for taxes of the following described lands, for 
the taxes of the vear ISS+4, and of the recleniption of 
the same. 

The S. 3 of S. W. 4 and S. § of S. E. } and 
N. E. t of S. E. | of Section So, Twp. 140, Range 
52, was sold October 6th, LSS5, for the taxes of I8S4 to 
K.S. Tvler, for the sum of 8257.54, and on the 16th 
day of December, 1887, the same lands described above 
were redeemed by (ass County from sail sale. The 
amount paid ly said Cass County oh account of such 
redemption being $325.11, which amount was paid to 
and receipted for by said KR. So'Pyler, on the 16th day 
of December, 1887. 

The N. § of S. W. f and S. W. f of N. W. 4 of 
Section 33, Twp. 157, Range 50. was sold October 6th, 
LSS85, for the taxes of ISS4, to G. 'T. Thomas, for the 
sum of S2Z0.41, and on the Ist lay of October, ISS6, the 
same leneds were redeemed I) Ciullick Olson from sat 
sale. The amount paid by said Gullick Olson on account 
of such redemption being 52643, which amount wes 
pric to anda receipted for by li. S. Tyler, on the 3d clans 
of November, LSS6. 

The W. of ‘ Section 25, Twp. 148, Range 50, was 
sold Oetober 6th, ISS85, for the taxes of ISS4, to ROS. 
Tyler, for the sum of S58.14. On the Zsth lity of Octo- 
her, I885, the undivided 4 of the No Wed and 


- 


the undivided § of the W. 4 of the S. W. | of 
Seetion 2D, ‘Twp. 13S, Ranve ol). Wits real emed Ih 
J.S. Huntington, from said sale. The amount paid 


hy sad Huntington ohn aecount of sueh redemption 


dU 


being 3822.11, which amount was paid to and 
receipted for by said R. S. ‘Tyler on the 22d day of 
December, L885. 

On the 24th day of January, 1887, the E. 3 of S. W. 
t of Section 25, Twp. 158, Range 50, was redeemed by 
K. Kuutson from said sale of October 6th, 1885. The 
amount paid by said IK. Knutson on account of such 
redemption being 815.15, which amount was paid to 
and receipted for by said R.S. Tyler February 2d, 
L887. 

On the 5th day of September, 1887, the undivided § 
of N. W. 4, and the undivided } of W. 4 of S. W. 4 of 
Section 25, Twp. 158, Range 50, was redeemed by C. 
W. Darling from said sale of October 6th, 1885. The 
amount paid by said C. W. Darling on account of such 
redemption being S34.51, which amount was pac to 
and receipted for by said R.S. Pvler on the 6th day of 
October, ISS7. 

All of Section 29, Township 143, Range 55, was sold 
October Tth, S885, for the taxes of ISS4, to R.S. ‘Tyler, 
for the sum of 8125.89, and on the 16th day of Decem- 
ber, ISS7, the same land was redeemed by Cass County 
from said sale. The amount paid by said Cass County 
on account of such redemption being 3156.51, which 
amount was paid to and receipted for by said RK. S. 
Tyler on the 16th day of December, 1887. 

All of Section 31, Twp. 141, Range 54, was sold Octo- 
ber 7th, LSS85, for the taxes of IS84, to C. L. Bradley, 
for the sum of S64.01, and on the 27th day 
of April, 1887, the same land was redeemed by 
Oaks & MeEIdowney from said sale. The amount 
paid by sail Oaks & MeEldowney on account of 
such redemption being 894.01, which amount was 
paid to and receipted for by said C. L. Bradley 
on the 9th day of May, 1887. 

(Signed) GrOoRGE E. NICHOLS, 
Treasurer of Cass County, North Dakota, 
By W. C. MAcPADDEN, 
Deputy. 
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STATE OF Norru Dakora, ? 
| . ‘ ss, Py 
County of Cass, 5 


WLC. MACFADDEN, being first duly sworn, on oath 
says that George E. Nichols is the duly elected and 
legally qualified Treasurer of Cass County, State of 
North Dakota, and that he the said W. C. Mactadden 
is the duly appointed and legally qualified Deputy 
Treasurer of said County and State ; that the foregoing 
is a true and correct copy of the records of the sale and 
redemption of the lands therein described, as to the 
Taxes of the year 1884 as taken from the books of the 
Treasurer of said Cass County ; and that he subseribed 
the name of said George E. Nichols as Treasurer thereto 
and his own name as Deputy. 

(Signed) W.C. MAacrappen. 
Subscribed and sworn to } 
before me this 24th > 
day of July, 1891. 
(Signed) L. W. Scururn, 
Clerk of District Court, 


[SEAL. | Cass County, N. D., 
By G. H. Purwrs, 
Deputy. 
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of such service, and if you shall fail to answer the said complaint 
within the time aforesaid the plaintiff in this action will take judg- 
ment against you for the sum of sixteen thousand tive hundred 
dollars, with interest at the rate of thirty per cent. per annum from 
the first day of October, A. D. 1882, on ten thousand five hundred 
dollars, and at the same rate from the first day of October, A. D. 
1585, on six thousand dollars, together with the costs and disburse- 
ments of this action. 
Dated at Jamestown, D. T., September 28th, 1586. 
DODGE axp CAMP, 
Plaintiffs’ Attorneys, Jamestown, Dakota Territory. 


4 District Court, Sixth Judicial District. 


Terrirory or Dakora, | 
County of Stutsman. | 


CHARLES 8S. WALLACE and JAMEs M. Martin, as As- ) 
signee of Daniel H. Wallace, Plaintiffs, L¢ 
| ~ Complaint. 


/ 


STUTSMAN County, Defendant. 


The plaintiffs, complaining of the defendant, allege the following 
facts constituting their cause of action: 


I. 


That the defendant is a corporation organized and existing under 
the laws of Dakota Territory. 

The Northern Pacific Railroad Company is a corporation duly 
organized and existing under that certain act of Congress, approved 
July 2, A. D. 1864, entitled “An act granting lands to aid in the 
construction of a railroad and telegraph line from Lake Superior to 
Puget Sound, on the Pacific coast, by the northern route,” and under 
those subsequent acts of Congress relating tu the same subject- 
matter. 


I. 


Under and in pursuance of the said several acts and joint resolu- 
tions of Congress the said company has built and caused to be built 
and put into operation a continuous line of railroad and telegraph 
extending from the waters of Lake Superior westwardly across the 

State of Minnesota and across this Territory, and of the char- 
5 acter and material specified in the said acts and joint resolu- 
tions. 


If. 


At the time of the passage of the said act of Congress, and at the 
time of the definite location of that portion of the said line of rail- 
road and telegraph lying opposite the several parcels of land par- 
ticularly described in the schedule hereunto annexed (marked, re- 


or 
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spectively “A” and “B,”’ which schedules and the statement con- 
tained therein are made part of this complaint), all said parcels of 
land were part of the public domain of the United States, and none 
of the same had ever been reserved, sold, granted, or otherwise ap- 
propriated, and all the same were free of pre-emption and other 
claims and rights,and all the same were situated within the distance 
of forty miles of the said line of railroad; by reason of which faets 
the said company had aequired the interest in all said lands con- 
ferred and intended to be conferred upon it by the several acts of 
Congress relating thereto. 
IV. 

In the year A. D. 1880 the officers of the said county authorized 
by the laws of this Territory to assess property therein for the pur- 
poses of taxation and to levy taxes thereon pretended to assess all 
the said parcels of land mentioned in said Schedule “A” forthe pur- 
poses of taxation, and pretended to levy certain taxes thereon, to 
wit, the territorial, county, town, school, and other taxes, for those 
years, amounting In the aggregate to fifty-five hundred dollars. 


. 
All the said pretended taxes were and are illegal and 
6 void for the reasons and on account of the facets following— 


that is to say: 

irst. None of the said lands have ever been taxable by the offi- 
cers of the said county nor by any board of officers holding oftice 
under the laws of this Territory, for the reason that before the deti- 
nite location or construction of any part of the said railroad within 
this Territory and on July 15, A. D. 1870, the Congress of the United 
States passed an act, on that day approved by the President of the 
United States, entitled “An aet Inaking appropriations for sundry 
civil expenses of the Government for the vear ending June 50, IS71, 
and for other purposes,” in and by which it was, among other things, 
enacted and provided as follows—that is to say: 

“Tor the survey of the public lands within the limits of the land 
erant of the Northern Pacific Railroad Company, in a direct line 
extending from Duluth, on Lake Superior, to Georgetown, on the 
Red River of the North, 895.980: Provided, That $5,000 of this 
appropriation shall be expended for otlice work by the surveyor 
general of Minnesota: And provided further, That before any land 
granted to said COM pany by the United States shall be conveyed to 
any party entitled thereto under any of the acts incorporating or 
relating to said Company there shall be first paid into the Treasury 
of the United States the cost of surveving, selecting, and conveying 
the same by the said company or party in interest.” 

The said act of Congress has never been repealed, and since the 

passage thereot and long betore the levy of said pretended 
7 taxes the Government of the United States had expended 
large sums of money, amounting in the aggregate to more 
than $100,000, in surveying the lands lying within this Territory, 
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granted and intended to be granted in and by said acts and joint 
resolutions of Congress, including the lands described in the an- 
nexed schedules, no part whereof had at the time of said assess- 
ment been repaid by the Northern Pacific Railroad Company or any 
other party in interest; by reason whereof the said Government has, 
ever since the incurring of said expenses, claimed and then claimed 
a lien upon all the lands covered by the said surveys, including the 
lands described in the said annexed schedules, for the amount of 
such surveying expenses, and it has refused and at the times of the 
said assessments did refuse to convey any of said lands, including 
the lands described in the said schedule, to the said company, and 
no patents for said lands or any of the same have ever been issued 
by the officers of the United States to the Northern Pacitie Com- 
pany or its assigns. 
VI. 

That, notwithstanding the premises, the county treasurer of said 
county heretofore, to wit, on the first day of October, A. D. 1882. by 
mistake and supposing said lands to be subject to taxation, did offer 
all and singular the said lands for sale to satisfy the said pretended 
taxes assessed for the year A. D. 1880 and struck the same off and 
pretended to sell the same to the plaintiff, Charles 8S. Wallace, who 
then and there supposed said lands and all thereof to be taxable 
and such lands as said treasurer was by law authorized to sell, and 

sald plaintiff, Charles 5S. Wallace, then and there bid and paid 
S for said lands to said treasurer, and for each and every sepa- 

rate piece and parcel thereof the sum designated by the fig- 
ures set opposite the deseription thereof in said Schedule “A” in 
the column of figures under the words “ consideration of sale,” 
written at the commencement of said schedule, amounting in the 
aggregate to the sum of five thousand five hundred dollars, and 
thereupon said county treasurer made out and delivered to the said 
purchaser certificates, under his hand, in the form set forth in section 
sixty-seven (67) of chapter twenty-eight of the Politieal Code of this 
Territory, wherein and whereby he, the said county treasurer, cer- 
tified, in substance, among other things, that the several parcels of 
land had been sold by him, the said county treasurer, for the taxes 
of the year A. D. 1580, in the manner provided by law, to the said pur- 
chaser, and that unless redemption thereof should be made in man- 
ner provided by law the said purehaser or his assigns would be 
entitled to a deed thereof, on and after certain dates therein specified, 
on surrender of such certificates. 


VII. 


That in the year A.D. 1SS1 the officers of the said COUnLY author: 
ized by law to assess property therein for the purposes of taxation 
and to levy taxes thereon, again wrongfully assessed each and every 
the said pareels of land desertbed in said Schedule “A,” and the s tid 
plaintiff, Charles 8. Wallace, in order to protect his tax lien thereon 
and equitable title thereto, heretofore paid to the defendant's treas- 
urer, as subsequent taxes upon said lands and upow each and every 
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pareel thereof, to wit, on the first day of October, 1882, the 

’ sum of money designated by the fieures set opposite the de- 

_ seription of said lands in said schedule in the column of 

figures under the words “subsequent tax paid,’ amounting in the 
aggregate to the sum of five thousand dollars. 


VILE. 


In the year A. D. 1882 the officers of the said county authorized 
by the laws of this Territory to assess property therein for the pur- 
poses of taxation and to levy taxes thereon pretended to assess all the 
sald parcels of land deseribed in said Schedule “ DB” for the purposes 
of taxation, and pretended to levy certain tuxes thereon,to wit. the ter- 
ritorial, county, town, school, and other taxes for that year, amount- 
ing in the aggregate to six thousand dollars, and that all of said 
pretended taxes were and are illegal and void, for the reason set forth 
in paragraph V of this complaint. 


IX. 


Notwithstanding the premises, the county treasurer of said county 
heretofore, to wit, on the first dav of Oetober, A. D. 1885, by mistake 
and supposing said lands to be subject to taxation, did offer all and 
singular the said lands for sale to satisfy the said pretended taxes 
assessed for the year A. D. 1882, and struck the same off and pre- 
tended to sell the same to the plaintiff. Charles 8. Wallace, who then 
and there supposed said lands and all thereof to be taxable and such 
lands as said treasurer was by law authorized to sell, and said plain- 
tiff, Charles S. Wallace, then and there bid and paid for said lands 
to said treasurer, and for each and every separate piece and parcel 
thereof the sum of money designated by the figures set opposite the 

description thereof in said Schedule “ B” in the column of 
10 fivures under the words “ consideration of sale.” written at 
the commencement of said schedule, amounting in the ag- 
eregate tothe sum of six thousand dollars, and thereupon said 
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COUTLLY treasurer made out and deliv re d to thre sated purchase r cere 
tifieates, under his hand, im the form set forth In section sixty-seven 
(67) of chapter twenty-eight (2S) of the Political Code of this Ter- 
ritory, Wherein and whereby he, the said county treasurer, certified, 
in substance, among other things, that the several parcels of land 
had been sold by lim, the said county treasurer, for the taxes of the 
vear A. D. 1882, in the manner provided by law, to the said pur- 
chasers, and that unless redemption thereof should be made in man- 
ner provided by law t| . suid purchase rs or thie ir “ussions would be 
entitled to a deed thereof, on and after certain dates therein specified, 
on surrender of such certificates. 


A. 
That in the vear A. D. 1884 and prior to the commencement of 


thiis action said plaintif, Charles » Ss Wallace, for il valuable Cols 
sideration, sold, assigned, and set over unto said plaintiff, Jamies M. 
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Martin, as assignee of said Daniel IT. Wallace, an interest in said 
certificates and each and in every of them and in the moneys so 
wrongfully and by mistake paid to said defendant by the plaintiff 
for the purchase of said Jands at said tax sales and for the payment 
of said subsequent taxes, and that the plaintiffs now are the holders 
and owners of said certificates and lawfully entitled to such moneys. 


Xl. 


That prior to the commencement of this action and in the 
month of September, A. D. 1886, the plaintiffs tendered to 
1] said county and to the board of county commissioners thereof, 
at a duly appointed meeting of said board, the said tax cer- 
tificates hereinbefore mentioned and all of them, and offered to sur- 
render said certificates to said county upon the payment of the 
amount so paid by said plaintiff, Charles S. Wallace, for the purchase 
of said lands at said sales and for the payment of the subsequent 
taxes thereon, as aforesaid, together with interest thereon, at the rate 
of thirty per cent. per annum, from the dates of such payments; 
that defendant then and there refused and neglected and still does 
refuse and neglect to pay to the plaintiffs such amount or any part 
thereof, and that the whole thereof is still due and unpaid. 


AIT. 


That heretofore, to wit. on the thirteenth day of August, A. D. 
1886, in the said district court of the sixth judicial district in and 
for said Stutsman county, a judgment was duly given and made by 
said court in favor of said Northern Pacifie Railroad Company and 
against said plaintiff, Charles S. Wallace, and the county treasurer 
of said county, in and by which judgment it was, among other 
things, adjudged and decreed that the tax proceedings hereinbefore 
referred to be, and the same were thereby, adjudged to be null and 
void, and that the said Charles S. Wallace be forever restrained and 
enjoined from in any manner setting up or claiming title to any 
of the premises in said schedules described under or through or by 
means of said tax proceedings orany of them, and that the treasurer 

of said county and his successors be, and they were thereby, 
12 forever restrained and enjoined from executing to any person, 

natural or corporate, any tax deed or deeds covering or coi- 
veying, or purporting to cover or convey, any of said lands described 
in said schedules based upon or growing out of any sale or sales of 
said parcels of land or of any of them made, in whole or in part, to 
enforce the payment of any of the taxes hereinbefore mentioned. 


XIII. 


That no part of said lands has ever been redeemed from said pre- 
tended sales nor from either of them, nor from said subsequent taxes 
sO pata as aforesaid, and that by reason of the premises the defend- 
ant is indebted to the plaintitts on aecount of the moneys so paid at 
said pretended sale, made on the first day of October, 1882, of the 


@ 


CHARLES 8. WALLACE ET AL. &¢. rt 


STUTSMAN COUNTY Ys. 


lands described in said Sehedule*“ A, in the sum of tive thousand tive 
hundred dollars, with interest thereon at the rateot thirty percent. per 
annum from said date; andon acecountof the moneys sopaid tor sub- 
sequent taxes on the lands deseribed in said Schedule “A,” in the 


sum of five thousand dollars, with interest thereon at the rate of 


thirty per cent. per annum from the first day of October, 1552) and 
on account of the moneys so paid at said pretended sale, made on 
7 the first day ot October, ISS, of the lands described in said Schedule 
“DB.” in the sum of six thousand dollars, with interest thereon at the 
rate of thirty per cent. per annum from said last-named day. 
Wherefore the plaintiffs demand judgment agains the defendant 
for the sum of sixteen thousand five hundred dollars, with interest 
on ten thousand five hundred dollars at the rate of thirty per cent. 
per annum from the first day of October, A.D. Iss2, and on the 
six thousand dollars, at the same rate, from the first day of October, 
A. D. 1885. 
13 DODGE & CAMP, 
Piaintifjs’ Attorneys 


Dated at Jamestown, Dakota, September 29, A. D. 1556 


Note.—In the annexed schedule, N. stands for north, S. stands for 
south, I. stands for east, W. stands for west, N. Ek. stands for north- 
east, N. W. stands for northwest, 8S. Ek. stands for southeast, S. W 
ry stands for southwest. 


(Indorsements:) Filed in the oflice of clerk dist court for Stuts- 
man county, Dakota Ter., October 50, 1856.) Chas. T. Hills, clerk. 
Supreme court of the Territory of Dakota. Filed April 28, 1587. 


J. Hi. C. Young, clerk. 
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is 


f 

J 
te 

st 
te 
v4 
tc. 


“— se. = 


Tow nship l3;. range Ov: 


» Bee Be OOCCION BO. ccce t) 

N.A&S. W. of 21 i) 

) All of section 15 isin eemeameiteniass: 
S. E. }. section 21 ; oh 

Ali of section 7 sisi ; th 

All section 5. _- sian Oe 


W.3& XN. E. of N. E., 23... O. 
Township 140, range ¢4 


E.k& Wo) & N. Woof. W. of 


Se eens () 


Township 142, rahice td: 
Section 3 ..-... - Ch 
| E. lof E. 4, N. W.],&N. jofs 
W.. of section 15 Oh 
W. dof W.2& N. E. of N. E. of 


section wo mee Ch 


hy @ Township 142, ranwe bo: 


‘ >. 4 «& W. 4Aot N W. of section &: (hk 


iz 


wi, 


tH) 


16 STUTSMAN 


COUNTY VS. CHARLES S. WALLACE ET AL., &C. 


SCHEDULE B. 


em a ee ee en 


Description of land. 


Date of sale. 


Township 1 


o7, range 6S: 


III, Fl. ccienmseneneveienmnensenmeiatamnsanets ~oc| Oct., 
A ETT Oct., 
LLL TAT Oci., 
I icici sc asic ninieemntipiininisaaimeineniaiiaegl Oct., 
BE _ ea Oct., 
| OE LOLS LALLA OT Oct., 
| ATL ME A ~ Oct., 
| ES ARERR EIT Oct., 
| I Oct., 
| C—O Oct., 
| RINT cn ccovcressens cnnaiinianabentmemeseaatabinnanieniiie  Oct., 
| LLL LOOT. | Oct., 
| I | Oct., 
| I a centered SS 
| ALLAN Oct., 
| I ee iieiniiieinenls Oct., 
| EE sa ccsinsenanseeenepepinannnunindeionniiana | Oct., 
| I aaa | Oct., 
| Township 139, range 68: | 
a | 
All of section 5 ..-.-.--. meibabibacisacnnnale | Oct., 
a eT a: - Oct., 
RT Neo NTT — Oct., 
AEA NOE eR Oct., 
I Oct., 
30 NNN FF nnn nncenmecennace Oct., 
TE Oct., 
LEARN Oct., 
I i a a ital lala Oct., 
I i ll Oct., 
celal Oct., 
Township 140, range 68: 
AN Le ae Oct., 
i Oct., 
RE eR RL ERD EMD Oct., 
0 LEAL ALM NARI es EET Oct., 
I Oct., 
FE EE AA TAT I OT Oct., 
ac iineiierieniniteierniieeiateiiaieiiasl Oct., 
Fe I  scccircscennininienrinnatiniieendion t. 


1883 | 


1883 
1885 


1885 | 
18835 


'Considera; 
tion. 


1585 | 
1885 | 


1883 
1883 
1885 
1885 
1885 
1885 


1883 


1885 
1885 


18S3 


1885 


18835 
1885 
1883 
1885 


1883 | 
1885 


1885 
18583 
1883 
1885 
1585 
1883 


1883 | 
18835 | 
1885 | 


1585 


1885 | 


18835 


1883 | 


1883 


STUTSMAN COUNTY VS. CHARLES 8S. WALLACE ET AL., &C. 


we ee ee 


-_——— ee ee — ee ee 


Description of land. 


pS SEER as eter ake a are 
TT I ini ctnhicts einai tice 
a I Oe erie 
ii li ine 
ee 


Re 


Township 141, range 68: 

Ba I De nici icin 
TT Or I iii iets 
Be OE I © venience ies eaitiaidc olmasiiin 
pC eS rn nse 

Be Er I accesses 
ol] Be i I I iinet 

Be Oe I Ba einen atin 
I I iia 
ee A I EE i ciicinntetnnd ei 
To init iets tina 
All of section 21 _._--- sic elles 
Br I Fak ce tention 
ee Ee i dcittiinis sii 
All of section 20... -- cciininiiaiaiaatesia i 
Fe Oe I Oo. iii dus 
FE I I itt taint ea oe 
FE I Be os tnintnidtiiieee igi 


Township 142, range 65: 
All of section 1] 


~—~—~— —— Se wr OC er er er wre ee ee Fe ae 


Ali of section 3 .......- sited etait aia | 


Be OE RES © iccnncmnmni iain 
Oe Oe OE © én ciinnminadiiiaeiees 
BE OF BORE © onc conned 
A 6 een BB nannciencdsdidieis 


TT Oe I I i iiniineiiaie eens | 


All of section 15 -__-- sii le 


All of section 17 ----- si: ‘sia ial | 


Ba I TI ii cininniiniienliiiisieieed 
NO i iii tiie 
OT a I iii iii aie 


NT aici incite iain | 


NT a iii iia sities niin 


a ee ee I iil intelli 
Te ae i To iiecitiniiiaiiie a eee | 
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Date of sale. 


_ 


Oct., 
Oct., 


Oct., 


Oct., 
Oct., 


; 
} 


1883 | 
1883 | 
1883 | 
1883 | 
1885 
1883 
1583 


1883 
1883 
1883 
1883 
1883 
1883 | 
LSS3 | 
1883 | 
1883 
1883 
1SS3 
1885 
1883 
1883 
1883 
1883 | 
1883 | 


1885 | 
1883 | 
18835 | 
1883 | 
1883 
18S3 
1885 
18835 
1883 
1883 
1S85 
18835 
1883 
1883 . 
1883 


t., 1883 | 


tion. 


| 
| Considera- 


28 
28 
28 
28 


26 
26 


19 
19 
19 
14 
18 
18 


18 


18 
18 
18 
18 
18 
18 


1S 
18 ! 


18 
18 


© - 


18 STUTSMAN COUNTY VS. CHARLES S. WALLACE ET AL.. &c. 


Schedule B—Continued. 


Ons [ere 
Description of land. Date of sale. ~ an 

: - - ? 

32 A ies Oct., 1883 18 98 | 

Bn OU CIE To icone emenreeeene Oct., 1883 17 21 

Township 145, range 63: 

EE ES EELS AIOE TOD Oct., 1883 1S 97 
NS EEE Pa ae age a ent Let Oct., 1583 1S 97 
ESS FOOL RTL OD Oct., 1883 1S 97 
All of Ee Ne nem ee me ev Oct., 1885 18 Yi 
i ee, ee 18 97 
ES SELLE LLL NEES - MOAR Oct., 1883 1S 97 
ELLE AL LAR AOR Oct., 1883 18 97 
All of section OO Oct., 1SS5 1s OG 
I Oct.. 1885 18 97 
SS EEE LLL LL PUAN RIO Mect., 1SS5 ls OF 
SS SOLDER AEA ROOTS Mct., 1885 1S 97 
EP ane 1S 97 
TE SELLA ELAN ORE TRE . Oct., 1885 1S OF 
LOLOL OL OA LS ATT Oct., 1883 18 97 
a Oct., 1885 1S 97 
CS LALA TT Oct., 1883 IS oO 
i Oect., 1885 1S 97 
CS ELLA OAS RENNIN Oct., 1583 1s 97 


Township 144, range 67: 
All of section 5 


ON LIAO NL EN Oect., 1885 18 98 
Er Mae ET Oct., 1883 18 98 
INI TO sos co: cisescescesansnisernceniisumemnnenghimaniimecenen Oct., 1585 18 98 


per Sener San” Re --.| Oct., 1883 18 98 
nn Oct., 1883 18 98 


ow ELLA ALAA ID Oct., 1585 18 95 
NN TI :csceicsstniesnienesebeaeeeseeinliat Oct., 1885 18 9S 
LEA ALL PCOS Oct.. 1SS5 18 9S ‘t 
ESS eco meee ees Oct., 1585 18 98 
LAA I TT TOE Oct., 18838 18 98 
All of section 33 ~.--_- ss siieeiieeilhaaiia ied iiancimaiia Oct., 1885 18 938 
i EL LT Oct., 1883 18 98 
ETM RM | Oct., 1858 9 60 


Township 145, range 67 : | 
SS SELINA A OT Oct., 1885 18 98 
LAAT CEE SEE RET Oct., 1885 18 98 
I OE iecimcncemnnincinéciemantunaiiie | Oct., 1883 18 9S 


19 


Considera- 


tion, 


IS { 
IS | 
IS { 
IS { 
IS { 
IS { 
IS | 
iS | 
IS { 


F STUTSMAN COUNTY VS. CHARLES S$. WALLACE ET AL., &¢. 
Schedule B—Continued. 
Description of land. Date of sale. 
¢ te 
. re of section ‘ alii aaa ale Oect.. ISS2 
, ie OS GORE © ccinmnnsintinctitie, -| Oct., 1883 
“e ae OE SRE FE cn kine Oe ee 
Re Oe On Oe ec a anes Oect., ISS3 
Te OE SID BP ction si enieidisbiieaiitiiaiaed Oct, ISS 
CL) ee ea 
All of section 19 ~.-.. - ecient iia ai Oect., ISss 
ae Ie ec entail ee Oct., ISS3_ 
Se I Fe venti aa Oect., ISS3S | 
Se OE SI FO titties 6 Oet., 1883 
Bee OE I OF ik tei ee Oect., ISS3 
Ae SEO OP ct Oct. ISS3 
i OE OIE BE bit Oct.. ISS3 
BA Oe I Or icine Oect.. 1SS3 
ee GE CIEER FF nimi neiie Oect., ISS3 
Township 138, range 67: 
Bie OF GRU BF ccnncianeeden eis Oct., ISS3 
ot Township 144, range 66: 
Pie fg: eae Oct., ISS3 
er Oe OE FO nice _.| Oct., 1883 
PSO ff | eS 
Ole U5 OE GE ac cence mee ee ee 
Br GE IE BS on cinctit nie Oet., ISS3 
Township 1435, range 66: 
Ate 66 cette S onccccons Sa eI a eee on IE Oct... LSS3 
BE TE GU © cccccecintitcaiainiiiiiiitiiiiann Oct., ISS3 
A re en | 
ee Or ee OF og ii Oct. ISS33 
BS 66 GE EP itciccneenaainans Oect.. ISSS 
j Al 0 NE FP cine ee ee 
SS All of section 29 ....--..-.--- pee | Oet., 1883 
All of section 31 stata i ia a Oet., ISS3 
Be 1 I ost en ec ee Mct., ISS 
W.3&S. E. | of seetion { en ae 
Township 141, range 66: 
Be OE GE. S ccnistcscinieni le Oct.. 1882 
Am Beatties 5 ..ascssnsmimneinn a oe... 
Be OE OE 2 a comnticannnes eiciieasieiiaiaiiiainie Oct., 1883 
Am ef ies © occu cctancaniiiidionadl Oct., 1883 


ee 


90 »=STUTSMAN COUNTY VS. CHARLES s. 


i ~ - -—_ —_ 


Description of land. 


eee -- —— ee ee - - _ — —_—— one ee ee ee eee — 


SEES OLED ALE RE IITs TAD 
CE ENS SLES ET 


All of section 7 ssc leiiigicaiaiciamasiiaasiubiiieidenins iualla 
N. 3 of N. W. 4, section ee 
EE ELLE LTS AE GE NOON 
ALE TC SAE 

EEN Mea ene eee | 
3D ET ET : 


a , 


Township 140, range 66: | 
Be a EE OO cancmeciccodementanns | 


Township 159, range 66: 
All of section 15 
All of section 27 


~~ —— "ee Se ee ee ee ee 


Township 144, range 65: 
ETE er eT 
A RN TEM 
All of section 25 


~~ ere ere er eS Se ae ee ee ee 


Tow ship 148, range 65: 


S.4 W.2N. “ds {, section © istacetaseitiinananains 
N. W. } ‘and 3 208 Be. 3/608. Toncccnens 


Township 142, range 65 : 
S. W.} W.3,5. E.3,€S. E. of S. E., 
PIE sii itil ciilideinshietsnecits deimimnabehiaseeneieiannieadinn 
Sea 
N. W. 1 of section 5 
. 3 of section 29 


N 
S. W. 4 


sec- 


OR, 2 ie Me. £000 BD occen cnn 
Township 140, range 65 : 
. W. 4, section 29 


Ln 


Lear 2 Lut vs ange 65 : 
1S. E. , , S. W. Lot o| ~ ee ee caeersvcce 
LN. E. & YN. Ie. of section deo 


on 


_— | a ee ee ate oe ee 


Schedule B—Continued. 


Oct., 
Oct., 


r Oct.. 


1SS5 
ISSo5 
ISS5 
ISS5 
LSS5 
1SS3 
1SS3 
1SS3 
1SS5 


1883 


1883 
1SS5 


1885 
1883 
1885 


1885 
1885 


1885 
18583 
1555 
18835 
1885 


1883 


LSS5 


183835 


Date of sale. 


ee 


WALLACE ET AL., &C. 


Considera-.: 


tion. 


Ct al a 


ot seamen 
. 


¢ 


+a. : iS 


STUTSMAN COUNTY Vs. CHARLES 8S. WALLACE 


Schedule B—Continued. 


on ee ee ee |; a ee Oe _—-- —— — 


Description of land. 


ee ee ne ee Re ee _ 


36 Township 157, range 65: 
AT of sl Bicseeec cabin Oct.. 
a of aectien Fi. ctendeneieeneeeme Oct., 
Township 144, range 64: 

Ail OF GUNNING Tis cncistniasndiaiiinnss tiineibiaea Oct 
All OF CUCNNNE Bisccnnida einen Oct.. 
AR of onsthet Bh occas Oct., 
All of aostiets BD. sancmninusieiiieiieeiens Oct., 
AS of section Gh... cccnatsntioibinnes Oct., 
AR of settion 9 ccccnsimuaniiinen Oet., 
All of euttien F .ncccdnnseddeenninn Oct., 
Al of sosties D..csnnensindien Oct., 
S. 2 I FES acne tintin neti, Oct.. 
WAP € SS. KE. | ee Oct., 
S. 3 and N. W. }, section 29_........--.. Oet., 
Ss. 3,8 section | Oect., 

Township 145, range 6-4: 
All of section 5 PRP LTR ot OE OE Ape Oct.. 
We & CER S nnncdosnseeeessem Oct., 
DTD OE CR F sccccicitniisnen dit Oct.. 
All of 19, except lots 2,3, 4, & 5, and N. 

E. } and $ 'E of S. L } eeeninicmetinereencs Oct. 
W. tof FE. } & N.W. \, sec . 33 initia Oct., 
All of section 23 except S.} & NW. | --- Oct. 
R.2 OG. B. 4, COC Be ccccscscsnce: wa Oct., 

Township 142, range 64: 
N. E. } of section a Oct., 
Od m3 & N. EL of N. W. rb gage Oct., 
W. lof W.1 & N. EL of N.W,, 
iinet ies (ct., 
— Lo of svotion 25- = venenmne! lle 

S.E.}, W.3 N. E,W. 3 N. W. d and N. 

1S. W. of section "7 dn creme Oct., 
E. 1 of E. 3, N. W. 4, N. 1S. W. of section 

BOT ns snsecent nei amet Ula aia Oct., 

Township 14], range 64: 
AR of Get 2 cnsctendnncancanesinnes! Oth, 
Kk. t of FE. 3 & W. 3 of W. 3 of section 11-- Oct. 
S.1 & N. E. of S. E, section 26.-----.__- Oct., 


i. $, section 1b .----- sconce ---e-- oe | Oct., 


ET A L., &C. 


1883 
IS8SS 


1SS3 
ISS3 
ISS 
1SS3 
18835 
ISSS5 
1SS85 
1SS3 
1SS5 
ISS3 
1SS3 
1SS3 


ISSS 
1883 
ISS3 


1SS3 
ISS3 


Date of sale. | 


IS83 | 
1883 


LSS3 
1SS8 


ISS3 
LSS3 


1885 


1SS3 


LSSS | 
S83 
ISSS 
1885 


ee 


tion. 


21 


Considera- 


2°?) STUTSMAN COUNTY VS. CHARLES 8S. WALLACE ET AL., &¢. 


bE 


Schedule B—Continued. 


—~ a - TT 


ee : P sidera- 
Deseription of land. Date ofsale. ~~~: _— 
4 _? 
. 3 
Township 140, range 64: 
' i : — P ‘ o or 
i 2 OE WH. 6; COURIER 26... cccncnenenismsens Oct., 1883 14 350 


Township 1558, range 64: 


ee Oct., 1883 9 95 : 
VN. W. of S. W..S. W. N. W. of section 7.. Oct.. 1883 4 81 
Or boa TA, enceeeionene Oct., 1883 4 32 


| Township 157, range 64: 
Of ee | ee Oct., 1883 1 97 


| Township 144, range 65: 


ES GS eae siieiaeieitinaniie tania Oct., 1883 28 37 

pO a 28 34 

| ES EEL LAL TAA Oct., 1883 98 37 
IE © ncccntssstinconniinamiabenniiiaiiauas Oct., 1885 28 34 

PE St eee 28 87 


° 38 ee Oct., 1SS85 2S 37 


I i Oct., 1885 28 3f 
Ali of section 2d....«<« sailed ai dala Pee eee Oct., 18835 28 3/ 


er SE Ble nacanccensaenes Oct., 1883 28 37 


Township 1145, range 65: 

IN Dincic nminnmierininiiaieniians Oct., 1883 28 37 
| 9S 37 
I IIE TIA, ciasieneititaininaiisiies ouheaials aliens Oct., ISS5 2S 37 
Be IIE TEE a techn eermennienemnadnaiiin hie Oct., 1883 28 oF 
S. W. of N. E., W. 3 of N.W., EW 3 & S. W. 

of N. W., W. 3S. E. }, section 35....... Oct., 1883 14 29 
NS Tr «1+ exsnenaiieneeeniiinne icin talk Oct., 1883 . 28 37 
All of section 5..-.- PE lh 28 34 
SS ELASTIC Oct., 1885 9S 37 
BN Eo. issn useneneieeenen wines val dik Oct., 1883 98 37 
SR ERMA KE Tne Ne Oect., 1585 28 37 a 


CO ee 28 37 
eee, le 28 357 
I oii iinet caleiiin e a Oect., ISS5 28 37 


a Oct., 1883 9S 37 
ee I Bienen wiccetsntinciciniins —« ! = 28 37 


Township 142, range 63: 
a ee 99 4] 
i OF CEE F occinscrncicene ements Oct., 1885 40 16 


EP RR MN Mt. — 


ae td 


my. @ 


STUTSMAN COUNTY VS. CHARLES 8, 


WALLACE 


Schedule B—Continued. 


Description of land. 


Bil C8 DOR Ti cccitiencmctiindensinns 
a OE CI Tiieiiteentetrieeidniincitins 
ee OS IE Fiicitieiintiineiinnn 
N. 3 & S. E. }, section 29.......... 
ov N. 4 N. W. & N. | 
Wes © OF I Biiettmeee 
BE. 3 XN. E. 11 8¢ | RE noire eae 
N 2 7 MW. 1 & N. W. of N. E., sec. 9...- 
S. 2 8. E. 5 I Fiennes 
W a es 2 Senne 
Township 141, range 63: 
S. E. } of section Ee ae a 
N. E. } and E. 3 of S. E. 3, sec. 23......-.- 
k. 2 & N.W.} & N. Woof S&S. W.& 8S. E. 
5 Gy Mw OE GOT Diced eneeomnienens 
All of section 5 except 8S. W. } ----------- 
Township 139, range 63: 
S.W.}&58.25. E. }, sec. 11-------- ie 
S. W. of S. W. of section 9_..........-.-. 
BW. OE Be Ws Oe SE Feet 
N. E. 3 S. 3 of S. MW. } of section 1....... 
k. 2 |. & & ¢ See 
Township 157, range 65 : 
N. W. of N. E. of section 15........ ails 
ee ae 
Township 142, range 62: 
Al GE GENE Bicicntineesomieuneiinin 
AS oF GU Doc ccna amie 
I. fF S| ee 
ag of section EEE EET SST 
40 _ Kh. jE.) of N. W.of section 20-. 
N i of CE BR intindtnmmecn 
Township 141, range 62; 
S.W.3€58. 3 N. W. 1 section Se 
E. 3, E. 3 of Ww.) 2 
All of SOtttEE Onccnnnccsnusmnsensenneces 
N. E. 2, c0ctio® 2B.ccnccacccccescenso< 


N. W.2, csetdem 27 0200 cecccccccsuscccs 


ET AL 


Date of sale. 


ISS3 
ISS5 
ISSS 
ISS 
ISS5 
ISSO 
ISS3S 
ISSS 
ISS3 
ISSo 


ISS5 
ISS3 


ISSS5 
ISS3 


15585 


1SS3 
ISS3 
ISS3 
1SS3 
1550 


, £2. 


. 
at? 


C‘onsidera- 


tion. 


el 
we 


*-* 
~~ 


— 


94 STUTSMAN COUNTY VS. CHARLES S. WALLACE FET AL, &c. 
; Schedule B—Continued. 
—t Considera- 
Description of land. Date of sale. =e 
| ee a enn Oct., 1883 6 14 } 
m 2 Of BD. EB. 4; s00ttent Zs. .ccvcecseneues Oct., 1883 6 14 


Township 140, range 62: 
S. W. 3, N. 3 of S. E. } of section 3...-..- Oct., 1883 22 51 


Township 159, range 62: 


: ee 8 we SS Oct., 18835 11 85 
| Township 157, range 62: 
W.3& N. 3 of N. E. }, section 23........ Oct., 1885 21 86 


‘3 e-terd 9 nD 
TE .ncccarsscnmet anual Iheeuenses benpiimndiianineinn , 2,572.50 


_ = —_ —n —— 


a | 


(Indorsements :) Filed in the office of clerk district court for Stuts- 
man county, Dakota Ter., October 50,1886. Chas. T. Hills, clerk. 
Supreme court of the Territory of Dakota. Filed April 23, 1887. 
J. H. C. Young, clerk. 


4] Territory of DaKkora, | 
County of Stutsman, : 


[, A. Mckechnie, sheriff of said county of Stutsman, do hereby 
certify that at Jamestown, in said county of Stutsman, on the 30th 
day of September, 1886, [ then and there served the annexed sum- 
mons and complaint in the within-entitled action upon D. C. Buck, 
one of the county commissioners of said Stutsman County, defend- 
ant, by giving to and leaving with him personally a true and at- 
tested copy of said summons and complaint and of each thereof. 

Dated this 30th day of September, 1886. ) 

A. McK ECHNIE, 
Sheriff of Stutsman County, 
By T. HW. BOWDITCH, Deputy. 


lees : 


EE ae an 60 
eae 7o 


enn ee 9 


STUTSMAN COUNTY VS. CHARLES S. WALLACE EV AL. &c. 25 


(Indorsements:) Filed in the office of clerk dist. court for Stuts- 
man county, Dakota Ter., Oct. 50, 1886. Chas. T. Hills, clerk. Su- 
preme court of the Territory of Dakota. Filed April 23, 1887. J. 
H. C. Young, clerk. 


4? TERRITORY OF Dakora, | 
, . ‘ » SSN = 
County of Stutsman, j 


In District Court, 6th Judicial District. 


CHARLES S. WaLLace and James M. Marrry, as Assignee of Daniel 
H. Wallace, Plaintiffs, 
Us. 
StrutTsMAN County, Defendant. 


Demurrer. 


The defendant demurs upon the following grounds to the com- 
plaint of the plaintiff: 
I. 


That the plaintiff has not legal capacity to sue, the complaint 
failing to show his authority to sue as assignee of Daniel H. Wal- 
lace, or that Daniel Hl. Wallace did assign to him, or what was as- 
signed. 


II. 

That there is a defect of parties plaintill, for the reason assigned 
in paragraph one hereof, and the further reason that the complaint 
does not allege what interest either of said plaintiffs have in the al- 
leged cause of action set up in the complaint. There is a defect of 
the party defendant, in this, that there is no such corporation as 
“Stutsman County.” 


IT. 
That several causes of action have been improperly united in the 
complaint. 


49 IV. 


That the complaint does not state facts suflicient to constitute a 
‘ause of action. 
Ss. L. GLASPELL, 
Attorney for Defendant. 
Due service admitted 10, 20, 1SS6. 
DODGKH & CAMP, 
Attys for PRs. 


(Indorsements :) service by COpV admitted at Jamestown 10, 20), 
’86. Dodge & Camp. Filed in the office of clerk dist. court for 
Stutsman county, Dakota Ter., Oct. 25, 1586. Chas. T. Hills, elerk, 
Supreme court of the ‘Territory of Dakota. Filed April 23, 1887. 
J. H.C. Young, clerk. 
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4-4 Territory or Dakota, | 
County of Stutsman, | 


Sy 
>. 


In District Court, 6th Judicial District. 


Craries S. Warrtace and James M. Martin, as Assignee of Daniel 
Hf. Wallace, PI 'tts, 
vs. 


SrutsMAN County, Defendant. 
Order. 


The plaintiffs having appeared, by their attorneys, Messrs. Dodge 
and Camp and John >. Watson, ana the defendant, by its attorney, 
Roderick Rose, before the court at Bismarek on this 15th dav of 
April, LSS7, and stipulated that the demurrer theretofore filed. by 
the defendant’s counsel to the complaint of the plaintiffs should be 
withdrawn and the defendant allowed to tile and serve his answer 
to said complaint, it is hereby ordered that suid demurrer be, and 
the same is hereby, withdrawn and the defendants allowed to answer 
said complaint without delay. 

Dated at Bismarck this 15th day of April, A. D. 1887. 

WILLIAM H. FRANCIS, Judge. 


In the case above entitled issue having been joined by the service 
and filing of an answer to the plaintiffs’ complaint and the agree- 
ment contained in the thirteenth paragraph of the stipulation, and 
counsel having forthe respective parties stipulated all of the facts in 
said case bearing upon the Issues raised by said pleadings, which stipu- 
lation has been filed, and the defendant’s counsel now having moved 

the court for judgment upon the ground that plaintiffs’ com- 
AD plaint does not state facts suflicient to constitute a cause of 
action against defendant to enable them to recover what 
they claim or seek to claim even if all the facts pleaded therein 
were true. Second, because the evidence in the case is wholly in- 
suflicient to support and establish the necessary allegations and 
facts to enable them to maintain their claim and recover what thev 
seek to recover in this action, and to enable the court to give them 
judgment therefor. | 
Said motion is hereby denied; to which order of the court deny- 
ing the same the defendant's counsel at the proper time excepts, and 
said exception is hereby made a matter of record in the case. 

Dated at Bismarck, D. 'T., April 15th, A. D. 1887. 

WILLIAM Hf. FRANCIS, Judge. 


(Indorsements:) Filed in the office of clerk dist. court for Stuts- 
man county, Dakota Ter., April 15, 1887. Chas. T. Hills, clerk. 
Supreme court of the Territory of Dakota. Filed April 23, 1887. 
J. U1. C. Young, clerk. 
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46 Terrirory or DaKkora, ) 
" . “~*’ » Ss “ 
County of Stufsman, | 


District Court, Sixth Judicial District. 


CHARLES S. WaALtace and James M. Marrin,as Assignee } 
of David IL. Wallace, Plaintitts, 

vg. ( 

StutsMAN County, Defendant. 


Answer. 


The defendant, in answer to plaintiffs’ complaint, denied each and 
every allegation contained therein. 
RODERICK ROSE, 
Altorney for Defendant. 


(Indorsed:) Due and suflicient service of the within answer is 
admitted this April 15,1887. Dodge & Camp, Jolin S. Watson, 
pl'ffs’ att’vs. Filed in the office of clerk dist. court for Stutsman 
county, Dakota Ter., April 15, 1887, at — o'clock — m. Chas. 'T’. 
Hiils, clerk. Supreme court of the Territory of Dakota. Filed 
April 25, 1887. J. H.C. Young, clerk. 


47 Territory or DaKxora, } 
’ fe ’ SS . 
County of Stutsman, — J 


In District Court, Sixth Judicial District. 


CHarnces S. Watnace and James M. Martin, Assignee of Daniel I. 
Wallace, Plaintiffs, 
Us, 


SruTsMAN County, Defendant. 
Stipulation of Facts. 


It is stipulated by and between the parties to the above-entitled 
action that the following is a true and correct statement of the facts 
in said action upon which plaintiffs base their claim to recover 
therein, to wit: 


[. 


That the Northern Pacific Railroad Company is a corporation 
duly organized and existing under thriat certain act of Congress ap- 
proved July ? LSG-4. entitled “An act granting lands to aid in the 
construction of a railroad and telegraph line running from Lake 
Superior to Puget Sound, on the Pacific coast, by the northern route,” 
and under those certain subsequent acts and resolutions of Congress 
relating to the same subject-maiter, each of which acts is hereby 
made a part hereof. 
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II. 


That the lands described in Schedules A & B, annexed to the 
complaint herein and made a part thereof, and each and every parcel 
of said lands were embraced in the provisions of said act and 

48 were by terms and provisions tiereof granted to the said 
Northern Pacific Railroad Company under said terms and 
provisions. . 


[1]. 


That under and in pursuance of said several acts and resolutions 
of Congress said Northern Pacifie Railroad Company had, prior to 
the year 1580, completed and caused to be completed and put in 
operation a continuous line of railroad and telegraph extending 
from the waters of Lake Superior, at Daluth, Minnesota, westwardiy 
aeross said State and across the Territory of Dakota to and beyond 
the westerly limit of said Territory, and of the character and ma- 
terial specified in said act, and everything had been done by said 
railroad company to acquire a complete and. perfect title to the 
lands in controversy in this action and described in said schedules, 
except as to the payment of the costs of survey, and so forth, required 
in the act of Congress of July 15, 1870, all of whieh part of the rail- 
road located within said Territory had been located and completed 
since said July 15, 1870. The Government of the United States, 
since the passage of said act of July 15, 1870, has caused said lands 
to be surveyed at its own expense, no part of which expense or costs 
of surveying was repaid to it by the said railroad company or by 
any one in its behalf or by any party in interest, prior to March 16, 
1886. ‘The patent for said lands or any of them had not on the 
first day of January, 1884, been issued to said railroad company or 
to any person for said company, and the Government of the United 

States refused to issue said patents until the payment for sur- 
49 veying and selecting said lands, as above mentioned, and re- 
quired by said act of July 15, 1870, and said act is made a 
part hereof. 
IV. 

That the said lands were, at the time said acts were passed and the 
said railroad located through said Territory of Dakota, a part of the 
public domain of the United States and not any part of the right of 
way mentioned in said aets,and had never been sold, reserved, granted, 
or otherwise appropriated, except as above mentioned, and were free 
of pre-emption and other rights, and were situated within a distance 
of forty miles of the line of the railroad of the Northern Pacific 
Railroad Company aforesaid. 

_ 

That in the year 18S0 the officers of the said county of Stutsman 
authorized by the laws of this Territory to assess property therein 
for the purpose of taxation and to levy thereon assessed and levied 
taxes upon all the lands described in said Schedule A and each 
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and every parcel thereof for the vear 1880 for the following pur- 
poses: ‘Territorial tax, county tax, general school tax, and district 
school tax, all of which remained unpaid on the first day of October, 
1882; that prior to said first day of October, 1882, Thomas 3S. Col- 
lins, who was then the county treasurer of said county, did advertise 
and give public notice that on a certain day and at a certain place, to 
wit,on the first Monday of October, 1882, at the office of said treasurer, 
in the village of Jamestown, in said county, he would sell said lands, 

as pursuant to law, for the non-payment of said taxes and for 
50 the collection of the same; that on said first Monday of Oc- 

tober, 1852, at said oflice, said Collins, as county treasurer of 
sald county, offered said lands and each and every parcel thereof 
separately to the highest bidder for the said taxes and for the collee- 
tion of the same, and the said lands and each: separate parcel thereof 
were then and there at said sale publicly struck off and sold to said 
Charles S. Wallace, he being the highest bidder therefor, for the 
sums, respectively, hereinafter mentioned, set opposite to each re- 
spective description of said lands in said Sehedule A and amount- 
ing in the aggregate to five thousand two hundred twenty-one and 
seventy-five hundredths dollars; that said Collins, as such treasurer, 
did then and there execute and deliver to said Charles S. Wallace 
certificates of sale of said lands in form provided by law to be issued 
upon the sale of lands for non-payment of taxes, and said Wallace 
did then and there pay the said Collins, as treasurer of said county, 
ach and a!l the sums in said Schedule A tnentioned as the pur- 
chase price of said parcels of land, respectively, which said sums 
amounted in the aggregate to the sum of five thousand two hundred 
twenty-one and seventy-five hundredths dollars. 

VI. 

That in the year 1SS1 the officers of said county authorized by 
the laws of this Territory to assess property therein assessed and 
levied taxes upon all the parcels of land described in said Schedule 
A for that vear for the following purposes: Territorial tax, county, 
general school tax, and district school tax; that said plaintiff, Charles 

S. Wallace, in order to protect his tax lien thereon and equi- 


5] table title thereto, paid to the defendant’s treasurer as subse- 
quent taxes upon said land, being the taxes so levied for the 
vear ISS], and upon each and every pareel thereof, to wit, on the 


first Monday in October, ISS2, the sum of money designated by the 
figures set opposite the description of said lands in said Schedule A 
in the column of figures under the words “subsequent tax paid,” 
amounting in the aggregate to four thousand six hundred ninety- 
nine and twenty-five hundredths dollars, none of which taxes so 
levied for the year ISS1L had theretofore been paid, 


VII. 
That in the vear 1SS2 the officers of said county authorized by 
the laws of this Territory to assess property therein for the purposes 


of taxation and to levy taxes thereon assessed levied taxes for the 
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| following purposes: Territorial tax, county tax, general school tax, 
| and district school tax, upon all the parcels of land deseribed in said 
Schedule Band each parcel thereof, for the year 1882, all of which 
remained unpaid on October first, 1885; that prior to said first day 
of October. 1883, William E. Mansfield, who was then the treasurer 
of said county, offered said lands and each separate parcel thereof 
for sale at publie auction to the highest bidder for the non-payment 
of the said taxes and for the collection of the same, and the said‘ 
lands deseribed in Schedule B and each separate parcel thereof were 
then and there at said sale publicly struck of and sold to the plain- 
tiff Wallace, he being the highest bidder therefor, for the sums re- 

spectively mentioned, set opposite to each respective deserip- 
| Q2 tion of said lands in said Exhibit B; that said William E. 
| Manstield, as such treasurer, did thén and there execute and 
deliver to the plaintiff Wallace certificates of sale of said lands in 
form as provided by law to be issued upon sale of lands for the non- 
payment of taxes, and the plaintiff Wallace did then and there pay 
the said Mansfield, as sach treasurer, each and all the sums in said 
Schedule B mentioned as the purchase price of said parcels of land, 
respectively, which sums amounted in the aggregate to the sum of 
six thousand and thirty-three dollars. 


VIIL. 


That in the month of October, 1884, an action was brought in the | 
district court in and for said county of Stutsman, wherein said 
Northern Pacific Railroad Company was plaintiff and William E. 
Manstield, as such treasurer, and Charles 8. Wallace were defend- 
ants, the object whereof, as stated in the complaint, was to obtain a 
deeree that said defendant treasurer and his deputy and deputies 
and successor and suceessors be forever enjoined and restrained from 
executing to any person, natural or corporate, any tax deed or deeds 
covering or conveying or purporting to convey any of the parcels 
of land described in said Schedule A, based upon or growing out of 
the sale of said lands to said plaintiff Wallace, set forth in para- 
graph five of this statement, or to enforce the payment of the taxes 
mentioned in said paragraph; that thereafter such proceedings were 
had that on the sixth day of August, 1SS6, said court made and 
entered its final decree in said action as follows: 


Final Deeree. uk 


This cause having come up to be heard at chambers, on the 

53 sixth day of Angnst, 1856, upon the motion of the plaintiff 
upon the pleadings for the recovery of judgment as prayed 

in the complaint, and the said motion for consideration of the court 
having been granted and judgment ordered accordingly, now, 
therefore, it Is hereby ordered, adjudged, and deereed that the tax 
proceedings referred to in the complaint in said action be, and the 
sume are hereby, adjudged to be nall and void, and that tle said 
defendant and cach and all of them be, and they hereby are, forever 
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restrained and enjoined from in any manner setting pore F APNG 
title to any of the premises in the complaint described under or 
through or by means of the said tax proceedings or any of them, 
and the said defendant in said action, the county treasurer in and 
for said county, and his deputy and deputies and his successor and 
successors in office be,and each of them her bv Is, forever restrained 
and enjoined from executing to any or all of the other defendants 
or his or their assigns Or any other person, at! ral or Corporate, any 
tax deed or deeds covering or conveying o1 purporting to cover or 
convey any of the parcels. of land deseribed in the said complaint 
and in the schedule thereto annexed based upon on errowlhig out of 
any sale or sales of the said parcels of land or of any of them, 
made j ltl whole or ih part lO enforce thie pravtise nt of any of the taxes 
in the said complaint mentioned: and the said remaining delendant 
and cach of them and their assigns are hereby forever further re- 
strained and enjoined from soliciting or receiving aiuy such tux deed 
or deeds; and it Is hereby further adjudged and decreed that 
ot the plaintiff recover from thi 
bursements in said action, to be taxed by the clerk. 


WILLIAM HL. FRANCIS, Judge. 


’ . ° " ,° 
; Son . ‘ 
wejenadalils thjim Costs alitd UGls- 


LX. 


That in the month of September, 1855, an action was brought in 
the district court in and for suld COURTLY, \ pe Peili Salad rullroad Cjlt)- 
pany was plaintul and George L | eastrer. atid 


Charles S. Waliace were defendants, the objec hereof, as stated 
the complaint, was to obtall 1a decree thats L dciendant treasure 
and lis deputy and denu ties and Suce “sOr al -uccessors be foreve! 
enjoined and restrained from executing to uy person, natura! on 
corporate, any tax decd or deeds covering or « mVeVIng or purport. 
Ing to cover or COnVeY any Ol oe i hand tnentioned in said 
Schedule B, based upon or growing out of the sale of said Jands 
sald plaintili, Charles 3. Wallace. “set forth | paragraphs sev 
this statement, or to enfore cavenint rile taxes lls L prearayeray 
mentioned : that tiereaiter such proceedings Were liad tliat ou tl 
17th dav of S ptemi bi r, ISSO, suid court mia: fentered its tina 
decree in said action as follows 
Final Deer 

1} > Cause NaviIng CONIC & Ly ! '. ' 
oO! CPCI pi) }ss iy) Lia i ifs 
and the report of the refers r 
nent. per li an < ( 
spaeratio Lie COUPtl Tid ‘ cy 
acCcoy c Ow, retol el 

cre Liaeil Ula i I , 
Oe - 1 acilo ve, I ic a ‘ j y 
rhuil and Void whid that Lia Mah ALA LAU AGC LITA LALS™ ci biti CabCil atiitd atiil 

them be, and they hereby are, lOrever restrained ahd enjolued iron 
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in any manner setting up or claiming title to any of the premises 
in the complaint described under or tlirough or by means of the 
said tax proceedings or any of them, and the said defendant in said 
action, the said county treasurer of said county, and his deputy and 
deputies and successor and successors in said office be, and each and 
every of them hereby is, forever restrained and enjoined from exe- 
cuting to any or all of the other defendants or his or their assigns 
or any other person or persons, natural or corporate, any tax deed 
or deeds covering or conveying or purporting to cover or convey 
any of the parcels of land described in the said complaint and in 
the schedule thereto annexed, based upon or growing out of any sale 
or sales of the said parcels of land or any of them, made in whole or 
in part to enforce the payment of any of the taxes in the complaint 
mentioned ; and the said reniaining defendants and each of them 
and their assigns are hereby further forever restrained and enjoined 
from soliciting or receiving any such tax deed or deeds; and it is 
further hereby adjudged and decreed that the plaintiff recover from 
the defendants its costs and disbursements in said action, to be taxed 
by the clerk. 

Done at Bismarck, Dakota, September 17th, 1886. - By the court : 

WILLIAM H. FRANCIS, Judge. 


o6 X. 


That in the year A. D. 1886, and prior to the commencement of 
this action, said plaintiff, Charles S. Wallace, for a valuable consid- 
eration, sold, assigned, and set over unto said plaintiff, James M. 
Martin, as assignee for said Daniel Hl. Wallace, said certificates and 
ach and every one of them, and said moneys so paid to said de- 
fendant by the plaintiff, Charles 5. Wallace, for the purchase of said 
lands at said tax sales and for the payment of said subsequent 
tuxes in trust for the payment of certain debts of the said Charles 8. 
Wallace and of one R. k. Wallace, and the surplus, if any, to be re- 
turned to the said Charles S. Wallace, and that the plaintiffs now 
are the holders and owners of each and every of said certificates. 


XI. 


That prior to the commencement of this action, in the month of 
September, 1886, the plaintiff tendered to said county and to the 
board of county commissioners thereof,at a duly appointed meeting 
of said board, the said tax certifieates hereinbefore mentioned and 
all of them, and offered to surrender said certiticates to said county 
upon the payment of the amount so paid by said plaintiff, Charles 
S. Wallace, for the purchase of said lands at said sales and for the 
payment of the subsequent taxes thereon as aforesaid, together with 
the interest thereon at the rate of thirty per cent. per annum from 
the dates of such payment; that defendant then and there refused 
and ever since has and does still refuse to pay to the plaintiff such 
sum or any part thereof, and that the whole thereof is still unpaid. 


a 
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COUNTY 


That no part of said land has ever been redeemed from said sales 
nor from either of them, nor from said subsequent taxes so paid as 
aforesaid. 


NIT. 


And it is hereby expressly stipulated by and between the respect- 
ive parties to this action that the defendant, under his answer of 
general denial shall have the benetit of all defences of every kind 
and nature as fully and completely as though they had been speciti- 
cally pleaded in his answer. 

Dated April 15, A. D. 1887. 

RODERICK ROSE, 
Aftorney toy Lk fendiant 
DODGE & CAMP asp 
JOHN S&S. WATSON, 
Attys for Plaintijis. 


(Indorsements:) Filed in the office of clerk dist. court for Stuts- 
man county, Dakota Ter., April 13, 1887, at — o'clock —m. Chas. 
T. Hills, clerk. Supreme Court of the Territory of Dakota. Filed 
April 25, 1887. J. Il. C. Young, clerk. 


58 Territory oF Dakota, | 


> wr 83 ° 
County of Stutsman, 4 


In the District Court, Sixth Judicial District. 


Cnuarvtes S. Wattace and James M. Marriy, as Assignee of Daniel 
IT. Wallace, Plaintilf, 
Us, 


SruTsMAN County, Df 't. 
Motion for Judgment. 


Now comes the defendant, by its attorney, Roderick Rose, and 
moves the court for judgment against the plaintiffs for its costs and 
disbursements in this action for the following reasons, to wit: 

Ist. Because the complaint of plaintiffs does not state facts sutli- 
cient to constitute a cause of action against defendant to enable them 
to recover what they claim or seck to claim, even if all the facts 
pleaded therem were true, ; | a 

9d. Beeause the evidence in the ease is wholly insuflicient to 
support and establish the necessary allegations and facts to enable 
them to traditain their claim and recover what they seck to recover 
in this action, and to enable the court to give them judgment 
therefor. 

RODERICK ROSE, 
dtlorney for Defendant. 


9—1076 
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(Indorsed :) Filed in the office of clerk dist. court for Stutsman 
county, Dakota Ter., April 15, 1587, at — o'clock — m. Chas. T. 
Hills, clerk. Supreme court of the Territory of Dakota. Filed April 
23,1857. J. H.C. Young, clerk. 


Ov Tereirory oF Dakota, County of Stufsnwn : 
In District Court, 6th Judicial District. 


CHarves 8S. Wartntace and James M. Mar- ) 
tin, as Assignees of Daniel H. Wallace, | 
1 |'tts, : » Decision of the Court. 
rs. | 
SrutsMAN Country, Defendant. J 
Findings of Facet. 


All the facts in this case having been stipulated by counsel, and 
the written stipulation thereof having been filed with the cierk as 
containing a correct statement of the facts in said case, said statement 
of facts is hereby adopted as the findings of fact by the court, and 
the court now finds the following conclusions of law as applicable 
to this case: 


Conclusions of Law. 


That the lands described in the plaintiffs’ complaint and each 
and every parcel thereof were at the time of the sale thereof men- 
tioned and described in said stipulated statement by the treasurer 
of said Stutsman county for delinquent taxes lands upon which 
no tax was due, and that no tax of any description was due upon 
any portion of said lands at the time of the sales mentioned therein 
or either of them or at any of the times mentioned in said com- 
plaint. 


Second. 


That said lands and each and every parcel thereof was sold, 
60 as set forth in said statement of facts, by the mistake and 
wrongful act of the defendant’s treasurer, the then county 
treasurer of Stutsman county, and that the plaintiffs are entitled to 
recover from the defendant the amount paid for said lands at said 
sales and the amount paid as subsequent taxes thereon, as herein- 
efter stated, together with thirty per cent. interest thereon and on 
the whole amount so paid from and after the date of such payments, 
as hereinafter specitied, to this date. 

[ therefore order Judgment in favor of the plaintiffs and against 
suid Stutsman County, defendant, for the amount of nine thousand 
nine hundred twenty-one dollars, with interest thereon from and 
after the Ist day of October, 1882, at the rate of thirty per cent. per 
annum, and for the amount of six thousand thirty-three dollars, 
with interest thereon from and after the Ist day of Oetober, 1SS3, at 
the rate of thirty per cent. per annum, amounting in the aggregate, 
both principal and interest, to the sum of thirty-five thousand eight 


ee 


4 , 
a J 
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hundred dollars, together with the eosis and disbursements of this 
action. 
Dated at Bismarck, D. T., April 13th, A. 1D. 1SS7. 
WILLIAM TL. FRANCIS, Jide. 


(Indorsements:) Filed in the office of clerk dist. court for Stuts- 
man county, Dakota Ter., April 13, ISS7, at — o’cloek — m. Chas. 
T. ITills, clerk. Supreme court of the ‘Territor ol Dakota. liled 
April 25, 1887. J. i. C. Young, clerk | 
6] Trernirory or Dakora, | 

County of Stutsman. j 


In District Court, 6th Judicial District. 


CHARLES S. Wartacre and James M. Manin, as As- | 
signee of Daniel Il. Wallace, PI tls, ! _ 

in Judgmen 

STursMAN Country, Defendant. 


In the district court in and for said county, in and for the 6th 
judicial district of the Territory of Dakota, on the 15th day of April, 
A. D. 1887, the Hon. William HI. Franeis, judge, presiding, the fol 
lowing proceedings were had: This case havis pL beet duly tried and 
submitted to this court upon a written stipulation of facts and Qpon 
argument ol counsel, Messrs. Dodge & Clatip and Jolin S. Watson 
appearing for the plainti! and Roderick Rose, Esq., district attor- 


nev, appearing for defendant, and the court having heretofore ren- 


, : o , ia : “apy ; 
dered Its decision ib Writing, aiter due consideration, it is ordered 
.* ’ ? ? ? : ‘ s . ? . . | ; ? 
ane eipucia L thoat tine plaintiils have abd recover Oo] atid Trot tlre 
] | boa? | | ' 7T +} ; ,y Pp) f ¢hiapt rake % 7 7T 7. | bhane I 
defendant trerem thi “illil OFF VLLIIPUV TIVE Lsifelisailiag Cleil Pelli red 
! + + . "oO 4 ] ] : , , ; ? . * 
dollars. UC pe? ¢? hey Wicll Costs chliti distvurss biif it = is Lfils cit if) . ‘J if 
,* ’ } | ? ? ‘ ‘ + oe ' t 
taxed ACCOLYrEaNe tu mwWwboV Tie CierK oO] His court, amounting te 
, ! i", Ree 4] rt , ‘ : ¢ | 
twenty ald hilteen-nunaredbhis Gotiars, amounting i the wlio } 
: j cael " . | , j ’ = } I ] '* ] ’ 
the sum ol thourtiv-tive thousand @lgiit iundred and twenty aid i] 


tecn-hundredths dollars. 
Dated at Bismarck, D. T., April 15th. A. DL 1ss7 


“WILLIAM H. FRANCIS, Judy 


. ** . ’ . ’ 
*. ‘ 1° ; ; 
2 lnciorsements Due anda sumicient service of the Within 
. ‘ . ‘ " , f ; 
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tory of Dakota. 
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County of Stutsman, | 
In District Court, 6th Judicial District. 


CHARLEs S. WaLLace and James M. Mar- ) 
tin, as Assignee- of Daniel I]. Wallace, | Exceptions to Orders 


PI’ffs, . and Decision of the 
vs. | Court. 
StutsMAN County, Defendant. J 


Now comes the defendant, by its counsel, and excepts to the order 
of the court denying defendant’s motion for judgment for the fol- 
lowing reasons: First. Because the allegations in plaintiff's com- 
plaint do not state facts sufficient to constitute a cause of action 
against defendant. Second. Beeause it is not alleged in said com- 
plaint that the whole or any part of the moneys paid by plaintiffs 
to defendant was used by the defendant for the use of its tax-payers. 
Third. Because there is no evidence in the case showing that defend- 
ant ever had any use of the moneys paid by plaintiffs to defendant, 
reference being made to entire agreed statement of facts. The de- 
fendant also excepts to the findings and conclusions of law by the 
court for the following reasons : 

lirst. Because the evidence is insufficient to warrant the conclu- 
sion that no taxes were due at the time of the sales by the defendant’s 
county treasurer upon the lands or any part thereof deseribed in 
plaintiff’s complaint; but, on the contrary, the evidence shows that 
the taxes were due and were properly a lien on said land, reference 
being made to entire agreed statement of facts. 

Second. Because the evidence is insuflicient to warrant the 
6+ conclusion that said lands and every part thereof was sold by 
the mistake and wrongful act of the defendant’s treasurer, the 
county treasurer of Stutsman county, and that the plaimtiffs are en- 
titled to recover from the defendant the amount paid for said lands 
and the amount paid for subsequent taxes thereon, together with 30 
per cent. interest thereon, on the whole amount so paid, from and 
after the date of such payments to this date, reference being made 
to entire agreed statement of facts. 

The defendant further excepts to the order of the court denying 
defendant’s motion for a new trial of this cause. 

Dated at Bismarck, D. T., April 18th, A. D., 1887. 

RODERICK ROSE, 
Atty for Defendant. 


The foregoing exceptions to the orders and decisions of the court 
in the above-entitled action are severally examined and allowed, and 
the same are ordered to be annexed to and incorporated with the 
statement of the case. 

Bismarck, D. 'T., April 13th, A. D., 1887. 

WILLIAM H. FRANCIS, Judge. 
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(Indorsements:) Filed in the oftiee of clerk dist. court for Stuts- 
man county, Dakota Ter., April 13, 1SS7, at — o’cloek —m. Chas. 
T. Hills, clerk. Supreme court of the Territory of Dakota. Filed 
April 23, 1887. J.C. Hf. Young, clerk. 
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County of Stutsman, ) = 


In District Court. 6th Judicial District. 


CHARLES 8. WALLACE and James M. Marin, as Assignee of Daniel 
Il. Wallace, PI'ffs, 
US, 
SrutsMan Country, Defendant. 


Motion for New Trial. 


Now comes the defendant, by its counsel, and moves the court to 
set aside the decision rendered in this case and for a trial upon the 
following grounds: 

J irst. 


Because the evidence ts insuflieient to warrant the conclusion that 
there were no taxes due upon the lands or anv part thereof de- 
scribed in) plaintiffs complaint ul the time thi V wert sold by defend- 
ant’s treasurer to plaintills. 

Second, 


That the evidence Is insuflicient to warrant the conclusion of law 


that the said lands were sold by the mistake and wrongful act of 
defendant’s treasurer, and that the plaintiffs are entitled to recover 
the amount paid for said lands and subsequent taxes thereon, with 
ol) per cent. interest thereon from the date of sueh pavirents to this 
date. 
Third. 
That the decision is against law. 
The said motion is based on the pleadings, the statement of 
the case, and all the records made therein. together with all 
Cr the orders of the court or the judg reof made herein. 
Dated at Bismarck, D. T., April isth, A. D. 1887. 
RODERICK ROSE, 
Attorney lor Lh ty ndant. 

Territory o¢ Dakota.) — | 

County ot Sfutsman., } wie 


A ~. | ork laf ~ 2 ; »a : on 
fire court having meara the defendant's motion ior setting aside 
7 


the decision made lierein and fora new trial, and being fully ad- 
vised in the matter, overrules the motion and denies a new trial. 
Done at LBismarek April 15,1557 
WILLIAM IL FRANCTs, 
Judge Dist. C't. 


88  STUTSMAN COUNTY VS. CHARLES 8. WALLACE ET AL., &¢. 


Due and sufficient service of the within motion for a new trial is 
admitted this April 15th, 1887. 
DODGE & CAMP anpb 
JOHN S. WATSON, 
Pl ifs’ Att’ys. 


(Indorsements:) Filed in the office of clerk dist. court for Stuts- 
man county, Dakota Ter., April 18, 1887, at — o’clock — m. Chas. 
T. Hills, clerk. Supreme court of the Territory of Dakota. Tiled 
April 23, 1887. J. H.C. Young, clerk. 


67 Territory or Dakota, | 
County of Stutsman,  § 


In District Court, Sixth Judicial District. 


Cnarres 8. WaLrace and James M. Martin, as Assignee of Daniel 
H. Wallace, Plaintiffs, 


VS. 


SrutsMAN County, Defendant. 
Certificate. 


I, William H. Francis, judge of the district court in and for the 
6th judicial district of the Territory of Dakota, do hereby certify 
that the foregoing papers hereunto attached, to wit, the summons, 
complaint, demurrer, order withdrawing same, answer, stipulation 
of facts, defendant's motion for judgment, decision of the court, in- 
cluding findings of fact and conclusions of law, judgment, defend- 
ant’s motion for new trial and order overruling same, and bill of 
exceptions, constitute and comprise the judgment-roll in the above- 
entitled action, to be considered in connection with all proceedings 
on appeal to the sapreme court therein, and that said papers con- 
stitute the entire judgment-roll therein. 


Dated at Bismarck, D. T., April 15th, A. D. 1887. 
WILLIAM H. FRANCIS, Judge. 


(Indorsements:) Filed in my office April 13th, A. D. 1887. Wit- 
ness my hand and the seal of said court. Chas. T. Ilills, clerk dist. 
court, Stutsman county, Dakota. Supreme court of the Territory of 
Dakota. Filed April 25, 1887. J. IL. C. Young, clerk. 
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68 Territory or Daxora, | 
County of Stulsman, J 


>» * 


In District Court, Sixth Judicial District. 


CHARLES S. WALLACE and JAMes M. Martin, as Assignee of Daniel 
H. Wallace, Plaintiffs, 
Us. 


StuTsMAN County, Defendant. 


Certificate of Clerk of Court. 


», * 
 *« 


TERRITORY OF DAKOTA, ' 
County of Stutsman, : 


I, Chas. T. Hills, clerk of the district court within and for the said 
county of Stutsman, in the sixth judicial district of the Territory of 
Dakota, do hereby certify that the above and foregoing is a full, 
true, correct, and complete transcript and copy of the notice of 
appeal and proof of service thereof, of the jJudgment-roll, and of the 
certificate of the judge in the above-entitled action, wherein Charles 
S. Wallace and James M. Martin, as assignee of Daniel H. Wallace, 
are plaintiffs and Stutsman County is defendant, as the same now 
remain of record in the said court. 

In witness whereof I have hereunto set my hand and 
[seaL.] affixed the seal of said court this nineteenth day of April, 
A. D. 1887. 
CHAS. 'T. HILLS, Clerk. 


(Indorseinent:) Supreme court of the Territory of Dakota. Filed 
April 23, 1887. J. H. C. Young, clerk. 


69 Assignment of Errors. 
I. 


The court erred in deciding that the lands mentioned and de- 
scribed in Schedules “A” and “ B” and annexed to plaintiffs’ com- 
plaint were not subject to and lable for the taxes therein described, 
and that there were no taxes due thereon when sold. 


IT. 


The court erred in deciding that the lands were sold by the mis- 
take and wrongful act of the treasurer of Stutsman county. 


ITI. 


The court -rred in deciding that plaintiffs were entitled to recover 
from defendant the amount paid for said lands at said sales and the 
amount paid as subsequent taxes thereon, together with 50 per cent. 
interest thereon, and on the whole amount from and after the date 
of such payments to this date (April 18, 1887). 


PY ah eae Te 


judgment of the said district court within and for said Stutsman 


40) = STUTSMAN COUNTY Vs. CHARLES S. WALLACE ET AL, &¢. 
IV. 
The court erred in overruling defendant’s motion for judgment 
against plaintiffs, said motion being based upon the grounds speci- 
fied therein. 
V. ; 
The court erred in overruling defendant’s motion for a new trial, 
said motion being based upon the grounds specified therein. . 
RODERICK ROSE, 
Att'y for Defendant. e 


70 The clerk will please append this assignment of errors to 
the transeript of judgment-roll on appeal in case of Wallace 
et al. vs. Stutsman County. 
RODERICK ROSE, 
Att'y for Appl. 
To Chas. T. Hills. 


(Indorsement :) Supreme court of the Territory of Dakota. Filed 
April 23, 1887. J. H. C. Young, clerk. 


71 THe Untrep STATES OF AMERICA, = 
Territory of Dakota, . 


In the Supreme Court. 


Appeal from the district court of Stutsman county. 


Ciarves 8. Wattace and James M. Mar- ) 
tin, Assignee of Daniel H. Wallace, | 
Plaintiffs and Respondents, | 

vs. 

SrutsMAN County, Dakota Ternrirory, | 

Defendant and Appellant. 


‘May Term, A. D. 1887 


This aciion coming on to be heard at the May, A. D. 1887, term 
of this court, at the supreme court rooms, in the city of Yankton, 
D. T.— 

Present: Bartlett Tripp, chief justice, and Cornelius S. Palmer, 
William Il. Francis, William DB. MeConnell, Charles M. Thomas, e 
and James Spencer, associate Justices—and the appeal herein having .! 
been argued by Roderick Rose for the appellantand by W. E. Dodge 
and John S. Watson for res spondent, and the court having advised 
thereon, it is now here considered, ordered, and adjudged “that the 


county, appealed from herein, be, and the same is hereby, in all 
things affirmed. : 

And it is further ordered that this cause be, and it is hereby, re- 
manded to the district court for further proceedings according to 
law and the judgment of this court. 


«\ 


————~ op 
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And it is further considered and adjudged that plaintiffs 


12 and respondents have and recover of the defendant and appel- 


lant costs and disbursements on this appeal expended, taxed 
and allowed at seventy-eight and ninety-five lundredths dollars. 


By the court: 
BARTLETT TRIPP, 
Chief Justice Supreme Court D. T. 
All the justices concurring. 


(Indorsement:) Filed in open court this 26th day of May, 1887. 
J. I. C. Young, clerk. 
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Territory or DAKOTA: 
Supreme Court. 


CHarLes 8. WALLACE and James M. Martin, as Assignee of Daniel 
Il. Wallace, Plaintiffs and Respondents, 
against 
StuTsMAN County, Defendant and Appellant. 


It is hereby stipulated and agreed by and between the attorneys 
for the above-named plaintiffs and defendant in the action above 
entitled that the clerk of the said court may, without further 
notice, on motion of the attorneys for the respondents, tax the costs 
in said action in #uid supreme court upon the appeal from the judg- 
ment of the district court in and for Stutsman county, rendered on 
the 15th day of April, 1SS7, which judgment was at the May term, 
in 1887, of said supreme court aflirmed, in the sum of seventy-eight 
and ninety-five hundredths dollars ($78.95). 

Dated at Jamestown, D. T., June fourth, 18587. 

DODGE & CAMP anxp 
JOHN S. WATSON, 
Alt'ys for Respondents. 
RODERICK ROSE, 
Att'y jor Appellants. 


| LEELA PORES DE CPRNOEIT $355 00 
es el 
Before argument._.----- .- &@& 
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74 And now come the respondents, by their attorneys, Dodge 
& Camp and Johns. Watson, and move the court and the clerk 
thereof that costs in the above-entitled matter be taxed against the 
appellant in the sum of seventy-eight and ninety-five hundredths 
dollars. 
Dated June 16, 1587. 
DODGE & CAMP. 
JOHN 8S. WATSON. 
6—10.6 
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The above bill of costs and disbursements taxed and allowed at 
$78.95 
ic 7) 

J. UW. C. YOUNG, Clerk. 
Yankton, D. T., June 22, 1887. 


~I 
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D In the Supreme Court of the Territory of Dakota. Iebruary 
Term, 15888. 


Ciarves 8. Wattace & James M. Marrin, as Assignees of Daniel 
I{. Wallace, Respondents, 
ws, 


StutsMAN County, Defendant and Appellant. 


The said Stutsman County, defendant and appellant, comes now 
and respectfully petitions this honorable court for a rehearing of 
said cause for the following reasons, to wit: 

Ist. Because this honorable court, upon the argument and _ hear- 
ing of the appeal from the judgment entered in favor of plaintiffs 
and against the defendant herein, held, decided, and determined 
that the lands and premises mentioned and deseribed in the com- 
plaint in said action and referred to in the abstract on the appeal in 
said cause, and each and every part and parcel thereof, were sold 
by the mistake and wrongful act of the treasurer of said defendant, 
whereas it was conceded by and on the part of the plaintiffs, as will 
fully appear from an examination of the record in said cause, that 
all said lands were sold by said treasurer in stricf conformity to the 

requirements of the laws of the Territory of Dakota in such 
76 cases made and provided, and that in the making of said 

sales the said defendant, through its said treasurer, fully 
complied with all and singular the conditions and requirements of 
the law applicable or having reference to the subject-matter and 
with all enactments and laws prescribed for his guidance in the eol- 
lection of taxes; and, further, that said treasurer, in making said 
sales, as fully appears from an examination of the complaint in said 
action, acted in good faith. 

2nd. Because that inasmuch as the said treasurer, as is conceded 
by plaintiff, acted in good faith and in conformity to the require- 
ments of the law in making said sales, and being a ministerial 
officer (as, of course, will be conceded), he was fully protected and 


Justified in the making of said sales by the duplicate tax-list deliv- 


ered to him by the county commissioners of said county of Stuts- 
man. 

drd. Because, conceding that the propositions and statements 
above made are warranted, this honorable court affirmed the judg- 
ment in this cause upon the ground that the said treasurer in sell- 
ing said lands did so “by mistake and w rongfully,” and in so aflirm- 
ing said judgment this court manifestly failed to examine and 
consider the provisions of section 40 of chapter 28 of the Political 
Code, which said section, among other things, provides “ the com- 
missioners shall attach to the list their warrant, and under their hand 
and oflicial seal in general terms require the treasurer to collect the 


— c®a- 
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taxes therein levied, and the county clerk shall take the receipt of 
the county treasurer on delivering to him the duplicate tax- 
list, with the warrant of the county commissioners attached, 
and such list shall be full and suflicient authority for the 
collection by the treasurer of all taxes therein contained. 

4th. Because in offering said judgment this court allowed to said 
plaintiff interest at the rate of thirty per cent. per annum upon the 
amount sought to be recovered by them in this action, whereas the 
right to recover interest at said rate per annum is only accorded to 
such persons as shall or may lawfully redeem lands sold for taxes ; 
and inasmuch as it is not claimed or pretended that this action was 
brought by or in the interest of a redemptioner, it is manifest that 
this court, in offering said judgment, failed to examine or consider 
the provisions of the law of this Territory which fixes and estab- 
lishes the rate of interest for the loan or forbearance of money at 
the rate of seven per cent. 

oth. Because, as appears from the record in this eause, this court, 
in the affirmance of the said judgment, allowed and permitted a re- 
covery by the plaintiffs, for moneys voluntarily paid by them to said 
treasurer for taxes levied and assessed upon the lands in question 
subsequently to the date of said sales, which said volantary pay- 
ments were made within the period that said lands might have been 
redeemed by the owners thereof, and this court, in allowing the plain- 
tiffs to recover forsaid voluntary payments, failed to consider these 
matters, namely : 

A. That the plaintiffs when they purchased the — thereby ac- 
quired no lien thereon. 

B. That such payments were purely voluntary. 
78 (’. That said treasurer, in receiving the same, was not there- 
unto authorized by any law. 

D. That the receipt by said treasurer of said moneys for subse- 
quent taxes being unauthorized by law, the said county was not 
thereby bound to return or account for the same. 

kk. That the plaintiffs could only reeover the moneys so paid in an 
action against said treasurer personally. 

That no judgment has been entered in this action in the district 
court upon the remittitur from this court. 

Wherefore appellant pravs for an order granting a rehearing of 
the appeal at such future time as may please the court, and that the 
remittitur of the judgment of this court to the district court be re- 
called. 

Dated February Gth, 1SSS. 


i 
dd 


RODERICK ROSE, 
Atty for Appellant. 


(Indorsement:) Supreme court of the Territory of Dakota. Filed 
Feb’y 6, 1888. J. IL. C. Young, clerk. 
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84 Unirep STATES OF AMERICA, 
Territory of Dakota, 


In Supreme Court. 


Cause. 
CHaARLEs S. WaLtLAcE and James M. Martin, Assignee of Daniel 
H. Wallace, Plaintiffs and Respondents, 
vs. 
SrutsMAN County, Defendant and Appellant. 
Filed April 25, 1888. 
Journal Entries. 


UniteEp States OF AMERICA, | ee 
Territory of Dakota, aay 


In Supreme Court. May Term, 1887. 


Tuesday, May 10, 1887, being the first day of the term. 


** * * * * * * 


| On Call of Calendar. : 


In Cuarves 8. WaAttaAce and JAMes M. Martin, Assignees of 
Daniel H. Wallace, Plaintiffs and Respondents, 
Us. 
StutsMAN County, Defendant and Appellant. 


lll, onl aliagaies 


Cause called. Counsel answers ready for argument. 


85 Unirep States or AMERICA, 
y nf : SS og 
Territory of Dakota, 


In Supreme Court. May Term, 1887. 


Saturday, May 14, 1887, being fifth day of the term. 


* * * Br + * *x 


In Cyares 8. Warrace and James M. Martin, Assignee of Daniel 
H. Wallace, Plaintiffs and Respondents, 


Us. 
StuTsMAN County, Defendant and Appellant. 


Argued. 
Roderick Rose, for appellant; W. E. Dodge and John S. Watson, 
contra. 


Submitted to the court. 


STUTSMAN COUNTY VS. CHARLES 8. WALLACE ET AL., &¢. 
86 Unirep States or AMerica, | a 
Territory of Dakota, . 

In Supreme Court. May Term, 1887. 


Thursday, May 26, 1887, being the fifteenth day of the term. 


; . x * * * o* + 
e 
- In Cyares 8. WAcLAce and James M. Manrrn, Assignee of Daniel 
® H. Wallace, Plaintiffs and Respondents, 
| vs. 


StuTsMAN County, Defendant and Appellant. 
| Judgment of the district court within and for Stutsman county in 
all things affirmed. 
Unirep States or AMERICA, | *: 
Territory of Dakota, f- 
In the Supreme Court. May ‘Term, 1887. 
Monday, February 6, 1888, being the seventeenth day of the term. 


* * * * * * * 


In Cuartes S. WALLACE and JAmMes M. Martin, Assignees of Daniel 
H. Wallace, Plaintiffs and Respondents, 


“ US, 


StutsMAN County, Defendant and Appellant. 


. 


87 Petition for Rehearing is Presented to the Court. 


* * * * * * * 


Unirep STATES OF —"s ta 
Territory of Dakota, 


In the Supreme Court. February Term, 1888. 


February 17, 1888, being the tenth day of the term. 
© * * * * + * 


In Cuartes 8S. WALLACE and James M. Martin, Assignees of Daniel 
H. Wallace, Plaintiffs and Respondents, 
vs. 
SrutsMAN County, Defendant and Appellant. 


Motion to strike out petition for rehearing argued by W. E. Dodge, 
Esq., and John 8. Watson, Esq., for motion, and Roderick Rose, Esq., 
contra. 

Petition for rehearing argued by Roderick Rose, Esq., for petition 
J. S. Watson, Esq., and W. E. Dodge, Esq., contra. 

Submitted to the court. 
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8S Unirep Staves or AMERICA, |... 
Territory of Dakota, a. 


In Supreme Court. February Term, 1888. 
February 24, 1888, being the sixteenth day of the term. 


* * * * * * * 


In Coaries 8S. WaLiace and James M. Martin, Assignees of Daniel 
IH. Wallace, Plaintiffs and Respondents, 
Us. 
SrutsMAN County, Defendant and Appellant. 


Petition for rehearing denied. 


In CHarrs 8. WALLACE and James M. Martin, Assignees of Daniel 
Il. Wallace, Plaintiffs and Respondents, 
Us, 


SrutsMAN County, Defendant and Appellant. 


Roderick Rose, Esq., attorney for appellant, prays that an appeal 
may be allowed to the Supreme Court of the United States, and the 
appeal is allowed. 


89 Know all men by these presents that William M. Lloyd, Jr., 

and James M. Lloyd, of the city of Jamestown, in Stutsman 
county, in the Territory of Dakota, are held and firmly bound unto 
Charles 8. Wallace and James M. Martin, as assignee of Daniel IT. 
Wallace, in the full sum of five hundred dollars, to be paid to the 
said Charles 8. Wallace and James M. Martin, as assignee of Daniel 
H. Wallace, — certain attorney, executors, administrators, or assigns; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and. administrators, jointly and severaily, by 
these presents. 

Sealed with our seals and dated this 16th day of March, A. D. 
1888. 

Whereas at a session of the supreme court of the Territory of Da- 
kota, in a suit depending .in said court between the said Charles 8. 
Wallace and James M. Martin, as assignee of Daniel H. Wallace, 
and Stutsman County, a final judgment was rendered against the 
said Stutsman County for the sum of $55,520.15, damages, and $78.95, 
costs, and the said Stutsman County having obtained the allowance 
of an appeal from said judgment and filed a copy thereof in the 
clerk’s office of said court to reverse the said judgment in the afore- 
said suit, and a citation directed to the said Charles 8. Wallace and 
James M. Martin, as assignee of Daniel H. Wallace, citing aud ad- 
monishing them to be and appear at a Supreme Court of the United 
States to be holden at the city of Washington on the second Monday 
in October next: 

Now, the condition of the above obligation is such that if the said 
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Stutsman County shall prosecute said appeal to effect and an- 
90 swer all costs if said county fail to make its plea good, then 
the above obligation to be void ; else to remain in full force 


and virtue. 
WILLIAM M. LLOYD anp 
JAMES M. LLOYD. 


Sealed and delivered in the presence of— 
RODERICK ROSE, 
Of Jamestown, D. T. 


UniITED States OF AMERICA, 1 ies 
Territory of Dakota, County of Stutsman, { °° 


William M. Lloyd, J., and James M. Lloyd, being each duly 
sworn, depose and say and each for himself says that he is a house- 
holder and freeholder in the county of Stutsman and Territory of 
Dakota, and that he is worth the sum of five thousand dollars over 
and above al! his just debts and liabilities and exemptions allowed 
by the laws of the Territory of Dakota. 

WILLIAM M. LLOYD, J. 
JAMES M. LLOYD. 


Subscribed in my presence and sworn to before me by William 
M. Lloyd, Jr., and James M. Lloyd this 16th day of March, A. D. 
1888. 

CHARLES T. HILLS, 
Clerk of the District Court of Stutsman County, Dakota. 


91 Terrirory of Dakota, |... 
County of Stulsman, J’ 

I, Charles T. Hills, clerk of the district court of Stutsman county, 
Dakota, do hereby certify that the within-naimed obligors are known 
to me to be perfectly good and responsible for the within-named 
amount, and I further certify that | would accept them as obligors 
for that amount if offered to me as such in a proceeding in the 
above-named court, of which I am clerk. 

CHARLES T. HILLS, 
Clerk of the District Court of Stutsman County, Dakota. 


I approve the foregoing bond this 16th day of March, A. D. 1888. 
BARTLETT TRIPP, 
Chief Justice of the Supreme Court of the Territory of Dakota. 
(Indorsement :) Supreme court of the Territory of Dakota. Filed 
April 25, 1888. J. I. C., Young, clerk. 


9? The United States of America to Charles S. Wallace and 
James M. Martin, as assignee of Daniel IH. Wallace, Greeting : 
Whereas Stutsman County has, on the 24th day of February, A. 

D. 1888, appealed to the Supreme Court of the United States from a 
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judgment rendered on the 26th day of May, A. D. 1887, in the su- 
preme court of the Territory of Dakota, in favor of you, the said 
Charles 8. Wallace and James M. Martin, as assignee of Daniel II. 
Wallace, and against the said Stutsman County, for the sum of 
$35,820.15, damages, and 878.95, costs, and has filed the security re- 
quired by law, you are hereby cited and admonished to be and ap- 
pear at a Supreme Court of the United States, to be holden at the 
city of Washington on the second Monday of October next, and 
show cause, if any there be, why the errors mentioned and com- 
plained of in said appeal should not be corrected and why speedy 
Justice should not be done to the parties in that behalf. 

Given under my hand, at the city of Yankton, Dakota, this 16th 


day of March, A. D. 1888. 
BARTLETT TRIPP, 
Chief Justice of the Supreme Court of the Territory of Dakota. 


93 UNITED STATES OF AMERICA, 
Territory of Dakota, County of Burleigh, | 


I, D. W. Maratta, United States marshal of the Territory of Da- 
kota, being duly sworn, do say that on the 10th day of May, A. D. 
1888, I served a true copy of the within appeal, order of allowance 
thereof, bond for costs, and of this citation upon Dodge & Camp and 
John 8. Watson, the attorneys of record for Charles S. Wallace and 
James M. Martin, as assignee of Daniel H. Wallace, by delivering to 
and leaving with each of them the same at the city of Jamestown, 
Dakota. 


SS 2 


D. W. MARATTA, 
United States Marshal for Dakota Territory. 


Subscribed in my presence and sworn to before me by D. W. Ma- 
‘atta, United States marshal for the Territory of Dakota, this 12th 


day of May, A. D. 1888. 
E. G. EDGERTON, 
U. S. Commissioner for the Territory of Dakota. 


(Indorsement:) Supreme court of the Territory of Dakota. Filed 
May 12,1888. J. H.C. Young, clerk. 


94 Tue Unitep Srates or AMERICA, - 
Territory of Dakota, 


In Supreme Court. 


I, James H. C. Young, clerk of the supreme court within and for 
the Territory of Dakota, do hereby certify that the above and fore- 
going is a full, true,correct,and complete transcript and copy of all the 
papers filed in the supreme court of the Territory of Dakota in the 
above-entitled action, wherein Charles S. Wallace and James M. Mar- 
tin, as assignee of Danicl H. Wallace, is [are] plaintiff- and respond- 
ent- versus Stutsman County, defendant and appellant, as the same 
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now remains of record in said court, together with copy of the ree- 
ords of the said supreme court of the Territory of Daketa, so far as 
relates to said action; also that the citation herewith is the original 
citation issued by the supreme court of the Territory of Dakota in 
said action. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the said court this Ist day of September, A. D. 1888. 

[Seal Supreme Court of Dakota Territory. ] 


JAMES H. C. YOUNG, Clerk. 
95 Assignment of Errors. 


Supreme Court of the United States, of October Term, in the year of 
our Lord one thousand eight hundred and eighty-eight. 


CHARLES 5. WALLACE and James M. Maris, as Assignee of a 
ie) HI. Wallace, Appellees, ; 


Us, 
SrutsMAN County, Appellant. J 


Afterwards, to wit,on the second Monday of October, in this same 
terin, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, D.C., comes the said 
Stutsman County, by Roderick Rose and John F. Dillon, its attor- 
neys, and says that in the record and proceedings aforesaid there is 
manifest error, in this, to wit: 

First. The court erred in deciding that the lands mentioned and 
deseribed in Schedules “A” and “B” and annexed to plaintiffs’ com- 
plaint were not subject to and liable for the taxes therein deseribed, 
and that there were no taxes due thereon when sold. 

Second. The court erred in deciding that the lands were sold by 
the mistake and wrongful act of the treasurer of Stutsman county. 

Third. The court erred in deciding that plaintiffs were entitled to 
recover from defendant the amount paid for said lands at said sales 
and the amount paid for subsequent taxes thereon, together with 
thirty per cent. Interest thereon, and on the whole amount from and 
after the date of suelh payments to this date ( April 15th, 1887). 

Fourth. The court erred in overruling defendant’s motion for 
judgment against plaintiffs, said motion being based upon the 
grounds specified therem, 3 | 3 

rifth. The court erred tn overruling defendant’s motion for new 
trial, said motion being based upon the grounds specitied therein. 
See Transcript, page 36. 

Sixth. The court erred in affirming in all things the judgment of 
the district court or court below, and in giving plaintiffs judgment 
for anv sum whatever. 

And the said Stutsman County prays that the judgment aforesaid 
may be reversed, annulled, and that it may be restored to all things 
which it hath lost by occasion of the said judgment. 

RODERICK ROSE axp 
JOHN F. DILLON, 
Attorneys for Appellant. 
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96 The United Siates of America to Charles 5. Wallace and 
James M. Martin, as assignee of Daniel H. Wallace, 

Greeting : 

Whereas Stutsman County has,on the 24th day of February, A. 
D. 1888, appealed to the Supreme Court of the United States from 
a judgment rendered on the 26th day of May, A. D. 1587, in’ the 
supreme court of the Territory of Dakota, in favor of you, the said . 
Charles S. Wallace and James M. Martin, as assignee of Daniel IT. 
Wallace, and against ihe said Stutsman County, for the sum of 
$55,820.15, damages, and $78.95, costs, and has filed the security re- 
quired by law, you are hereby cited and admonished to be and ap- 
pear ata Supreme Court of the United States, to be holden at the 
city of Washington on the second Monday of October next, and 
show cause, if any there be, why the errors mentioned and com- 
plained of in said appeal should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 
— Given under my land, at the city of Yankton, Dakota, this 16th 
day of March, A. D. 1888. 

BARTLET? TRIPP, 
Chief Justice of the Supreme Court of the Territory of Dakota. 


Unirep STATES OF AMERICA, 
. . . PI . . - 8S by 
Territory of Dakota, County of Burleigh, | 


I, D. W. Maratta, United States marshal of the Territory of Da- . 
kota, being duly sworn, do say that on the 19th day of May, A. D. 
1888, I served a true copy of the within appeal, order of allowance 
thereof, bond for costs, and of this citation upon Dodge & Camp and 
Jolin 8. Watson, the attorneys of record for Charles 8S. Wallace and 
James M. Martin, as assignee of Daniel Hl. Wallace, by delivering 
to and leaving with each of them the same at the city of Jamestown, 
Dakota. 
D. W. MARATTA, 
United States Marshal for Dakota Territory. 


Subscribed in my presence and sworn to before me by D. W. 
Maratta, United States marshal for the Territory of Dakota, this 
12th day of May, A. D. 1888. : 

Kk. G. EDGERTON, 
United States Commissioner for the Territory of Dakota. 


97 JAMeEstowN, D. 'T., May 10, 1888. 
Received this day from U.S. marshal of Dakota a copy of 
the foregoing citation. 


DODGE & CAMP. 
JNO. S. WATSON, 


[Endorsed:] Original. Supreme court, ‘Territory of Dakota. 
Charles S. Wallace and James M. Martin, as assignee of Daniel TI. 
Wallace, plaintiffs & respondents, rs. Stutsman County, defendant 
& appellant. Citation on appeal to the Supreme Court of the United 
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States. Roderick Rose, attorney for Stutsman County, Def’ts, &e., 
Jamestown, D. T. 
[Stamped :] Supreme court of the Territory of Dakota. Filed 


May 12, 188s. J. Hf. C. Young, clerk. 


YS Toe Unrrep Srates or AMERICA, 8 


Seal of the Supreme Court The President of the United States of 


America to the judges of the supreme 
court of the Territory of Dakota, 
Greeting: 

Whereas ina certain suit in said supre me court, between Stutsman 
County, appellant, and Charles S. Wallace and James M. Martin, as 
assignees of Daniel TH. Wallace, respondents, which suit was removed 
to the Supreme Court of the United States by virtue of an appeal, 
agreeably to the act of Congress in such case made and provided, a 
diminution of the record and proceedings of said cause has been 
suggested, to wit, “that there is omitted therefrom the entry of the 
remittitur of the proceedings had in said court to the court below, 
to wit, the district court of Stutsman county, which remittitur, as 
by the reeords of said court appears, was made June 22, 1SS7; also 
that the clerk of the supreme court of said Territory has omitted to 
annex to and transmit with the record in said cause a copy of the 
opinion giving the reasons and grounds assigned by the supreme 
court of said ‘Territory for refusing a rehearing of said ease on motion 
of said appellant, filed with the order and decree made in the mat- 
ter of said motion on Feb’y 24, 1SSs, and before the allowance of 
their appeal by the chief justice of said court to this Court:” 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex- 

tent above enumerated, you shall find to the : said Supreme 
0 Court of the United States, so that vou have the same, to- 
gether with this writ, before the said Supreme Court forthi- 


of the United States. 


with. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, the 25d day of January, A. D. 
1880. 

JAMES IL McKENNEY, 
Clerk of the Supreme Court of the United States. 


100) Usrrep States or AMERICA, t 
Territory of Dakota. 
In Supreme Court. 
In Cause Cuaries S. Wattace and James M. Manrrix, Assignee of 
Daniel Hl. Wallace, Plaintiffs and Respondents, 


PEPTSUS 
SrutsMAN County, Defendant and Appellant. 


|, James H. C. Young, clerk of the supre:ne court within and for 
the Territory of Dakota, do hereby certify that, in obedience to the 
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accompanying order of the Supreme Court of the United States, 
dated the 23rd day of January, A.D. ISS, commanding me to search 
the records and proceedings in) <td above-mentioned Calise anal to 
certify certain omissions that appear in the transcript heretofore 
sent to said Supreme Court, that [have so searched the records and 
proceedings of the said supreme court within and for the Territory 
of Dakota as therein commanded, and that I find therein that the 
following are the omissions in sald transeript in said cause com- 
plained of, to wit: 

That the remittitur in satd eause from the supreme court of the 
Territory of Dakota was sent by me, as clerk of said court, to the 
district court within and for Stutsman county, in the Territory of 
Dakota, on the 22nd day of June, A. D. ISS7, and that the opinion 
filed by said supreme court of the Territory of Dakota tn said cause 
on the petition for rehearing was filed on the 24th day of February, 
A. D. 1SSS, and is in the foll wine words, to wit: “The motion for 

rehearing in the ease of Charles S. Wallace ef a/. es. Stutsman 
101) County is dented upon the ground that this court, after filing 

of remittitur in the lower court without allegation of Inad- 
vertence, fraud, or mistake, has lost Jurisdiction. 

“All the justices coneurring. | 

And that the foregoing are all the omissions found in) the records 
and procecdings of the supreme court within and for the Territory 
of Dakota complained of under said order and whieh Tam required 
LO eertity to thereunder, and [ do hereby certify that they are a 
true and correct copy and transcript of said) records and proeeed- 
ines, 

ln witness whereof T have hereunto set 
Seu] Supreme Court of my hand and affixed the seal of the said 
Dakota Territory court this sixteenth day of February, A. D. 
ISS. 
JAMES H.C. YOUNG, Clerk. 


102 indorsed :] Sup. Court ULS. TSSS, Oct’r term. No. 1076. 
Stutsman County, supp t, ms. Charles S. Wallace ef al. Writ of 
certiorarl and return, 
Stamped : | (ties Supreme (‘ourt 7, >. liled rely. 2. ISSO. 
James TL. Melvennev, clerk. 
lonidorss don eover Dakota Territory SHpPrenre court. No LOG, 
Stutsman County. appellant, es. Charles S. Wallace and James M. 
Martin, as assignee of Daniel Il Wallaee Filed September 6, 
1588. 
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New York. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1891. 


No, 89. 


SrursMAN County, 
Appellant, 
Appendix to Brief 


VS. for Appellant. 


CHarites S. WALLACE ET AL. 


For the convenience of the Court and counsel we 
have printed separately the statute of Dakota, also the 
statutes of certain States, which authorize the recovery 
back, in certain cases, of the purchase money pric at 
tax sales. We have also printed the syllabus prepared 
by the Court in 7'y/er vs. Cass County, 48 N. W. Rep. 
252 (a case exactly like the present one), decided by 
the Supreme Court of the State of North Dakota. 
This case arose when Chapter 28 of the Political Code 
of the Territory of Dakota of 1877 was in force. That 
chapter was « complete revenue law. An abstract of 
this chapter is printed below. 

The statute under which the plaintiffs claim is as fol- 
lows: 

Sec. 78. “When by mistake or wrongful act of the 


trensurer, land has been sold on which no tax was due 
at the time, the county is to save the purchaser harm- 


less by paying him the amount of principal and interest, 
to which he would have been entitled hac! the land been 
richtfully soli. sid lhe PeeUrsarer and his spells x shall 
he lich, tor the amount to the county ou his hound, ov the 
Pprurchas /' mia Pecirer th, Sle direc y from the (peus- 
MPOr, 
Dakota Political Code, See. 78, Ch. 28 
(Levisee, 2d Ed., p. 455). 
The following are analogous statutes of other 
States referred to in the briets of counsel and in cer- 
tain decisions referred to by them, 


Present Nebraska Statute. 


‘See. LL. (County to hold) purchaser harmless — 
Treasurer liable for errors.) When by imistake or 
wrongful act of the Treasurer, or other officer, land has 
heen sold on which no tax was-adue at the time, or 
whe Rerer lisne is soll one CCA 4E NE eee yee of Crrozr ay, fe scyihe 
sy such lund onthe tax pees pt, the county is to hold 
the purchaser harmless by paving him the amount of 
principal anc Interest “nd costs to which hie: would have 
been entitled had the land been rightfully sold, and the 
Treasurer ov other offecr and their bondsmen will be 
liable to the county fo the aimount of theer official howd ; 
or the prochaser, or Ais ussrguce, may recover directly 
of the ‘Treasurer rr othe a oficer, ii (ti aehion brought li 


ECOL the Solsitce +t tiey ( ound having jurisdiction or the 


aminiornnue, and Ahi, puclepnne val shall hye aginst have and his 
hondsimen i hid the Treas ” fo othe i ith is aye lheiy 
hondsine ié shal/ he Lishil, only for theip La and deputies 


acts.” 


Compiled Statutes, Nebraska (1889), Ch. 
7/(, See. 131, 


The original statute of Nebraska was exact/y the same 
Us See. ie of the Shatite of Dakota above quoted (sec 
Statutes of Nebraska, 1S67, p.o01, Ch. 46, See. 75). By 


several amendments, one in U7loand others of a later 


date, this statute of Nebraska was amended, as shown 


above by the italies, so as to read as it is quoted above. 


; 


Present Iowa Statute. 


“When, by mistake or wrongful act of the Treasurer, 
land has been sold on which no tax was due at fhe 
time, or Whenever lanl IS sold iit COMSeCUEehce of error 
in describing such land in the tas receipt, the county 
Is to hold the purchaser hiarniess by paying him the 
amount of principal and interest aud costs, to whieh he 
would have been entitled had the lind been rightfally 
sold, nel the ‘Treasurer nal bis Leonrebstnen will be liable 
to the county to the amount of lis official bond; or the 
purchaser, or his assignee, may recover directly of the 
‘Treasurer, in an action brought to recover the same in 
any comrt having jurisdiction of the mount, and judg- 
ment shall be against him and lis bondsmen; but the 
treasurer or his bondsmen shall be liable onty for hits 
own or his deputies’ acts.” 


1 MeLain’s Annotated Statutes, Lowa, See. SU, p. 


edDt) 


Another Iowa Statute. 


‘See. VOL Whenever it shall be mide to appear to 
the satisfaction of the County Treasurer, either before 
the execution of il dleed for renal property soll for taxes 
or if the deed be returned by the purchaser, that any 
tract ov lot was sold which was not subject to taxation, 
or upon Which the taxes had been paid previous to the 
sitle, he shall make an entry opposite such tract or lot 
on the record of sales that the same was erroneously 
sold, and such entry shall be evidence of the fact 
therein stated. And in such cases the purchase money 
shall be refunded to the purchaser, as provided by this 
chapter.” 

Revision of L860, § 7SY. 
Code of IS73. SOO], 


This Section 901 was in force when the decisions im 
Morris vs. Connuly of Nir, 12 Towa, 416, and Seoss vs. 
Chickasaw County, 46 lowa, POS, were rendered, and 
now exists as Section VO] of the Code (sec 1 MeLain’s 
Annotated Statutes, p. 250). 


Original Iowa Statute. 


The original Lowa Statute, from which all the others 
herein quoted appear to have been taken, was as fol- 
lows: 


* 909. When by the mistake or wrongful act of the 
Treasurer, head hints been soli Ol) Which no tux Was due 
at the time, the county is to hold the purchaser harm- 
less by paying him the amount of principal and inter- 
est to which he would have been entitled had the land 
been rightfully sold, and the Treasurer and his sureties 
will be liable for the amount to the county on his bond ; 
or the purchaser tat recover directly of the ‘Treasurer. 


oe need 


Code of Lowa, 1551, ‘Title 6, Ch. 37, § 509. 


Wisconsin Statute. 


“MONEY TO BE KEPUNDED ON VOID SALES, SECTION 
List. Tf, after the sale or convevance of anv lands 
sold for the non-payment of taxes, and within the time 
hereinafter prescribed, it shall be discovered that the 
sale, or the certificate issued thereon, was invalicl, the 
County Board shall make an order, brietly stating 
the reason therefor, directing that the money 
prticl for such certificate on the sale, ana all subse- 
quent charges thereon, ane all subsequent taxes pretcl Qn 
the lends desertbed therein, Ly the pure laser ar iis 
USSILIS, le refunded, with interest at the rate of seven 
per cent. per annum, to such purelaser or his 
assigns, upon the delivery of the certificate or deed 
to be canceled; and if the County Treasurer shall, 
in) PUPStAnCe ot such order, ofter to the person entitled 
thereto his PORCY ats nforesaid, and he shall refuse to 
receive the same and cancel the certificate or deed, he 
shall not be entitled to receive any interest on the 
money so paid by him, after the day of such offer and 
refusal ; nor shall any recovery ever be otherwise had 
against the county on such deed or certificate.” 


1 Wisconsin Annotated Statutes (Sanborn 
X Berrvinan), p. 737, Sec. LLS4. 


LL GLOS SO EL EE: ME OT eS ye NE 


Kansas Statutes. 


“(O9909) When LAND OVGHT Nor TO BE SOLD Ok CON- 
VEYED. 3$ l4o. Uf the Counts Treasurer shall discover, 
before the sale of any lands or lots for taxes, that 
Oh nceount of any inrecuilar “ssessinent, or freon any 
other error, such binds ought not to be sold, he shall 
not offer the same for sale: ane if after any certificate 
shall have been granted upon anv sale, the Board of 
County Cominissioners shall discover that, for cubis 
error or Inregularity, such lands or lots ought 
net to be conveyed, they may order the County 
Clerk not to COnVEY the same, and the County 
Treasurer shall, on the return of the — tax 
certificate with a certified Copy of such order of the 
Board of County Commissioners, refund the amount 
praricl therefor (>t) such sitle shel such siibsequent taxes 
and charges paid thereon by the purchaser, or his as- 
signs, as may be so ordered by the Board of County 
Commissioners, out of the county treasury, with in- 
terest on the amount so ordered refunded at the rate 
of ten per cent. peer TePPELULEDD siniel 1} all cases mm which 
actions shall be now pending or may be hereafter com- 
meneed, the refusal of the Counts Clerk to convey 
uny lands or lots idorsed on any tax certificate 
shall hot ie deemed qr) held te ceoustitute prema pen 
evidence of any ireguhir assessment or other error 
for which such land or lots ought not to be conveved, 
nor shall Uni judgment le recovered ostinst stich 
county, or the Board of County C‘omunissioners thereof, 
or liability held to attach therefor, under or by virtue 
of pray isions of said seetion one hundred sae forty-five, 
as heretofore or hereafter eXISting, or of section one 
bruedred| nicl twenty of chapter One beunane dan cl serie “evel 
of thie Cieneral Statutes, NC jot i Causes In Which the 
Board of County Commissioners shall tiave maacde an 
order for the refundine thereof, and then only for the 
nmount specified in the order for such refunding, sane 
in all cases in which invalid taxes shall be tneluded im 
such certificate, and only to the extent of sneh invalid 
tures, with ten per cent, Interest there eon (Laws IS76, 
Ch. 34. 8 145. as amended ly Laws ISTO, Ch. 40. 8 2, 
May 20).° 

‘(7000) Sate INvani: Prockrepixas. $$ 146. Tf, 
after the COHVE Vance of lettels or lots sold for taxes, it 


t) 


shall be discovered, or adjudeed, that the sale was in- 
valid, the Board of County Commisstouers may, by 
proper order, Cilise the money pital therefor on the 
sale, together with such subsequent taxes and charges 
paid thereon by the purchaser or his assigns as they 
nay judge proper, to be refunded, with interest on such 
“nount at the rate of ten percent. per anim, pon 
the delivery ofa quit-claim deed from the purty holad- 
ing under the tax deed, executed to such person or 
Persols as thre COLLIISSIONErS bhbits clirect inh such order. 
fhoall such cases no interest shall be allowed after the 
person claiming under the tax decd shall have received 
notice that such deed has been discovered or adjudged 
invalid and the order for such refunding has been 
made (Laows IS7T6. Ch. O4, 8 L446, as amended by Laws 
IS79, Ch. 40, § 5, May 20).° 
(TOOL) Saueserasipe: Procerpinas. $147. Whena 
tan sile shill be set side its piverticl anil WOneY anal In- 
terest have been refunded thereon, or when any refund 
ine shall have been made under the provisions of said 
sections one hindred and forty-fite and one hundred and 
forty-six, or sections one hundred and twenty and one 
hundred snd twenty-one ol chapter Ole hundred anil 
seven of the General Statutes, the proportions thereof 
Which have been paid as taxes to the State, township, 
city, selon )} ctistrict. etc. W ith interests and costs thereon. 
shall be refunded to the county, and on the next settle- 
ment thereafter the COUNT ‘Teasurer of such county 
shall be credited therewith on the certificate of the 
County Commissioners (Laws, S876, Ch. 54, $ 147, as 
amended Iny laws IS7T9, Ch. 40. $ 4. May 2()).”” 
2? General Statutes, Nansas, 1880, Ch. 107, 
Sections L445, 146, 147. 


Ih Lyle rus, Cuss County, above referred to, and the 
syllabus of which appears helow, the Supreme Court of 
North Dakota says : 


“The States of Towa and Nebraska have similar 
statutes. So far as we can trace it, the statute orig- 
inated in the Lowa Code of L851, where it appears in 
language almost identical with our Section 78 of Chap- 
ter 28 of the Code of IS77. We do not find the Lowa 


| 


statute construed I the Courts of that State until after 
the revision of LS6O, when the statute tp preats ibn it 
changed form, cutie reils : . When, ly the mistake or 
\“ ronetul wet of the Treasurer, land has been sold) on 
Which no tuxes were clue. or were erred eously uxscexel, 
ete. and closes by making the Treasurer liable only 
for his own acts and those of his deputy. 
This statute was before the Supreme Court of Lowa 
in Coulter vs. Counts of Manhaska, ti Lowa, 2: but 
In that case the liability of the county for the principal 
nicl interest Wiis conceded, nicl the sole produit ih dlis- 
pute was Whether or not the COUNTY Was liable for a 30 
per cent. penalty allowed by the lowa statutes, and the 
Court held that it was not. In Morris vs. County of 
SIOUX, 1 Lowa, LL, cited I, respondent, there Wits ho 
question under the statute before the Court : and Seott 
Vs. Chickasaw Co... bt) lows. TS I Wiis it chou cise of 
wrongful assessment, and within the strict words of the 
lowa statute. 

In Nebraska the law was origmuadly taken from Lowa, 
but was chanced in [Sil to read > * When by the mis- 
take or wrongful act of the treasurer or offer officer, 
leanne has been sole COMTPARS to the PrOVISIOnS ot this 
net, ete. : and makine sueh treasurer or other officer 
liable over to the COLES (ti three offteral bonnes. 


And Ins an later ennaetment mane’ section ‘33. 
Lievision ISSI. Nel. the statute Is een 
changed lo res i be follows ‘When by 


the mistake orw ronotiul rel of thie ‘TPrensure - oe 4 th, i 
leaned lists beer sole ert which her tanX Was clive at 
the thie. or Wheneve r leanred is sol it) CORISCCT TLE hare? of 


olfice ?, 
error in deseribing stich lame in the tax recerpt, thie 
COUNTS Is to hreaolel the pure litser bicenaenle a ete. > sinned 
closing ly ar clirine thet shel ‘Trensures (ri other oth as | 
shall be liable only for them own and deputies: acts, 
The cases of MeCaun vs. Otoe Co. Neb. ov4: BN, 
WW. Rep., 7070: Roberts vs. Aclams Co.. IS Neb.. 473: 
o> RN. W. Rep., 25, and eo womene, ZO Neb., 401: 30 
N. W. Rep., }0)>, ite cited Hh) i ot the juclocnne hit 
in this ense: but all those causes were cleeided after the 
change tn the statute and the two latter alter the second 
change. What constitutes the tleawalitv is not disclosed 
in the case in Nebo amd 2 oN. We Rep. Phe Court 
simply remarked = that thie plaintiff isecl brought 
himself within the provisions of their revente 


Ss 


law, and was entitled to recover, and added : 
‘The question of the liability of the Treas- 
urer or other officer making the mistake or error is not, 
under the issues, Involved in the case” The other 
cases were precisely alike in principle. The title to the 
lands was in the United States, and it was alleged 
‘that said lands were wrongfully placed upon said tax- 
list by said defendant's Comuiissioners and said defend- 
ant’s Assessor. It is evident im these cases (7. ¢., the 
Dakota cases) that the sale occurred through the mis- 
take of the Assessor, unless, indeed, it is the duty of the 
Treasurer to ascertain for himself, in each mstanee, 
whether or not the land is subject to taxation—a point 
to be considered further on. The Statutes of Lowa and 
Nebraska differ so radically with each other and with 
ours that it is evident that the decisions under one 
statute establish ho precedent ty lye followed in the 
construction of the others. There is another class of 
statutes making counties lable generally to refund to 
tax-sale purchasers when the tax-sale is invalid, irre- 
spective of any liability over on the part of any officer 
throneh whose mistake or wroneful act the sale was 
made. Such statutes are found in Kansas, Minnesota, 
Towa, Wisconsin, Pennsvivania, New York and in North 
Dakota since the passage of Chapter 152, Laws 1890, 
runl perheps other States. 


Tyler vs. Cass County. 


The following is) the sVilabus hi) lhe Court, of the 
decision iT the CHSE of Tyler ms, ( Vtxs County, 1S N. \. 
Rep., 252, decided by the Supreme Court of the State 
of North Dakota. That case Wits, in all material re- 
spects, exactly like the present one; and that Court, 
after a full consideration, both of the common law rules 
snd the Dakota statute referred to ly appellees, decided 
that there could be no recovery either at common law 
or under the statute. The svllabus of the case is as 


follows: 


inp A Det * 


TYLER Vs. Cass COUNTY. 
Supreme Court of North Dakota. Nov, 29, D800, 


© "Paxarioxn—Raitnoap LAanp Ginanrs —EXeMeprions 
Powers of Assesson—Tay-Sanes Recovery or 
Money Pat. 


“]. The defendant county, through its ‘Treasurer, 
sold certaim lricls for lelinguent tives at the cepebnunael TitX- 
sale in October, 1885. The lands so seld were a part 
of the original grant by the general government to the 
Northern Pacitie Railroad Company, The lands were 
surveyed ut the expense of the Cited States, and earned 
by said company after the passage of the Act of Congress 
of July 15, ISTO, pertaining to survey fees; and no 
part of siticl SUPVEY fees hist breven repata to the Cited 
States at the time of such sale. Prior to the assess- 
ment and levy of said taxes, for which said lands were 
sold, the railroad company lad disposed of the lands, 
and conveyed them to third parties by deeds and con- 
tracts, and such third parties were in possession. Said 
lands were regularly assessed, and all the proceedings 
leading up to the tax-sale were regular. Plaintiff 
bought the lands at such tax-sale. and brings this action 
to recover the purchase money so paid.  //)//, that 
such lands were not taxable at the time of such assess- 
ment, because the United States held the fee tithe to 
sic Inns. senicl hisvel it lien thereon for the SUPVOY fees 
(Railroad Co. vs. Rockne, Tho UL S., 600.6 Sup. Ct. 
Rep. 201); bat that. since lind was a subject of taxa- 
tion in Dakota territeryv, pris toere these lands were 
taxable. Taxation Wits the rule: freedom from taxation 
the exeeption. 

, 4 Tledid, further. that the HSSCSSOPT, bedne il judicial 
officer, where property is exempted from taxation by 
class, and not by specific description, he las full juris- 
clietion, sid it Is his duty to decide in enel lustanece 
whether or not a particular piece of property falls 
within any of the exempted classes, und in) this respect 
the source of the law that establishes the exemption is 
inimnaterial, 

$3. Led, further, that an erroneous decision of an as- 
sessor in the matter of exemptions does not deprive the 
tux proceedings of jurisdiction ; but, until such errone- 
ous decision Is modified or set aside by the proper tri- 
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bunatl, all otticers with subsequent functions May safely 
act thereon. 

1, Upon aright of recovery at common law there is 
nothing in this case to relieve the plaintiff from the rule 
of eareat emptor, us mhhounecect hy this Court in the 
ease of Budge vs. City of Grand Forks, 47 N. W. Rep.. 
BYO (deerled at this term. 

>. Under the law in foree when such sale was made, 
the Treasurer, in the matter of the colleetion of the 
taNes, Wiis purely il ministerial officer : nicl when he re- 
ceived the duplicate tax-list, with the warrant of the 
Counts Comiiissioners attached, if such process Wats 
fair on its face, and contained nothing that would ap 
prise the Treasurer of any defects or infirmities, and in 
ad Case where it does hieot (Ep prear that the ‘Treasurer hal 
anv knowledge of any defects or infirmities, sach Treas- 
urer Was fully protected from personal liability in col- 
lecting the taxes upon all property coutained tn his said 
list, SO long as he nected strictly Within the statate. The 
law furnished his authority for selling property for 
delinquent taxes: the warrant, with the tax-list  at- 
tached. furnished him the subjects upon which to ex- 
CLcIse such nuthority, 

t. The statute Comp. aw s. \ Lov I, Which required 
the Treasurer to ‘sell all lands lable for taxes of any 
dlesceription for the preceding Year or Vveurs, meant all 
lands linhle for PaXes, as shown ly the process Hh his 
hands. ble could not refuse to sell Lands on his list, 
nor could he sell lands not on lis list. 

i. Section L620, Comp. Laws, then in foree, read as 
follows: * When, by inistake or wrongful act of the 
Treasurer, land has been sold on which no tax was due 
at the tine, the COUNT In to save the purchaser liawrm- 
less by paving him the amount of the principal, and in- 
terest at the rate of twelve per cent. perannim from 
the date of sitle, suhied the ‘Treasurer ania his sureties shall 
ine listhle for the thnounet to the county On) his bond. or 
the purchaser may recover the same direetly from the 
treasurer, ~ f/e/:/, that the sale of the lands in this 
case Was neither the mistake nor the wrongful aet of 
the Treasnurer, within the meaning of said) seetion, and 
that plait lisis he richt of netron noder sacl section. 

8S. Section S4,¢. 152, of the Laws of North Dakota 
for IS9O has neo application to a sale of lands made 
before the enactment of said chapter. 

/ Syllabus hi thie (‘ony Ag 


el, 


ee ree —. inne 7 
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We print here an abstract of the statutes of Dakota 
showing the general scheme of collecting taxes and 
making tax sales, and the duties and powers of the 
various officers in relation. thereto Chinpete: 2s. Pol. 
Code IST77, as amended from time to time. down to the 
tine of the sitle complained of, contains a complete 
code of procedure forthe assessment, lev and collec- 
tion of taxes. The first three sections, with their sub- 
divisions, name all the elasses of prrerprerey liable to 
taxation, and contain a specitic enumeration of sneh 
property as is exempt from taxation : in the first sub- 
division in which exempt property is found. are the 
words : “ The property of the United States. and of the 


Territory, including schoo! lands.” 


The next twenty-three sections provide for the 
assessment of * taxable property ~ and prescribe fully 
the manner of proceeding by the assessor in making up 
the assessment roll. He is required to list andl assess 
‘all taxable property, real and personal,” on or before 
the first Monday of May in each vear. at its cash value 
at the price of listing on the tirst Monde of April pre- 
ceding . nid for the Purpose of biaking such list anal 
“ussessmient, he has power to demand from every person, 
or firm, or the managing agent of any corporation or 
COMPANY, an itemized) statement of his or its property, 
real and personal, and, “if any person, firm, officer, or 
avent shall neglect or refuse, on demand of the assessor, 
to give, under oath or affirmation, the statement re- 
quired by this section, the assessor shall ascertain and 
estimate from the best information he can obtain, the 
number, mnount and eash value of all the several 


species of property required, nna shall list the same 
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accordingly, and the value so. fixed by the asses- 
sorstinll met be reduced by the County Board of Mquali- 
Zation. And he may also, in case of unknown owners, 
ascertain, from the best information he can obtain, its 
value shal lie Is ninile ly these provisions ot the strat 
ute in the first Instance, the judge of what is and what 
Is bycnt “taxable property. 

Seetions 2O anc ai. Inclusive, preseribe the form of 
the assessment roll. Sections 28, 29 and 50 provide for 
the equuulization of the assessinehtl roll by the Doard oft 
County Cominissions, aud such board is) given powers 
of correcting errors tuade inthe list by the assessor, 
and of adding thereto any “taxable property ~ omitted 
bv the LSScssor, 

Secllolis +I nd ow provide for forwarding abstracts 
ofassessinents to the Perritortal Auditor, aud for equali- 
Zatron by the Porritoria! Dboardtor Territorial Purposes, 
una for the levy of Territorial taxes. 

Sections 35 to ODF ielusive, prescribe the rates andl 
the date and levy of taxes, and the preparation of duphi- 
cate tax lists by the County Clerk with their form, one 
of which tists is retained by the Counts Clerk, and 
the other forwarded with the warrant of the County 
Comlisstoners attached, to the County Treasurer, 

“ ction 40 prow tl Ss ils follows: 

Ln entry is required te be made wupon the tax list 


tind its «duplicate showime what itis, and for what 
COUDTY bhicl Whaat veal it is, thick thie ( OUTS ( OMMDIS- 
sioners Shallattach to the lists them warrants, under 
them tiatet sma official seal mn veneral berius, REQULRING 
PH GREASURER TOCOLLECT THk TANES THEREIN LEVIED A 

CORDING PO LAW, alk ne Hntormialits thi The) TOrevothne 
Peqpibipednye his shinhl reed } (in procecd ngs ce) thie cCol- 
lection of taxes illegal: the ¢ units Clerk shall take the 
receipl of the Counts Treasurer, on delivering to lian 


the duplicate tax list, with the warrant of the Counts 
Commissioners attachedt, nl such list SHALL BE PULA 
AND SUPFICIENT AUTHORITY FOR. THE COLLECTION BY THE 
PREASURER OF ALL TAXES THEREIN CONTAINED. 


Sections 41 to 44, inclusive, provide for the 
collection of taxes and the form of receipts. “Phe Treas- 
urer Is not required to personally make demands for 
taxes, but Way remain at his office at the counTY seat, 
aud taxpayers are expected to make pavinent to lim 
there. He is required to make receipts in duplicate, one 
of which is given to the taxpaver and the other is sent 
tou the County Clerk. 


Sect hi Lo pore \ li les : 


“Tt shall be the duty of the County Clerk, on re- 
celvingany duplicate tax receipt from the Treasurer forth- 
with to eXamibe three sme nicl COD pre it with the 
tax list in his) possession, and see if the total 
amount of taxes and the several nmounts of the dif- 
ferent funds are correctly entered and set forth in 
such receipt; and in case it shall appear that 
the ‘Treasurer has not collected the full amount of taxes 
and interest. which according to the tax list and the 
ters of the receipt hee Shreotabal have collected, then the 
Counts Clerk shall forthwith charge the Treasurer with 
with the amount such receipt falls short of the true 
ninotnt, ane the Treasurer shall be liable on his official 
homed to necount for sand pay over the same. 


Sections fi te Ol ine lusive, provide for) the ‘Treasur- 
ers cash-book, its form and duplicate cash-book kept 
ly the County ( lerk. 


Section ? rests ts follows 


*Tfon the assessment roll or tax list) there be itn 
epraor ite the nisanne of the Perso assessed (>) taxed. the 
peetdbbes Wee be chimed sebncl the teaX colle eted frome the 
person intended, Wf lie te taxable auc cam be tdentitied 
ly the Assessor or Preasures - pened When the Treasurer, 
after the tax list is committed to litt. shall ascertain 
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that anv land or other property is omitted, he shall re- 
port the fact to the County Clerk, who, upon beimg satis- 
tied thereof, shall enter the same upon his assessment 
roll, and assess the value. and the Treasurer shall enter 
itupon the tax list. and collect the tax as in other 


CASES, 


Sections 95 to 96 inclusive, provide for delinqueney, 
penalty for HoOn-puaVvinent and lien of ares, 

Sections 07 to 99 Inclusive, provide for coilection of 
taxes 14 distress anal sile of personal property. 

Sections 60 to 60 inelusive, provide for sale of real 
property for taxes, thie prescribe the form for certifi ‘ate 
of sale. 

Section 62, already given, is the one relied upon as 
conferring judicial powers upon the Preasurer, 

Section 60 prescribes the manner of adding district 
and other local taxes to the county rund Territorial list, 
and for advertising the lands upon which they are liens 
for sale. 

Section 61 prescribes the form of notice of such sale, 
the date and length of publication, ve. 

Section 62 Pol. Code, as amended in IS79, whieh 
reads as follows : 

© That on the first Monday of October in cach vear, 
between the hours of  oclock A.M. and 4 oelock P. 
M., the ‘Treasurer is directed to offer at public sale, at 
the court house, or place of holding courts in’ his 
county, or at the Treasurer's office, where, by law, the 
taxes are made pavable, all lands, town lots, or other 
real property, which shall be liable for taxes of auy de- 
scription for the preceding vear or years, and which 
shall remain due and unpaid, and he may adjourn the 
sale from day to dav until all the lands, lots or other 
real property have been offered, and no taxable prop- 
erty shall be exempt from levy and sale for taxes.” 
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Section 65 requires the land to be sold to the person 
who will pay the tax on the whole for the smallest 
mmount of land, and requires that the homestead shall 
he sold last. 

Section 64 provides for again selling, when party bid- 
ding fails to take the land. 

Sections 65, 66, 66 and 6S provide for the return of 
the sale to the County Clerk and the fees of the ofticer. 
Section 69 provides for private stle of lands not sold 


at public sitle. nud concludes with the Provision : 


“And the Treasurer is further authorized and re- 


quired to sel] i afores:ate all rer! estute dh his county 


on Which taxes remain unpaid and delinquent for any 
previous Vvear or Vears. 

Sections 70 to 72 Inelusive. provide for redemption 
from tax sale. 

Sections oD to wi Inclusive, prescribe the form ot the 
cleed nicl provide for its execution snd vr cored, the linn 
tations of actions to set aside amd when tax sales are 
not voidable., 

Section ¢8 is the one we ave construing (quoted liter- 
ally ante |). P 

Section 7) permits the Court to enter judement for 
truxes due, in actions to set aside tax sales. ke. 

Sections SO to SY Inclusive. provide for certain Ter- 
ritorial TANS, licenses of preelall ra, ee. 

Section SS requires the Counts Trensurer§ to 
pay over to the ‘Territorial Treasurer on or before 
the first Monday it Noverber. enicl ut all other 
times on demand, all Territorial funds collected hy 
him, wad prescribes his fees for such collection and 


rece) } rt. 


a ae 


lt 
Section S4 provides as follows : 


“Tf the County Treasurer shall willfully and negli- 
ventiv fail to settle with the Territorial ‘Treasurer at 
the tine cnn 1) the ithe? above prescribed hy law, 
he shail forfeit to the use of the Territory the sum of 
live hundred dollars, Which Sub Day bye recovered of 
him, or his sureties, on suit brought by the Territorial 
Treasurer ino any Court in this Territory having juris- 
diction ; or in case of failure of the Territorial Treas- 
urer to bring such suit, then any citizen of the Terri- 
tory may bring the same. 


Section S85 provides for the procuring by the 
Territorial Auditor of a list) from the proper land 
officers of all lands becoming taxable for the first time, 
and the forwarding of such list to the Clerk of the 
county In which such lands le, on or before the 50th 
of July In eneh vear, 

Section S6 prescribes the form of the warrant-book 
and record of the county warrants of the county. 

And the remaining sections of the chapter, 87 to 105 
inclusive, are miscellancous provisions. Of these see- 


tions. SOU vends as follows : 


‘In the case of dereliction of duty on the part 
of this officer or person required Iy law to perform 
any duty under the provisions of this) act, in 
any county in this Territory, such person shall 
thereby forfeit all pay and allowanee that would 
otherwise be due him. and the County Commissioners 
Inany such county, on receiving satisfactory evidence 
of such dereliction or failure to perform, as required by 
law, any cuts enjolmed ly this act, shall refuse to pu 
such person or persons any sum whatever for such 


SErVICes. 


Sections 95 nnd 6 read as follows : 


Srevion 9). °° Tfhany County Treasurer shall fail to 
make return, fail to make settlement, or fail to pay 
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over all money with which he iiay stand charged, at 
the time and in the manner preseribed by law, it shall 
be the duty of the County Clerk. on receiving tnstruc- 
tions for that purpose from the Territorial Anditor, or 
from the Counts C'omimissioners of lis COUNEV, To Cause 
suit to tbe Institute secrcidiist stich Trerstirel nil 
his sureties, or any of them, in the District Court of his 
count. | 

‘> ) ae — Why bmeVep stil ah) iti Any bere ny coon - 
menceedk wmenitest can lelindgdent County Treasurer as 
tforesnicdk the Board of County Commissioners of sach 
qcovrddIE VV. DepeavV. cet Threw «tis etiobh. remove sue teensure r 
from offtee. cine cupopeevinet | seotne suntabel perenne t » fill 
the Viteahes Thereby createct, as brecweenna dns bern prro- 
vVicledk. 


Sections Of amd 5. OL ZEo Pol. Cocke. presertbing the 


dluties of the County Treasurer, rend as follows : 


SECTION OE ° an sshicedl = dn the collector of taXes: 
shall Keep lis offiee at the connty seat. amd shall at- 
ten his olhce Tieden chavs ity oeertethy Were 4 ble shall bie 
charged with the amount of all tax lists in his bands 
for colleetion sibel crectited Witit the sehrpcotinits collected 
thereon. ancl the delinquent list. oped shall kee pra fear 
ane aceurate current account ol the HOHE ys bry beien re- 
celved, showtime the amount thereof, the time when. 
from Whom, and on what aecount recerved. in eash. 
Warrants, county or road orders, and ih dn warrants or 
orders, them kind, number, or other cdestunation, 
thounts for whieh thre were clrawn, Interest oe 
thereon, and the amounts of the xr celpts thereon en- 
clorsed, if unyv ¢ tise of sll cLishoupse nin hits by bein pease ler, 
showing the time when, to whom. on what account, ane 
the amount paid: ane he shall so srrance his books 
that the amounts received and paid on secount 
of eneh Separate ane clistinet franc or Appropriation, 
shall be exhibited in separate and cdistinet columns or 
necounts, shane scr gis fa show whethye ! the “ile Was re- 
cerved or poetic ih crush, or Wirrahits, or of hers, senied if 
either of the latter. their destenation and other prar- 
ticnlars as above required: and the County Treasnrer 
shall at all times exhibit such accounts, when desired, 
to thre Territorial, COUT on schon! oflicers, entith cl to 
recerve the Site, cunie| shall ut ties thine pe Over thie 


Is 
Dalanee an das hands te them. mpon reeemviny propel 


SreTIon hy Phe books. seeounts aod vouchers of 
thi County Presasuns r. ayed oll OTE ys, Warrants of 
vedo . Dernperedgaddaey aby thre Theasuny, shall aft atl times bie 
wbyeet toe the inspeetion and) exsimmnation of the 
Board oof County Comimisstoners, and at the regen lar 
meetin. of the Basra beans senna l Hails of each 
vert. atudat saeh other times as they mins direet, he 
hall setthe with them bis seeounts as Treasurer, and 
lor that purpose shallexhabit te them all has hooks, ac 
coumtsand moneys, and all vouchers relating to the 
sednner, fae bie arielited| tial nllowedl, which vouchers shall 
le vetaamecd ly them for evidenee of his settlement ; 
sted. tf deotnnned connie ‘. the second shall lve st) certified 
iP ovveot. dye sdradl deve Tiabele on dais beamed.” 


Phraes ne othe only provisions of statute reg- 
vlatime oor covernme the eomdnet of the County 
Treaster ity thie collection ane disbursement of 
thy pritolie be Veetitles bem these provisions of 
the Steftute at wall le observed that the Treasurer acts. 
notions asthe “Preasurer of the county, but the finan- 


ciilacent of the Perritery and loeal municipalities as 


\\ i rye thre ecobleatpan atid recor of tates levied by 
thie md that these several enpacities he is not 
Hhoasnrer. but colleetoras well. These various pro- 

\ neat statute which we have eiven yy analvsis nnd 
\ i \\ be tound to differ im no Very essen- 


evenue laws in most of the 


Wes Sites they have been larvelv 
** . , » | 
- ry e-) 1} Thie collectl 1} 
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Seoonp. It commits to the Assessor the listing ane 
determination of whit properts 1s tuxable and what Is 


exept. 


Tuirp. It commits to the County Commissioners, a= 
ii bye vara opt equalization, the ie VIs10OL cyt thre Aww SsOY S 
work, the levy of the county taxes, and the issuing of 


} 


the warrant, “ require the Treasurer to collect the 


taxes therein levied according to law. 


POURTH. It chara « the Treasurer ** with the ePirertanat 
of all tax lists In his hands fou collection. and re- 
‘| “res him “ to collect the taxes therein levied accord. 
ing tolaw:” and it further provides fo his protection 
that * such list shall be full “nid sufi ‘lent authority for 
the coll etion hy the Treasure) of all taxes there ih cole 
tained. 

For a full disenssion of general principles and of the 
rule that crf prpet wpe Inelepencdentis of statute 
there can be no recoverv back of mone pall fen 
illegal taxes, iF ph ahe pete! enpeere j si , See 


2 Dillon Municipal Corporations, $3 O30.047 
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Dupree Court of the United states. 


OCTOBER TERM, 1891. 


No. S89, 


STUTSMAN COUNTY, 
Appellant, 
Brief for Ap- 
Vs. pellant. 


CHARLES S. WALLACE ef «7. 


Statement of the Case. 


This is an appeal from the final judgment of the 
Supreme Court of the Territory of Dakota (Record, pp. 
40-41, 45), affirming the judgment of a District Court 
of that Territory in this case (Record, p. 40). The 
plaintifis below, who are the appellees in this Court, 
brought this action in the District Court of the Terri- 
tory of Dakota, September 28, 1886 (Record, p. 1), to 
recover from Stutsman County certain money which 
plaintiffs alleged they had paid said county for certain 
lands which the treasurer of said county had assumed 
to sell to plaintiffs, which sale plaintiffs alleged was 
invalid. The plaintiffs also songht in this action to 
recover the amount of taxes paid by them on said lands 


after such purported sale to them. 


CompLainr. The complaint Record, }). 2 et Seq.), set 
forth the faets of the case substantially us they are 
stated 1 the stipulation of facts Record, })- 27) referred 


to more tully below. 


Dewcenrer. The defendants demurred to the com- 
plaint (Reeord, p. 25), but this demurrer was after- 


wards withdrawn by consent (Record, p. 26). 


Answer. The defendants then made answer denying 
each and every allegation of the complaint (Record, 


») 
- anf 


The action was tried by the District Court for Stuts- 
man County on a stipulation of facts made by the par- 


ties thereto (Record, pp. 27 33). 


Stipulation of Facts. 


The factsof the case, as they appear from the stipula- 
tion in the record (py, 27) are substantially as follows : 

[t appears that the realestate in question was a part 
of the original grant by the United States to the 
Northern Pacitic Railroad Company ; that no patents 
were issued for said lands; that the railroad company 
earned said lands after the passage of the Act of Con- 


gress of date July Loth, I870, in regard to payment of 


PN, tate mma 
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costs tor surveving > that said lands we: 


the expense of the Unitel States Go 


ifter the Pitssitge of said Act of Conyres 
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trust for said Charles S. Wallace. The stipulation also 
states that prior to the commencement of this action 
the plaintiff presented to the Board of County Commis 
sioners his claim for the repayment of such purchase 
moneys and subsequent taxes, and interest, and that 


his Clatm Was not allowed. 


Morton vor JcpamMenr.—The defendant made a mo 
tion for judgment | Reeord, p. 33), (1) because the com- 
plaint does not state facts sufficient to constitute a 
eause of action : (2) beeanse the evidence fails to es 
tablish the necessary facts to enable plaintiffs to re- 


COVED. 


Pixprvas of rie Covrr.—-On the facts as stipulated 
the Court found as conelusions of law (Record, p. 34) 
that th D tintitts were entitled to recover “ the amount 
pail for said binds at said sales and the amount paid 
is Subsequent taxes thereon, with thirty per cent. in- 
terest thereon,” and directed judgment for plaintiffs for 


that amount, which judgment was duly rendered (Ree 


Excerrions to Fixpines. The defendant duly excepted 


to the thy iitigs and or rf rs of the Court, and these ©eX- 


—) 


uly allowed ) Reeord, p. 56), 
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Morton vor New Treat Afterwards defendant 


le 
moved for «a new trial. whieh motion was denied 


Reeord. }). 


APPEAL TO SUPREME Count oF Trrrcrors Phie le 
fendant County lily ‘Lp pre ale an thie Srpreme Conrt of 


thie Territory tr pri) Tlie eles] a rive f 4% it le: ’ “¥ a 


* . . . ; ‘ 
4 > , . —s . S § as : ' 
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of the ( our’, mich from he order denying koorh Tor 


new trial (Record, p. 1). The leoment roll of 
the District Court was certified bv the Judge f that 


, ‘) ° 
(Court (Record, p. 38). and ai PV OF satel ent ro 


I ; ,** ban See i ii 
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. (‘onrt. and tts petifior Vas oranted bier b.) 
bring this ense before this Court, for t Tria: Was het 
mV & yur Act of Congress, Api é, 1874, ¢ ). Sec, 


Assignment of Errors. 
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te nud liabl for thie: Pet\es three itl che scribe tal threat 


there were no taxes due thereon when sold 


SECOND. The Court erred itl cdlectdtme that the letuds 
were sold by the mistake and wronefal act of the 


Treasurer of Stutsman County. 


Totrp. The Court erred in cleetding that) platutitts 
were entitled to recover from eferelant the canneoue 
paid for said lands at said sales, and the aniount poor 
for subsequent taxes thereon, together with thirty pres 
cent. interest thereon, and on the whole cinount from 
and after the date of such puavinents to this chite (April 
13th, 1SS7). 


Fourro. The Court) erred in overruling thie clefennel 
wnt’s motion for jucdement eratnisd polstitls ied die 


tion being based upon the grounds specitied there 


hier. The Court erred in ov proline clefenesants 
motion for mew trink sted potion bern beset Te 


the crowns speettion there (see Pranseript praagres bG 


Sisto. Phe Court erred in offirmiine phy sald thews us the 
judgment ol thie District Choir ‘;t Cheju beeolepw. sated aay 


giving plarutills peclonment lor “uy Sums Whiiteve: 


I. 


The plaintiffs (appellees) have no right 
at common law to recover the moneys in 
question. 


It is clear that the plaintiffs have no remedy except 
by statute, and then only if their case falls within the 
terms of the statute. The law 1s well settled that a 
purchaser at a tax sale cannot, in the absence of statute, 
recover back the purchase money. This rule is settled 
by an overwhelming weight of authority and reason. 

See 
Cooly on Taxation, 2d Edition, pp. 476 and 
DOD. 
2 Desty on Taxation, p. 850. 
Lynde vs. Welrose, 10 Allen, 49. 
Breeroort VR. Brooklyn, SY N. Res 13: . 
Werples vs. United States, 110 U.S., 630. 


ale ww ( 


Many more authorities might be cited, but the above 
ave sufficient. In Cofin vs. Brooklyn, 16 N. Y., 159, 
a case directly in point, the New York Court of Ap- 
peals say (p. 156) that 


“Tit LAW Is serrLep that the purchaser of a defec- 
tive title at a tax sale cannot recover the money paid 
from the city and county for whieh taxes the land was 
sold (Lyade is, Wel rose. 10 Allen, 4%): Breevoort en, 
Brooklyn, SS N. | 135).° 


That this is the settled rale of law in North Dakota, as 
decided by the Supreme Court of that State, from which 
jurisdiction this present case comes, see the eases of Budge 
vs. City of Grand Forks, AT NW. Rep., 390, and Tyler 


vs. Cass County, ISN. W. Rep., 252: and we submit 


— 
= 
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that this Court should, in accordance with its well- 
settled practice of applying tlie law of the State from 
Which the case comes, apply the same rule in the pres- 
ent case as Would be applied in’ the Supreme Court of 
the State. 


THE AUTHORITIES everywhere are the same, 

hlint MN, County COU MISSIONEIS, 27 bed. Rep., S50, 
was an action by w holder of tax certificates to recover 
the purchase money on failure of tax title, the land not 
having been lable to taxation at the time of the sale. 
The defendants demurred. 

Brewer, J., giving the opinion, says : 

“The demurrer must be sustained. The defendant 


isunder no obligation to return taxes upon failure of tax 
titles, except as some statute requires og 


Judge COOLEY says : 


©The tax purchaser buys, therefore, under the oper- 
tion of the rule cared?! emptor, and under common law 
rules would get nothing unless he cot the lind itself ; 
but undoubtedly he has an equity in the event of hus 
tithe failing, to be reimbursed for his expenditure, and 
this the /egislafere in a number of the States has 
deemed it proper to make provision for.” 

Cooley on Taxation, 2d Ed., p. 476. 


See also the note to page 476, where the author says : 
“A tax purchaser comes strictly within the rule of 
caveat enplor” 

Again, the same learned author says : 


“The rule carcat emptor applies to the purchaser. 
He takes all the risks of his purchase, and if he tinds 


10 


in any case that he has secured neither the title he bid 

for nor any equitable claim against the owner, the 

State may, if it see fit, make reparation itself.” 
Cooley on ‘Taxation, 2d Ed., p. 553. 


In his work on taxation Mr. Desty says: 


“The rule of eacect emptor applies to purchasers at 
atax sale. * * * Except as limited and qualified 
by express statutory provisions, the rule applies to all 
purchasers at tax sales; and if the public has nothing 
to sell the purchaser gets nothing. * * A county 
does not guarantee tax titles except as the statute may 
provide, and cannot refund money upon the failure of 
such titles.” 

2 Desty on Taxation, p. 850. 


In the well-known case of Lynde vs. ( Townof) Melrose, 
10 Allen (Mass.), 49, one of the plaintiffs had purchased a 
tax tithe at a sale by a collector of taxes in the defend- 
ant town, and sold it to the other. The owner of the 
land having recovered it by writ of entry, the two 
plaintiffs joined in a suit against the town to recover 
the amount of purchase money paid by them to the 
collector, and the costs and expenses of the writ of 


entry action. 


Hoan, J., giving the opinion of the Court, says : 


“No precedent for maintaining such a suit is found ; 
and the plamtitt’s counsel rests his arguments solely upon 
the ground that the defendants have received the 
wnount of the tax without consideration. If this be 
true, it is not easy to see how the plaintiffs get a joint 
right of action; nor how the defendants could be re- 
sponsible for more than the sun of $1.39, the amouut 
of tax which would go to the town treasury. But 
there is a plain distinction between the right of a per- 
son to recover from the town the amount of 


6,— 


aD = 


11 


a tax unlawfully assessed upon him, and the 
claim of a purchaser under a collector's deed, 
whose title proves defective. ‘The town is not 
un party to the deed. The — purchaser is 
a mere volunteer in the payment of the tax. He 
has the same means of knowing — whether 
it is legally assessed that the town has. He buys a 
title without warranty, except such covenants as he 
takes from the collector ; and he must rely only npon 
them. Bevond those covenants his deed is in the 
nature of a mere quitelaim for which he has paid what 
he thought the chance was worth. His speculation 
may prove very profitable, or wholly unproductive ; but 
no one has taken his property without lis consent, or 
with any contract, express or implied, to reimburse him 
if his bargain proves a losing one. Where there is no 
fraud or imposition, the sale of land without warranty 
creates no obligation to return the purchase money in 
any event.” 


Furruen, there is no hardship in this rule of law. 
On the contrary, there would be hardship if the rule 
had been settled the other way. The purchase of a tax 
title has always been regarded as a speculetivre pur- 
chase. The purchaser buys at a venture. If he sue- 
ceeds In getting a good title to the property, le gets it 
fora mere song. Tf he fails, he loses comparatively 
little. He pays his money for as was said by the 
learned Judge in Lyle es. Melrose, supra, “POR WHAT 
THE CHANCE Is WorTH,” and itis no hardship upon him 


if the chance turns out to be worth nothing. 


In Logansport vs, Ilumphrey, 84 Ind., 467, the Court 
sav (p. 469); 


“We are of opmion that the action cannot, consist- 
ently with settled legal principles, be upheld. 

The general rule is beyond dispute that the pur- 
chaser at a tax sale assumes all risk, and except as he 
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may be vested by force of statutory provision with the 
lien which the State or municipality held against the 
property of the delinquent tax debtor, he is without 
remedy if he fails to obtain a good title under his pur- 
chase. The doctrine of ecareat emptor applies to such 
sales in its fullest foree. Cooley Tinration, 572 3° Lynde 
“es, Lihabhitauts of Melrose, 10 Allen, AD: Packard vs. 
New Limerich, 34—| Maine, 266; /lamilton vs. Valiant, 


30 Md., 139.” ; 


Conirs. of Lyon County NN, Cfodldardd, ») Kans., OSs, 
Is a Case In point. 
Chief-Justice Horron, giving opinion, says (p. 398) : 


“Counsel for defendant in error seems to contend 
that, independent of the statute, the money paid on the 
tax certificates may be recovered back. The decisions 
in New York, Wisconsin, and perhaps some other states 
support this doctrine. * We think the — better 
rule the other way. A> purchaser ata tax sale isa 
mere volunteer in the payment of the tax. Buying as 
he does property from a person who is not the owner, 
such party comes strictly and rigidly within the rule of 
“eavedt enptor” He has the same means of knowing 
whether the proceedings relating to the assessment of 
the taxes, the tax sale, and the issuance of the 
certificate are valid or not, as the county has, and 
he is bound to inquire whether the — officers 
have any authority to make the sale. As all 
the proceedings are matters of record, it Is 
not only prudent for such a purchaser to examine into 
the matter for his own safety, but if he fails to inform 
himself of the authority of the officers he does so at his 
own risk, excepting that he may have his money re- 
funded where the statute expressly makes such pro- 
vision, if he pursues the remedy pointed out. The offi- 
cers of a county can only act in accordance with posi- 
tive law ; and neither the Board of Commissioners not 
the County Treasurer can refund any moneys upon the 


* Nore.— That is not the law in New York, see Coffin os. Brook- 
lyn, WGN, Y., 150, supro. That it is not the law in Wisconsin in- 
depentently of the statute which exists in that State, see //yde vs. 
Supervisors, 43 Wis., 120. supra, 
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failure of tax titles except as some statute requires 
it = (citing cases). 


In Hyde vs, Supervisors, 43° Wise., 129, there was au 
express contract by the Supervisors that, if for certain 
reasous mentioned, the title proved defective they 
would refund the money paid by the purchaser of a 
certificate ata tax sale. The Court held that this was 
in excess of their authority and void. A fortiord there 
could be no recovery without an authorized valid econ- 
tract or a statute. Wisconsin had a statute authorizing 
recovery in certain cases. But the above case did not 
fall within the terms of the statute, and it was held 
there could be no recovery. 

See also per Brewer, J.. in Saldivan vs. Davis, 29 
Kansas, 28, 32. 

Waples vs. Cnited States, 110 UL S., 630. 
Puchard vs. New Limerick, 34 Me., 266. 
Barher Nx, vans, 27 Minn., 32. C4, 

hive es, Aly.-Gie Bee =u) Mich... 12. 
flamilton vs. Valiant, 30 Mad., 139. 


At common law, therefore, and independently of 
statute, the plaintiffs have no right of recovery in’ the 
present case. We proceed to show that there ts no 
statutory remedy, and that the statute of Dakota does 
not apply to the present case. 


II. 


The statute under which the appellees 
claim does not authorize a recovery in the 
present case. 
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The statute under which the appellees claim is as 
follows : 

“When by mistake or wrongful act of the treasurer, 
land has been sold on which no tax was due at the 
time, the county is to save the purchaser harmless by 
paying him the amount of principal and interest, to 
which he would have been entitled had the land been 
rightfully sold. and the Apeasurer and his sureties shall 
he liable for the amount to the county on his bond, or the 
purchases meaty reCOUV: the NL directly from the treas- 
“rer. 

Dakota Political Code, See. 78, Ch. 28 
(Levisee, 2d Ed., p. 483). 


The first part of the statute makes the county liable 
‘when by mistake or wrongful act of the /reasurer, 
land has been sold ;° the last part of the statute im- 
posing a personal liahility to the: purchaser directly 
upon the treasurer. The statute further provides that 
In case the recovery is first had against the county, the 
county shall have a remedy over against the treasurer 
and his sureties. In any event, therefore, the lability 
is to fall wholly and exelusively upon the treasurer. 
But such personal liability of the treasurer could be 
appropriate only in case the treasurer was himself at 
fault in selling the land. For this reason the statute 
creates the liability only for “the mistake or wrongful 
act of the freasurer.” The liability of the county 
exists only for the iaistake or wrongful act of the /reas- 
vrer, and not for that of any other officer; for the 
treasurer is made linble whenever the county is made 
liable, and clearly the treasurer is not liable except for 
his own mistake or wrongful act. Could anything be 
clearer than this ? 

In the present case the mistake or wrongful act, if 


any, was not that of the treasurer, but of the assessor. 


~/!> . 
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Dakota Political Code, 1877, Chap. 28, contains the 
provisions in regard to the assessment, levy and collec 
tion of taxes. In that chapter it is in substance pro 
vided. that the (ISSO NSS0i7° shall, “Un AD cre Vi fract of land 
within the limits of his distriel, fi cule and determine 
whethe if shall hye placed Mpouw ‘iy omitted from the 
assessinent roll. The lands in question were assessed 
and a list of the taxes handed to the treasurer for collee- 
tion, which list was by statute expressly made “ fa// and 
sufficient authority for the treasurer. The treasmer 
had no alternative but to collect the taxes on the list 
committed to him. and to sell the lands on which = the 
taxes were not paid. The statute is as follows : 

“An entry as required to be made upon the tax list 
and its duplicate, showing what it is and for what 
county and year it is; and the County Commissioners 
shall attach to the lists their warrants under their han 
ana official ses in veneral terms, a PU g the LPeUsSUVer 
he voll al th hegre x therein levied ncecording to law : sna 
ho informality In the foregomne requirements shall 
render any proceedings for the collection of taxes 
legal. The County Clerk shall take the receipt of the 
County Treasurer on delivering to him the duplieate 
tax list with the warrant of the County Comunisstoners 
attachedt, anil such list shall hig pull treed N/ fphaerte yl if tbhhor- 
ity for lhe collection hy hihi Lpedtnnys ;’ of tli Cet ves bhi ie tH 
eontained. 

Complied Laws of Dakota, s 1596: Politieal 
Code. See. 40. Ch. 2s. 


There is no pretense that the treasurer failed im the 
performance of any of liscuties > but the whole Tulare, 
if any, was the mistake or wroneful act of the assessor 
or of other officers who furnished the list referred to in 
the above statute. The fact that the survey costs had 
not been paid (the circumstance which tnade the lands 


non-taxable) was an extrinsic fact —outside of any record 
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—and the treasurer was not bound to know it. He had 
full authority from the statute and the tax list. 
See on the point that it was not the mistake of the 


treasurer, 


Buck vs. Colbath, 3 Wall, 334. 


[f the theory of appellees were correct, then this ae- 
tion might have been brought directly against the 
treasurer of the county, and plaintiff might have re- 
covered from him the large sum for which judgment 
was rendered against the county, tacluding the highly 
penal rate of 30°) interest, and all this while the treas- 
urer had only performed his duty under the express re- 
quirement and authority of law, and was in no way re- 
sponsible for the mistake or wrongful act, if any, in 
assessing the lauds for taxation. 

Further than this, if the appellees should succeed in 
this appeal the county can, by the like reason of the 
statute, recover the amount of the judgment herein 
against the treasurer. 

See, further, on this point, the able discussion by the 
Supreme Court of the State of North Dakota in its 
opinion in’ Tyler es. Cass County, 48 N. W. Rep., 232, 
235. That case is an adjudication by the highest court 
of the State of North Dakota, construing the statute in 
question in oa case where the facts are precisely the 
same (so far as the question of law is concerned) as 
they are in the present case. This construction of a 
statute by the courts of the State is conclusive and 
binding upon this court, as has repeatedly been 
decided. See the late cases of Gormley vs. Clark, 134 
N.8., 3358; Cook Co. vrs. Calumnet d& €. CL.1388 U.S.. 
bol. 
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In any event there can be no recovery 
as to the subsequent taxes which were 
paid by the plaintiff Wallace. 


The complaint alleges (Reeord, p. 4, Subdivision 
VII.) that the plaintiff Wallace, in order to) protect his 
tax lien, pric to the defendant’s treasurer the taxes for 
the year ISST on the property which he purchased aut 
the tax sale referred to as “ subsequent taxes.” Both 
the conclusion of law and the judgment of the Court 
included these subsequent taxes (Reeordd, pp. ob, er). 
That the plaintiff had, in any event, no right to recover 
the moneys paid for these subsequent taxes seems 
perfectly clear. The statute of Dakota does not purport 
to give a remedy in such a case. In this respect it 
differs from the statutes im some of the other States, 
for example, Wisconsin, where the statute expressly 
provides for a recovery of subsequent taxes In addition 
to the purchase money. But there is no such statutory 
provision 11 Dakota, Neither Is there urn principle of 
common tee upon Which an action can be maintained 
to recover such subsequent taxes. The conditions 
Which are necessary in order that a tax which has been 
pail Ay be recovered are stated in Cooley on Taxa- 
tion (2d Edition), page S05. He says : 

* 1. The tax must have been illegal and void ; 2. It 
must have been paid under compulsion or the legal 
equivalent ; 3. Tt must have been paid over by the eol- 


lecting officer and have been received to the use of the 
Municipality.” 
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—and the treasurer was not bound to know it. He had 
full authority from the statute and the tax list. 
See on the point that it was not the mistake of the 


treasurer, 
Buch vs. Colbath, 38 Wall, 334. 


If the theory of appellees were correct, then this ae- 
tion might have been brought directly against the 
treasurer of the county, and plaintiff might have re- 
covered from him the large sum for which judgment 
was rendered against the county, lacluding the highly 
penal rate of 80°, interest, and all this while the treas- 
urer had only performed his duty under the express re- 
quirement and authority of law, and was in no way re- 
sponsible for the mistake or wrongful act, 1f any, in 
assessing the lands for taxation. 

Further than this, if the appellees should suceeed in 
this appeal the county can, by the like reason of the 
statute, recover the amount of the judgment herein 
aginst the treasurer. 

See, further, on this point, the able discussion by the 
Supreme Court of the State of North Dakota in its 
opinion in Zyler es. Cass County, 483 N. W. Rep., 232, 
235. Phat case is an adjudication by the highest court 
of the State of North Dakota, coustruing the statute in 
question In oa case where the facts are precisely the 
same (so far as the question of law is concerned) as 
they are in the present case. This construction of a 
statute by the courts of the State is conclusive and 
binding upon this court, as has repeatedly been 
dlecided. See tie late cases of Gormley vs. Clark, 134 
N.8., 3858; Cook Co. es. Calumet © C. C’., 158 ULS., 
651. 
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In any event there can be no recovery 
as to the subsequent taxes which were 
paid by the plaintiff Wallace. 


The complant alleges (Reeord, p. 4, Subdivision 
VII.) that the plaintiff Wallace, in order to protect his 
tax lien, paid to the defendant's treasurer the taxes for 
the year ISST on the property which he purchased at 
the tax sale referred to as “subsequent taxes.” Both 
the conclusion of law and the judgment of the Court 
included these subsequent taxes (Reeord, }>))- Se dP 
That the plaintiff had, in any event, no right to recover 
the moneys paid for these subsequent taxes seems 
perfectly clear. The statute of Dakota does not purport 
to give a remedy in such a case. In this respect. it 
differs from the statutes m some of the other States, 
for example, Wisconsin, where the statute expressly 
provides for a recovery of subsequent taxes in addition 
to the purchase money. But there is no such statutory 
provision in Dakota, Neither is there any principle of 
common baw pon Which an action can be maintained 
to recover such subsequent taxes. The conditions 
which are necessary in order that a tax which has been 
pail may be recovered are stated in| Cooley on Taxa- 
tion (2d Edition), page S05. He says : 


“1. The tax must have been illegal and void ; 2. It 
must have been paid under compulsion or the legal 


equivalent ; 3. It must have been paid over by the col- 
lecting officer and have been received to the use of the 


Munich melity.” 


So. also. Desty afte tox the law i follows : 


‘ro Sip port an aetion for Preerdyery hisvel ad reeerved 
ivntist i nerenere dpa COPpOration fo recover Taxes iegally 
collected. two facts must oceur: LL. A 
ameb 2. A prens ment unde compulsion 


assesse dl ancl 
Writ of anthority : 
(>)}" duress 3 
2 Desty on Taxation. } iss, 
These conditions do not exist in the present case. 
The tax was not predic rneler compulston, nor was there 
any legal equivalent, such as distress or forcible levy 


and execution or threat of the same. 


That a tax voluntarily pat cabot bye recovered back 
has been expressly decided by this Court in the case 
of Union Paciffe Leailroad Co. vs. Commissioners of 
Dodge Connuty, WW UL S., 541. In that case the taxes 
were pend on lands which were not taxable for the vers 
snme reason that the lands im question in the present 
Coase were pot taxable. namely, thiat the Costs of slil- 
ne had net heen pail ly the Railroad Company to 
the United States, and it was there held that the taxes 
which the COOTEEP ETD hievcl paid voluntarily could not he 
recovered back. 

lh any event, therefore, the plaintiffs are not entitled 
to recover the subsequent taxes for which, among 
other things, the Judgment below was rendered, and for 


this reason also the judgment should be reversed. 


IV. 


In any event.the appellees have no rem- 
edy asto any but COUNTY taxes: and. as 
in the pres2nt record the county taxes are 
not separated from the other taxes. and 
there is no method of doing so. the appellees 
have no remedy as to any taxes. 
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county treasurer paid over to the territorial treasurer 
nnd to the collectors of the various districts, towns, 
cities or localities all the money except that which 
he received for county taxes. Section 85 of the Dakota 
Political Code requires the treasurers of the counties to 
pay over funds in’ their hands on the first Monday of 
March and the first Monday of September of every 
year, and at such other times as the territorial treasurer 
shall require. Section 84 prescribes a penalty for 
failure so to do. Section 60° of Chapter 28 of the 
Dakota Political Code provides that the district, town, 
city or locality tax which the collector is not able to 
collect from personal property may be added to the 
territorial and county tax, and the sale which 1s made 
by the treasurer may be made for the amount of all these 
taxes, and that in such case the treasurer shall credit 
the proper district, town, city or locality for the taxes 
so collected, which shall be subject to the order of 
the proper collecting officer. It is presumed, there- 
fore, that, in accordance with these provisions of the 
statutes of Dakota, the treasurer has paid over all 
the funds received as purchase money at the tax 
sitles, except the county funds, and no longer has 
them in his possession. ‘Therefore the action for 
money had and received will not lie in respect of 
those moneys. 

The action for money had and received proceeds 
upon the theory that the county has in its posses- 
xiww money belonging to plaintiff which it wrong- 
fully withholds. But, as to all but county money 
the treasurer is the agent of other political bodies, 
and not the agent of the county. The Dakota 


statutes nowhere make the countv the reeeiver or 
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depositary of the purchase money at tax sales; the 
treasurer Is everywhere named as such depositary. 
The treasurer, in performing the statutory duties 
lniposed Upon him of collecting the TONES belong 
to the Territory, miunierpael corporations, schools, 
&ve., he is the agent of the Territory, Ve. and the 
county ought ho bihore toy be bron by or Fre- 
sponsible for his) actions im such eases than as 
though some other officer not of the county was 
named in the statute te perform such duties. 
The duties so imposed upon the County Treasurer are 
not for the benefit of the county, but for the benefit of 
the ‘Territory or local departments of the ‘Territory, 
performed by the County Treasurer ee ofrere and to that 
extent he is the agent not of the county but of the 
Territory or other political body. 

In Bredin vs. Road Com, ST Pa. St., 443, the County 
Commissioners refused to refund to the  purehaser 
more than the amount of the cowssy tax received 
from the sale, and thereupon the purchaser brought 
suit against the towns to which the proportion hisacl 
been pada Over I the County Treasurer. The town 
insisted that there was no privity between it and the 
purchaser, and that the action should be against the 
county, but the Court beld the action well brought and 
SALVS | 

“* By the terms of the Act of L856, the rule cAVEAS 
EMPTOR does not cepyply to purchasers at trenusurers 
sales, where the lnicds sold are not in the county, or 
When sola pron a double fssessment, it is obvious 
that the act intends the purchaser shall not lose his 
Prpcogne’v. The County, however, Crilphieat retin prpecotie’y 
paricl into its treasury for the townships. The township 


taxes collected by the sale of lands, seated or auseated, 
are collected for the towuships, and the county officers 


o 
le 


are but agents for that purpose. These officers col- 
lect the township taxes for the townships just as they 
collect the county taxes for the county, and when the 
former are paid into the treasury they are paid in for 
the townships and not for the county. It follows that 
there can be no liability resting upon the county for 
moneys paid upon improper township assessments.” 


That the county is not liable at common law, as) for 
money had and received, for any money, except that 
Which came into its possession and is held by it to the 
use of the appellees, is tow plain for mretuinent, The 
nuthorities are uniform that, in such a case, there can 
be ne recovery for un but the county taxes, and af 
these are incapable of separation from the other taxes, 
orf they are not separated in the trial and record of 
the case, then there can be no recovery at all. In Ofve 


County ves. Gray, WO Nebraska, 965, the Court say : 


“We wre of the opinion that this allegation shows 
nothing more thau that the money in question was paid 
into the hands of the county treasurer jast as money 
paidat tax sales usually is, to be credited by him to 
the various funds for which taxes were levied for that 
Vea, fis Is required Iny Section 14 of the Revenue Act, 
ene to Lye properly recounted for int his settlement 
with the county commissioners. And, ino the absence 
of any averment on the subject, the only legitimate 
inference is) that the sum so paid to the 
treasurer Was the agurevate amount of all the various 
items required to be levied annually for State, county, 
school snc road prtanyy SES, of which pro! ably less thisan 
i molety would, In) stay event, belone to or ue to the 
county, or be subject to the control of its Board of 
Commissioners. For instance, the County Treasurer is 
required to pay the portion levied for all State pur- 
poses over to the State Treasurer, and that levied by 
the direction of the several school districts over to the 
treasurers thereof respectively, 


ee 


— 
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* From this it must be seen that, even conceding the 
application of this money ncecording to the statutory 
rule, the county has taken bat a) portion thereof, the 
amount of which is unknown to us, and unescertainable 
from anvthing contained in the record. “This bem se, 
it would certainly be exceedingly unjust to require the 
county to make cool the Whole sttin preeia tothe treas- 
urer, and in the absence of a statute so directing, there 
Is no rule by whieh it can be done.” 


The same rile of law was stated in Lywde es. Mel- 
rose, 10 Allen, Moa case referred to at) bl noth riticlest 
Point a NMP, The Sithie rule Wills nlse sepeprlieed ih 
City of Leochester vs, Lown of Leush, SONY. 302. In 
that case, the Court say, pave O10: 


* The case states ‘that the phuntiff paid the amount 
of the tax to the Collector, who held) a warrant for its 
enforcement, and it was by him paid over to the tre:as- 
urer of the County of Monroe, who paid filty-five 
dlollars thereof te thie nuthorittes ol the ‘Tow ti of bush 
In payment of the expenses of said town, and a portion 
of the balance to the proper officers of the State. and 
retained and used the residue for county purposes ae- 
cording to law it) the Sine ofmanner as other tates col- 
lected aniel nssessect it siti town. f pouthe dsxiimephiot 
thal the town met be biatch for MOHEY heed caned prea ive. 
the recore vy could pol eres ed the bree Ste dst of Nihly- Nee 
dollars, Init although the names of office of the persons 
to whom that was paid are not given, we know that it 
could legally have been paid only to. the SUPervisor, 
commissioner of highways or ove rseers of the pron, 
The do hot represent the the tow. Their funetions 
ure prescribed ly statute, whit the OTE they receive 
is to be expended in the performance of official duty.” 


That the County ts liable only to extent of tax actu- 
ally received. See, 


Noyes ie, Thar hall. 1] C‘ush.. bebe, 
hook Kx. Ludustry, 7 Me.. 375. 


Whereatown collector collects State. county and town 


taxes levied on property not taxable, the recovers 


are but agents for that purpose. These officers col- 
lect the township taxes for the townships just as they 
collect the county taxes for the county, and when the 
former are pric into the treasury they ure paid in for 
the townships and not for the county. It follows that 
there can be no liability resting upon the county for 
moneys paid upon improper township assessments,” 


That the county is not liable at common law, as for 
money hisvcl ana received, for tnV money, except that 
Which came into its possession and is held by it to the 
use of the appellees, is too plain for argument. The 
authorities are uniform that, in sucha case, there ean 
be no recovery for any but the county taxes, and if 
these are Incapable of separation from the other taxes, 
or if they are not separated in the trial and record of 
the case, then there can be no recovery itt all. In Ofve 


County vs. Gray, WO Nebraska, 565, the Court say : 


“We wre of the opinion that this allegation shows 
nothing more than that the money in question was paid 
into the hands of the county treasurer just as money 
patil at tax sales usually Is, to be credited ly byaae to 
the various funds for which taxes were levied for that 
year, as is required by Section 44 of the Revenue Act, 
wud to be properiy accounted for in’ his) settlement 
with the COUNTY COLLDISSLONELS. And, in the absence 
of any averment on the subject, the only legitimate 
inference is that the sum so paid to — the 
treasurer Was the agerevate amount of all the various 
items required to be levied annelly for State, county, 
school and road purposes, of which probably less than 
a moiety would, in any event, belong to or go to the 
county, or be subject to the control of its Board of 
Commissioners. — For instance, the County Treasurer is 
reqnired to pay the portion levied for all State pur- 
poses over to the State Treasurer, and that levied by 
the direetion of the several school districts over to the 
treasurers thereof respectively. 
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against the town will be limited to what is paid over to 
its use and will not include State or county taxes. 
Railroad Co, vs. Burlington, 28 Vt., 193. 
Slack UK, Noririch, oe) Vt.. SiS. 
Spear es, Brarutree, 24 Vt., 414. 
Mathiesen ms, Mazomanie, 20) Wis., 11. 


That taxes cannot be recovered from a county after 
they have been disbursed. See, 
Dickey vs. Polk Co., 12 N. W. Rep. (Lowa) 


292. 
Drrrenport M. ct N. LT. R. Co. vs. Lowry, 51 
lowa, 486. 


In any event the county ought not to be held habie 
in a greater amount than the amount of the county 
taxes together with the amount of territorial or local 
tuxes 7% medining in the hands of the county freasuver 
and wot paid over at the lime lhe sual wus hroughl. 

Further, to show that at least in respect of all but 
county taxes there is no liability of the connty to the 
purchaser at the tax sale, the certificate of sale and the 
tax deed are not for or on behalf of the county, and in 
no way are they the contract of, nor in any way do they 
purport to bind the county, but the Territory is made 
the contracting party. The granting part of the deed 
commences as follows: Now, therefore, this indenture 
made this day of ,18  , between the 
Territory of Dakota, by A. B., the treasurer of said 
county, of the first part, &ec., . and 
of the second part, kc.” 

Sec. TA, Chap. YS, Pol. Code, 1887. 


The county is not only not mentioned in the sale 
and conveyance of real property for delinquent taxes, 


but the deed of the purchaser expressly recites the 
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capacity in which the county treasurer acts in making 
the sale, and names the Territory as grantor of the 


estate purchased by the party of the second part. 


For these reasons, therefore, the appellees have in 
any event no right of recovery except in respect of 
county taxes; and as those are not separated from the 


other taxes, they have no right of recovery whatever. 


V. 


For these reasons the judgment should 
be reversed, and directions given either 
to dismiss the complaint or to grant a 
new trial. 


Joun EF. Dinon, 
Harry Hupparp, 
Kor the Appellant. 
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Statement of the Case. 


The plaintiffs below, who are the appellees im this 
Court, brought this action in the District Court of the 
Territory of Dakota, September 28, 1886 (Record, p. 1), 
to recover from Stutsman County certain money which 
plaintiffs alleged they had paid said county for certain 
lands which the treasurer of said county had assumed 
to sell to plaintiffs, which sale plaintiffs alleged was 
invalid. The plaintiffs also sought in this action to 
recover the amouut of taxes paid by them on said lands 
after such purported sale to them. 

The action was tried by the District Court for Stuts- 
man County on a stipulation of facts made by the par- 
ties thereto (Record, pp. 27-33). On the facts as 


stipulated the District Court found as a conclusion of 


law that the pp! iintiffs were entitled to recover Reeord, 


}?. 64), and CAVE judgment according|s Record, })- 2) ). 
The defendant below had moved for judgment in its 
Taw On) Record, }?. Oo), Defendant also moved for a new 
trial, which Wits refused ‘Record, )- svar The defendant 
duly excepted to the orders and decisions of the Dis- 
trict Conrt and these exceptions were allowed by that 
Court (Record, pr. hr), The judgment roll of the Dis- 
trict Conrt was certified by the Judge of that Court 
Record, |). OS). anda COPS of said judgment roll, also 
of the Judges certifieate and of the notice of appeat! 
(Record, p. 1), were certified by the Clerk of said 
District Court, and with snueh Clerk's certificate were 
transmitte | aml tiled with the Supreme Court of 
Dakota (Reeord, p. oD). 

The Supreme Court of Dakota heard the appeal, and 
rendered judgment affirming the judgment of the Dis- 
tiict Court (Reeord, pp. 40 41). The defendant peti- 
tioned the Supreme Court of Dakota for a rehearing 
(Reeord, pp. #2, 45), which was refused (Reeord, }p. 
Modo). Therenpon the defendant petitioned the Su- 
preme Court of Dakota for the allowance of this appeal 
to this Court, and its petition was granted (Record, p. 
b>). Phe spopoetdaant perfected its appeal to this Court 
in proper form ; appeal bond was viven (Record, })- 
1S); citation was issued by the Chief-Justice of the 
Supreme Court of Dakota to the appellees (Record, p. 
4), and the record of this case in the Supreme Court 
of Dakota was certified by the Clerk of that Court (Ree- 
ord, p. 90); and asstenment of errors by appellant was 
duly made (Reeord, p. 51). On suggestion of a di- 
minution of the record of the Supreme Court of Dakota 


(by the omission of the entry of the remittitur to the 


1S 


District Court and of the opinion giving the reasons 


for the refusal of a rehearing as above mentioned), a 


writ of certiorari was issued by this Court to bring up 
the omitted parts of the reeord (Reeord, p. 53), to 
which writ a return has been duly made (Record, ppe 


53, 54). 


ARGUMENT. 
I. 


The appeal is properly before this Court, 
and there is no ground for a motion to dis- 
miss it. 


Appeal, and not writ of error, is the proper means to 
bring this case before this Court, for the trial was not 
bv a jury. 

Act of Congress, April 7, IST74. eh. SO, see. 
20 (18 St. at Large, 27). 


The only renson which appellees rere in Support of 
this motion to dismiss the appeal Is their suguvestion 
that the transeript of the record now on file in this 
Court is not properly certified. It requires but a short 
statement to show that there is no basis for this sugges- 
tion or this motion. 

This in an appeal from a final judgment of the 
Supreme Court of Dakota (Record, pp. 40, 45), and 
the record now on file im this Court is the record 
of the Supreme Cowt of Dakota, daly certified by 
the Clerk of that Court (Reeord, p. 50). 


os ll. alla Se 


This is the regular practice, and is an exact com- 
pliance with the rules of this Court (Rule VITT., $s 1, 
2): * The clerk of the court by which such judgment or 
decree was rendered, is the language used in that rule. 

But the appellees object that the Supreme Court of 
Dakota did not have the reeord in its POSSESSION at the 
time when it was certified by the Clerk of that Court ; 
that the record had heen transmitted to the District 
Court, and was in the possession of the latter Court at 
that time; and henee, that the reeord to be filed in 
this Court should have been certified by the Clerk of 
the District Court. 

The argument of appellees proceeds pon it Muisconh- 
ception: (1) of the nature of the record of a ease in 
veneral as the case LOES from a lower to a higher 
tribunal, and as the deeision of the higher tribunal is 
sent back to the lower tribunal for enforcement ; (2) 
upon a misconception of the facts in this particular 
case as affeeting the decision of this motion ; and (3) 
the general practice of this Court in requiring the 
certification of reeords and the reasons therefor. 

The argument of appellees assumes that there is 
but one reeord of a case, no matter through how 
many stages of appeal the case may have passed. 
The taet is each (‘ourt keeps its own record. There is 
one record in the Court of original jurisdiction, and 
another in the appellate Court. It is true, the latter 
record may be made up, partly by the former, but it is 
none the less another, and to a certain extent different, 
record, For it necessarily has, besides the record of 
the Court below, the proceedings necessary to perfect 


the appeal or other method of bringing the case before 


the Appellate Court, and in addition thereto, its own 


decision or judgment in the cause. On this point, that 
the records are not the same, DP need only cull a short 
quotation from the opimiion of Chief-Justice Watte. in 
Atherton vs. Fowler, 91 US... 145. 140. as follows 
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the Supreme Court; and, a copy of it, with the rest of 
the record in the latter Court, has been duly certified 
to this Court as the reeord of the latter Court in this 
case. 

It is urged by the appellees that in the remittitur 
from the Supreme Court of Dakota to the District 
Court, the former Court must have sent back the ree- 
ord in this case; and that, for that reason, it had no 
record of its own in this ease, which it could certify to 
this Court. This argument is based on a section of 
the Dakota Code (Compiled Laws, § 52538; Act of 
Dakota, March 11, 1887, Ch. 20, § 25), and upon a mis- 
interpretation of the purpose and requirement of that see- 
tion. Formerly, the Dakota Code required cert: fed copies 
of the record below, to be sent to the appellate Court 
(1 Dakota Codes, (Levisee) p. 119, § 408), and there 
Was no provision for returning such copies to the lower 
Court. Such return was unnecessary, because the 
original record of the lower Court was always on file 
in that Court. When, however, a provision was made, 
which allowed the original record of the lower Court to 
be transmitted to the Supreme Court, then it became 
necessary or expedient to make some prevision for re- 
turning the orsgial record of the lower Court to that 
Court. But there is no reason or propriety in applying 
this requirement to copies of papers which are sent from 
the lower Court. The statute does not make such re- 
quirement. The section which provides for the trans- 
mission of the record from the lower Court to the 
Supreme Court provides that either “ or/gin/ papers” 
or certified copies shall be transmitted (Compiled Laws 
of Dakota, $5217). The section which provides for 


the remittitur, provides that ‘the Clerk of the 
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Supreme Court shall remit to such Court *he papers 
transmitted to the Supreme Court” (Compiled Laws of 
Dakota, § 5258). There is no provision for returning 
copies of papers, if copies have been sent instead of 
originals ; and there is no necessity or propriety for the 
return of such copies; for the lower Court, im case 
copies have been sent, retains the originals, and has no 
need of the copies. 

but suppose the statute clic require i return of certi- 
fied copies, which had been sent instead of originals 
there is nothing to prevent the Supreme Court from 
making cl retaining i COpy of the record of the lower 
court as a part of its own record. The Supreme Court 
has the right to regulate its practice and proceedings 
by general rules not inconsistent with the organic act 
and statutes of the territory (Compiled Laws, 4821). 
Certain it is that the Clerk of the Supreme Court of 
Dakota, when he certified the record in the present 
case, had something in his office to certify; and, as the 
contents of this record now on file in’ this Court show, 
that something was a complete record of the case in 
the Supreme Court of Dakota—the Court which pro- 
nounced the judgment from which this appeal is taken, 
aud whose clerk is, by the rules of this Court, the 
proper person to certify such reeord, A COpy of the 
record of the Supreme Court of the Territory, certified 
by the Clerk of another court, would be a strange and 
anomalous proceeding — vard aris, 

Appellee’s argument shows a misconception of the 
purposes for which the Clerk's certificate is required by 
this Court, which is to assure this Court that it las be- 
fore it the record on which the court whose judgment is 


appealed from pronounced that judgment. The Clerk 
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the Supreme Court; and, a copy of it, with the rest of 
the record in the latter Court, has been duly certified 
to this Court as the record of the latter Court in this 
case. 

It is urged by the appellees that in the remittitur 
from the Supreme Court of Dakota to the District 
Court, the former Court must have sent back the ree- 
ord in this case; and that, for that reason, it had no 
record of its own in this ease, which it could certify to 
this Court. This argument is based on a section of 
the Dakota Code (Compiled Laws, § 5258; Act of 
Dakota, March 11, 1887, Ch. 20, § 25), and upon a mis- 
interpretation of the purpose and requirement of that see- 
tion. Formerly, the Dakota Code required certified copies 
of the record below, to be sent to: the appellate Court 
(1 Dakota Codes, (Levisee) p. 119, § 408), and there 
Was no provision for returning such copies to the lower 
Cowt. Such return was unnecessary, because the 
original record of the lower Court was always on file 
in that Court. When, however, a provision was made, 
which allowed the original record of the lower Court to 
be transmitted to the Supreme Court, then it became 
necessary or expedient to make some prevision for re- 
turning the orginal record of the lower Court to that 
Court. But there is no reason or propriety in applying 
this requirement to copies of papers which are sent from 
the lower Court. The statute does not make such re- 
quirement. The section which provides for the trans- 
mission of the record from the lower Court to the 
Supreme Court provides that either “ origind/ papers” 
or certified copies shall be transmitted (Compiled Laws 
of Dakota, $5217). The section which provides for 


the remittitur, provides that “the Clerk of the 
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Supreme Court shall remit to such Court he papers 
transmitted to the Supreme Court” (Compiled Laws of 
Dakota, § 5238). There is no provision for returning 
copies of papers, if copies have been sent imstead of 
originals ; and there is no necessity or propriety for the 
return of such copies; for the lower Court, m= case 
copies have been sent, retains the originals, and has no 
need of the copies. 

But suppose the statute did require a return of eerti- 
fied copies, which had been sent instead of originals 
there is nothing to prevent the Supreme Court from 
making and retaining a copy of the record of the lower 
court as a part of its own record. The Supreme Court 
has the right to revulate its practice aun proceedings 
by general rules not inconsistent with the organie act 
and statutes of the territory (Compiled Laws, § 4821). 
Certain it is that the Clerk of the Supreme Court of 
Dakota, when he certified the record in the present 
case, had something im his office to certify; and, as the 
contents of this record now on file in’ this Court show, 
thriat something Wits il complete record of the case in 
the Supreme Court of Dakota—the Court which pro- 
nounced the judgment from which this appeal is taken, 
and whose clerk is, by the rules of this Court, the 
proper person to certify such record, A copy of the 
record of the Supreme Court of the ‘Territory, certified 
by the Clerk of another court, would be a strange and 
anomalous proceeding —a rare avis. 

Appellee’s argument shows a misconception of the 
purposes for which the Clerk’s certificate is required by 
this Court, which is to assure this Court that it has be- 
fore it the record on which the court whose judgment is 


appealed from pronounced that judgment. The Clerk 
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of such Court is always a proper party to certify such 
record. Tf the reeord on inspection is insufficient or 
defective beeause part of it is not in such court, either 
for the reason that it has never been there, as in cases 
where the opimion of the appellate Court on a particu- 
lar point only was ealled for by the Court below during 
the progress of the case in the lower court, or for the 
reason that a part of the reeord has been deposited in 
another court so that that part does not remain in the 
appellate Court then and in sueb eases the proper pro- 
eeeding Is for this Court to send its process to the cus- 
todian of the record wherever it may be found. Even 
in suelo a ease, a motion to dismiss is not the proper 
remedy, 

Chief-lustice Warre, in wlfherlon vs. Lorler. Supra, 
sald ¢p. Lido): 


“As itis the judgment of the highest court that we 
ave to re-examine, we should, if we can, deal directly 
with that Court, and through it, if hecessary, upon the 
inferior tribunals. It is, perhaps, safe to say that a 
writ will never be dismissed for want of jurisdiction, be- 
cause it is directed to the highest Court im which a de- 
eision Was and could be had. We may not be able in 
all cases to reach the record by such a writ, and may 
he compelled to send out another to a different Court 
before our objected ean be accomplished : but that is 
ho eround for cisimissal. We have the right to send 
there to see if we can obtain what we want.” 


So, also, in nnother case: 


“ The clerk certifies the transcript sent up to he ‘a 
true, full and perfeet copy from the record of all the 
proceedings in the suit. Certainly this is sufficient for 
wll the purposes of jurisdiction. Lf, im point of fact, the 
certificate is not true, the remedy is by eertiorir:, to 
supply deficiencies, and not by motion to dismiss.” 

Per Warr, Cu. J., in 3, A. & 7! PB PR. Co. 
vs. Dinsmore, LOS U.S.. 30, 31. 


~ 
Su. 


iat oe 


When, as in the present case, there is a complete 
record certified by the Clerk of the Court which rendered 
the judgment appealed from, then there is no reason or 
propriety im calling for any further record, and not the 
slightest ground for dismissiug the appeal. 

This question has been passed upon in cl /herlow es, 
fowler, supra, anda conclusion reached which is de- 
cisive against the contention of the appellees in’ this 
case. Chief-Justice Warre summarized this conclusion 


as follows (p. 148) : 


“The rule may, therefore, be stated to be, that if the 
highest Court has, after judgment, sent its record and 
judgment in accordance with the law of the State to an 
inferior Court for safe keeping, and no longer has them 
in his possession, we may send our writ either to the 
highest Court or to the inferior Court. Tf the highest 
Court can and will, in obedience to the requirement of 
the writ, procure at return of the record and judgment 
from the inferior Court, and send them to us, ne writ 
need go to the inferior Court : but if it fails to do this 
we may ourselves send direct to the Court having the 
record tn its custody and under its control. So, too, 
if we know that the record is in the possession of the 
inferior Court, and not in the highest Court, we bnhity 
send there without first calling upon the highest Court ; 
but if the law requires the highest Court to retain tts 
OW} records, enc they are tot in practice sent down to 
the inferior Court, our writ can only voto the highest 
Court. That Court being the only custodian of its 
own records ts alone authorized to certify them to us. 

" In this Crtse Caelye pel rent lo thie Supreme (uy f ned 
ihe belie yee lo its Coded daar ind thet Clay hits Newiy WS sts 
record, The re iS HOW no weed ofaturthe rire if ren if thie 
practi e he California periusitted thi brevpemmeession of vere 
ords trom the Supre seee (lonwrt fea Thee tt fe rior comptes, 
But such, as we understand. is not the practice. The 
Supreme Court is there the sole custodian of its own 
records. This transcrip? Is retained in othe Supreme 
Court, and is the foundation of the proceedings there. 
The transeript is without doubt a copy of the proceed- 
ings in the Court below ; but that does not make the 
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reeord below the reeord above. The Court above aets 
only upon the transeript, and from that its reeord ts 
made.” 


The appellees make no complaint or suggestion that 
the record now on tile is incomplete, or that it is not 
the reeord on which the Supreme Court of Dakota pro- 
nounced judgment. It is unnecessary, therefore, to 
consider whether the reeord now on tile is the actual 
record of the ease. But, even if the appellees’ con- 
tention were correct, that a part of this record is not 
the legal reeord of the case, namely, that part whieh 
consists of the Reeord of the District Court, because 
the Supreme Court of Dakota did not have it in its pos- 
session at the time when it was certified. if that were 
correct, still we have here at least a part of the record 
of the case, that part which originated in the Supreme 
Court of Dakota, and of which it sent, if anything, only 
copies to the District Court, and that part at least is 
properly certified to this Court. So that. at the best 
for appellees, there is only an omission from the record 
of the case in this Court of that part of the record which 
came from the District Court. But such omission 
would be no cause for dismissing the appeal; the proper 
remedy would be to send process for the remainder of 
the record wherever it might be found. 

Atherton ex. Fowler, supra, at p. 146. 
VioAL aT. RP Co. es. Dinsmore, supra. 


}] 


II. 
There is no ground tor a motion to affirm. 


This CASE 1S Clearly Within the cup oye late juriscuictiol 
of this Court. 
Rev. Stat. U. S., 1878 Oe 
Act of Congress, March 5, 1885 (Stat. of Jd. 


Sess., 48th Cong... Ch. 555 


There is ne color of nght for the motion to dismiss 
' Sup Fe Point ] 

This being true. this Court will not entertain a motion 
to affirm. 


New (Prieank& KX. Construction ¢ } 2% & » 


fxdli/ PK, Parypart, LO] & ~ rtd 


Ss, be cntni diistria rs flail, On | ~ 4-2 


rrr. 


Whether a motion to dismiss be proper 
or not this case is not of a character to be 
disposed of on a motion to affirm. 


Jt is pot proposed here to ¢ MEyriy Ut Lhe mney its 
rit ; ‘ , ’ ' - ‘ ‘+o? ' . , ear? yz + 
« T ié¢ f*' ise i i> be he Verdi vile ri j \ La) 'iSLetr : 

, > , es Ts | 

aL ext BUC CAMAUsStIVve UProume hi tt Dred e Wie 

>? ’ ’ ’ ; ,? ? fags 7 - (+e ; ’ ’ ? ’ 

! L ’ chp?) POLICE i i! ’ | reece? 
‘* >, * +, . . , . ‘ — ae . 

Ht musi tL] >] ect? Uilihi Lilies iS Ti EseasOori’ ie crvcoulta } »? 
? ’? *)? *?> Sayeed is? »>\? ’ . . +4 . . 

DLLs Gp pMeas. ai Lis Tact MUST Bp peu mort utter ap ex. 


tended argument and cousicaerution such us might te 


“\S 


given at a regular hearing of the ecase—but upon a 
short examination of the case, such only as can prop- 
erly be given on a motion of this kind. Such motion 
having been made, I deem it proper to state that in my 
judgment there are important questions presented by 
this appeal, questions that deserve serious considera- 
tion by this Court upon a hearing of this cause ata 
proper time, in a proper manner, and upon a careful 
presentation by counsel of the arguments and authori- 
ties. This is not the time por manner for such pres- 
entation. | propose, therefore, only to state in a bnef 
way some of the questions which are involved in the 
case, from which it will readilv appear that this is not 
a case for affirming the judgment upon a motion and 
without further consideration than can be given at this 
time. 

Sometimes this Court has affirmed cases on motion 
when it clearly and readily appeared that they were on 
all fours with Cast’S already decided, sO) that there Was 
no need for an extended consideration. It cannot be 
pretended that this case fails within that class of cases. 
No case like this has ever been decided by this Court, 
nor, it is believed, by any other Court except this very 
case in those Courts from which this appeal is prose- 
euted. Certamly the appellees fail to state any decis- 
ions of this Court or of the Courts of Dakota in other 
cases on the questions now involved. 

‘The case is res nora. 

Therefore, the cases of NLOpPe Ue. Letingue 7.105 U. 
S.. 5: Mekee vs. Lams, 10 Wall., 22. and Sweeny vs. 
Lomme. y ye Wall., 208, cited by counse! for appellees 
Briet, pp. 16, 14), have 1o application. 


In the absence of settled judicial decisions in this 
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Court or the Dakota Courts on the questions involved, 
itis submitted that decisions of Courts of different and 
independent jurisdictions, even if such decisions ex- 
isted, furnish no reason for asking this Court to refuse 
to hear this case upon its merits. 

But there are no such decisions of other Courts upon 
the questions involved in this case. Counsel for ih} 
pellees refers to a Nebraska statute and decisions there- 
under (Brief, }?. 15), but that statute, as will readily iL} 
pear, differs in a vers Important respect from the 
statute which must be considered in the present case. 
The Nebraska statute reads “ mistake on wrongful act 
of the treasurer, ov ofher person “: the Dakota statute 
reads *“* mistake or wrongful act of the freasuwrer ” only. 


The lmportance of this difference ts bri fly stated’ below 


With this preface, ] propose to state briefly some of 


the questious inv iived in this cas¢ 


It is clear that th appellees have ho rr medv except 
bv statute, and only if them case is within the terms of 
the statute. It is unpnecesarv to multiply authorities p 
‘ ° + iy . 1] 4 + ry 4 4 ie ' 

Support of this well knowhb rwe OF law. 
See Cooley on Taxation. 42d Ed. 1} 176. 558 
2 Destv on Taxation, p. S50 


Liamde is MVelrvase 10 Alle I) +*) 
. 


i 
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pres nt case. 


al Ry Ee MI. AE gt I lpg NM 


. 
+ 
* 


i4 


The statute under which the appellees claim is as 


follows : 


“ When by mistake or wrongful act of the treasurer, 
land has been sold on which no tax was due at the 
time, the county is to save the purchaser harmless by 
paying him the amount of principal and interest, to 
which he would have been entitled had the land been 
righttully se ld, and the treasurer and his sureties shall 
he liable for the amount to the county on his bond, or the 
purchaser may recover the same directly from the treus- 
urer. 

Dakota Political Code, See. 78, Ch. 28 
(Levisee, 2d Ed., p. 483). 


The italicized portion of the statute is omitted (with 
apparent care) from the quotation of it by the counsel 
for the appellees (Brief, p. 14). 

The first part of the statute makes the county liable 
“when by mistake or wrongful act of the freasurer, 
land has been sold”; the last part of the statute im- 
poses a personil lability to the purchaser directly upon 
the treasurer. The statute further provides that in 
ease the recovery is first had against the county, the 
county shall have a remedy over against the treasurer 
and his sureties. In any event, therefore, the liability 
is to fall wholly and exclusively upon the treasurer. 
But such personal lability of the treasurer could be 
appropriate only im case the treasurer was himself at 
fault in selling the land. For this reason the statute 
creates the liability only for “ the mistake or wrongful 
act of the treasurer.” The liability of the county 
exists only for the mistake or wrongful act of the /reas- 
wrer, aud not for that of any other officer; for the 
treasurer is made liable whenever the county is made 


liable, and clearly the treasurer is not liable except for 
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his own mistake or wrongful act. Could anything be 
clearer than this? 

In the present case the mistake or wrongful act, if 
any, was not that of the treasurer, but of the assessor. 
The lands were assessed and a list of the taxes handed 
to the treasurer for collection, which list was by statute 
expressly made “ fu// and sufficient: authority” for the 
treasurer. The treasurer had no alternative but to col- 
lect the taxes on the list committed to him, and to sell 
the lands on which the taxes were not paid. The 
statute is as follows : 

“An entry is required to be made upon the tax list 
and its duplicate, showing what it is and for what 
county and vear it is; and the County Commissioners 
shall attach to the lists their warrants under their hand 
and official seal in veneral terms, requiring the treasurer 
lo collect the taxes therein levied according to law ; and 
no informality in the foregoing requirements shall 
render any proceedings for the collection of taxes 
legal. The County Clerk shall take the receipt of the 
County Treasurer on delivering to him the duplicate 
tax list with the warrant of the County Commissioners 
attached, and such list shall be full and sufficient author- 
ity for the collection hy the treasurer of all taxes therein 


contamed.” 


Compiled Laws of Dakota, § 1596; Political 
Code, See. 40, Ch. 28. 


There is uo pretense that the treasurer failed in the 
performance of any of his duties; but the whole failure, 
if any, was the mistake or wrongful act of the assessor 
or of other officers who furnished the list referred to in 
the above statute. 


If the appellees’ theory were correct, then this action 


might have been brought directly against the Treasurer 


of the county, and appellees might have recovered from 


him the large sum for which judgment was rendered 


: 
| 
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avainst the county, including the highly penal rate of 
30°, interest, and all this while the treasurer had only 
performed his duty under the express requirement and 
authority of law, and was in no way responsible for the 
mistake or wrongful act, if any, in assessing the lands 
for taxation. 

Further than this, if the appellees should sueceed in 
this appeal the county can by the like reason of the 
statute, recover the amount of the judgment hereim 


avainst the treasurer. 


Certain moneys for which judgment was rendered 
cannot in any event be recovered from the county in 
this or any other action. 

The taxes in question were not merely county taxes, 
but territorial taxes, general school taxes and district 
school taxes (Stipulation of Facts, Reeord, p. 29). 
Only part of the taxes, therefore, went into the treasury 
of the county for its use ; and only for such part can 
any statute authorize a recovery. 

It cannot be objected in this connection that the 
county really got the benefit of all the taxes which were 
paid, including those for other than county purposes, 
on the ground that the county would, if those taxes had 
not been paid, have had to raise the money from the 
taxable property of the county. Such an argument 
would lose sight of the fact that if these lands had not 
been taxed the taxable property of the county would 
have been so much less and its pro rata of other than 


county taxes would have been so much less. 


The Court below allowed thirty per cent. annual 
interest on the amounts claimed from the dates of the 
tax sales, October, 1882, and October, 1883, to the 
date of the judgment, April 13, 1887. Even if a 
recovery of the principal amounts claimed were 
justifiable, this interest allowance has no justification. 
Interest at the rate of thirty per cent. should have 
been allowed, at most, only for the time prescribed for 
redemption from tax sales, namely, for two years from 
the dates of such sales. After that time interest, if 
any, should have been at the rate of only seven 


per cent. 


Finally, this appeal was taken in good faith, in the 
confident expectation of reversing the decision of 
the Court below. There is no attempt on the part 
of the appellants to delay proceedings in the case, 
nor any desire on their part to do so. They merely de- 
sire a full hearing by this Court of the case on its 
merits, and to such hearing they claim, as of right, to 
be entitled. 

Appellants, therefore, pray that this motion may be 
denied. 

JOHN FF. DILLON, 
Atty. for Appellant. 
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CHARLES S. WALLACE, AND JAMES M. MARTIN as 
Assignee of Daniel H. Wallace, 
Plaintiffs and Respondents, 
Vs. 
STUTSMAN COUNTY, 
Defendant and Appellant. 


BRIEF FOR RESPONDENTS. 


STATEMENT OF CASE. 


This is an appeal from a judgment of the supreme 
court of Dakota Territory, affirming in ever particular 
and by a unanimous bench, the final judgment of 
the district court ofthat territory for Stutsman county 
rendered on the 13th day of April, 1887, in favor of 
the respondents and against the appellant, for the 


sum of $35,800 together with costs and disburse- 


ments, said amount being the consideration paid to 
said county for certain lands described in the com- 
plaint, sold by its treasurer to the respondent 
Wallace, at public tax sale in 1882 and 1883, the 
same being at the time public domain of the United 
States and not within the jurisdiction of the taxing 
power of said territory of Dakota, or lands which it, 
or its officers could lawfully tax or sell. Said county 
having refused either to convey the same in accord- 
ance with the conditions contained in its certificates 
of sale, or to refund the money thus paid, on demand 
made by respondents. 

The facts were agreed to and the stipulation con- 
taining a statement thereof is contained in the record 
of this case ' Briefly stated they are as follows: 

The lands in question were a portion of the public 
domain granted by the congress of the United States 
to the Northern Pacific Railroad Company, by an act 
approved July 2nd, 1864, entitled *‘An Act granting 
lands to aid in the construction of a railroad and 
telegraph line, from Lake Superior to Puget Sound 
on the Pacific coast, by the northern route.” 

3th United States Statutes at Large, pages 367 
to 309. 

Which Act as well as all subsequent Acts and 
joint resolutions of congress amendatory thereof, or 
affecting the same are made a part of the stipulated 
statement of facts. See Record, p. 27. 

That prior to the year 1880, the government of the 
United States had expended large sums of money in 
surveying the lands included within the grant lying 


within the territory of Dakota, including the lands 
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described in the complaint, no part of which money 
had at the time of the assessment of taxes or sale of 
the lands for non-payment thereof as stated in the 
complaint, been paid by the Northern Pacific Rail- 
road Company or any other party in interest, by 
reason whereof the government refused to convey 
said lands to said company and did not convey them, 
and that up to the date of such sales no patent what- 
ever issued therefor 

That inthe years 1880, 1881 and 1882 said lands 
were assessed for taxes*for general purposes, by the 
officers of the appellant county and on the first day of 
October, 1882 and 1883, the treasurer of said county, 
sold and struck the same off to the respondent Charles 
S. Wallace, who purchased and paid for the same, 
the several amounts shown by the certificates described 
in the complaint, amounting in the aggregate, to- 
eether with accrued interest, to $35,800. 

That the district court of said county, prior to the 
commencement of this action in suits brought by the 
said Northern Pacific Railroad Company and against 
the defendant county's treasurer and the respondent 
Wallace adjudged all the tax proceedings mentioned 
in the complaint and stipulation of facts herein as 
affecting said lands to be null and void and _ perpet- 
ually enjoined the execution of deeds for any of said 
lands. 

That prior to the commencement of this action the 
respondent Wallace, for a valuable consideration, 
assigned an interest in said certificates and in the 
mouey paid for said lands and subsequent taxes there- 


on, to the plaintiff James M. Martin as assignee for 


ee ~~ 


ee te an 
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Daniel H. Wallace; that none of said lands have 
been redeemed from said sale or subsequent taxes and 
that prior to the commencement of this action, the re- 
spondent tendered the defendant's board of county 
commissioners said certificates for cancellation and 
demanded the money paid as a consideration therefor 
and for subsequent taxes thereon, all of which the 
defendant refused to pay, and no part of which has 


ever been paid. 


The statute law pertinent to thé subject is as follows: 


First. The grant of congress to the Northern Pac- 
iic Railroad Company, approved July 2nd, 1864. 


13th U. S. Statutes at Large, pages 367 to 369. 


Second. The act of congress reserving to the 
United States government the legal title to all lands 
so granted, as security tor the payment of the costs of 
surveying them, approved July 15th, 1870, entitled 
‘+ An Act making appropriations for sundry civil ex- 
penses of the government for the year ending June 
30th, 1871, and for other purposes.” The portion of 
which act relating to this matter 1s as follows: 

‘* And provided further, that before any land 
granted to said company by the United States 
shall be conveyed to any party entitled thereto 
under any acts incorporating or relating to. said 
company, there shall tirst be paid into the treas- 

ury of the United States, the cost of surveving, 


selecting and conveying the same by said com- 
pany or party in interest.”’ 


roth U. S. Statutes at Large, page 305, 306 


Third. The following portions of chapter 28, of 


the political code of the territory of Dakota, in force 


at the time of the levy and assessment of the taxes 
and sale of the lands referred to in the complaint and 
at the date of the commencement of this action and 
subsequent thereto. 

Sub-division 1, section 2, exempting cert&in prop- 
erty from taxation, to-wit: 


‘‘The property of the United States and of this 
territory, including school lands.” 


Section 56 making taxes upon real a personal prop- 
erty a lien upon real estate. 


‘' Taxes upon real property are hereby made a 
perpetual lien thereupon against all persons and 
bodies corporate, except the United States and 
the territory, and taxes due from any person 
upon personal property shall be a lien upon real 
property owned by such person, or to which he 
may acquire a title.” 


Section 62 authorizing the sale of lands for delin- 
quent taxes and defining and restricting the authority 
of the treasurer of the several counties in the territory to 
make such sales. 


‘That on the tirst Monday of October in each 
vear between the hours of nine o'clock A. M. 
and four o'clock p. M. the treasurer is directed 
to offer at public sale at the court house, or place 
of holding courts in his county, or at the treas- 
urers office, where by law, the taxes are made 
payable, all lands, town lots, or other real prop- 
erty, WHICH SHALL BE LIABLE tor taxes 
of any description for the preceding year or 
vears,and which shall remain due and unpaid, and 
he may adjourn the sale from day to day until all 
land, lots or other real property have been 
offered AND NO TAXABLE PROPERTY shall 
be exempt from levy or sale for taxes.” 


The words +‘ WHICH SHALL BE LIABLE FOR 
TAXES OF ANY DESCRIPTION ” were interpolat- 


“ 
- 
S 
| for the tract of land mentioned in said certificate, 
and which was the least quantity of the tract 
above described that would sell for the amount 
due thereon tor taxes, costs and charges as 
above specined, and it appearing that said lands " 
were legally hable for taxation, and had been | 
duly assessed and properly charged on the tax 
book or duplicate tor the vear 18 and that 
said lands hi id been ke gally advertised tor sale 
for taxes, and were scold on the dav of 
1s | 
Now, therctore, this indenture, made this—— das 
of IX between the territory of Dakota. by 


(. 7), the treasurer of said county, of the first 
part, and the said A. b. of the second part; wit- 
nesseth, that the said party of the first part, for 


and in consideration of the premises and the sum 
of one dollar in hand paid, hath granted, bat 


gained and sold, and bv these presents doth 
grant, bargain and sell and convey unto the said 
party of the second part heirs and assigns for- ~ 
ever, in as full and ample manner as the = said 
treasurer of said county is empowered by law to 
sell the same. 
In testimony whereof, the said C. D., treasurer 
of said county of has hereunto set tus) hand 
and seal on the day and vear aforesaid. 
Attest: [SEAL | 
Section 78, which the district and supreme court ot 
the territory of Dakota unanimously construed as 
entitling the respondents to a recovery in this action 
upon the facts: 


“When, by mistake or wrongtul act of th 
treasurer, land has been sold on which no tay 
was due at the time, the county is te save th ~ 
purchaser harmless by paving hit the amount of : 
principal and interest to which he would hav 
been entitled had the land been righttully seld. 
and the treasurer and his sureties shall be liabh 
forthe amount to the county on his bond, or thi 
purchaser mav recover the same directly from iby 
treasurer. ‘ 


Section $4 of chapter 132 of the laws of North Da- 
\ kota, providing for the Hedipayment of money to pur- 
| chasers at tax sales in all cases where any such sale 

. has been or h ‘reimafter shall he declared void: 

‘ ‘When a sale of land as”) provided in this act 

is declared void by judgment of court. the 
judgment declaring it voll shall state for what 
reason such sale is declared void In all cases 
where any such sale has been or hereimafter shall 
be so declared VOI, or anv certificate or deed 
issued under such sale shall be set aside or can- 
eclied for any reason, or mm case of mistake, or 
wrongful act of the treasurer or auditor, land has 
been sold upon which no tax was due at the 
time, the money paid by the purchaser at the 
salovorby the assignee of the state upon taking the 
assignment and all subsequent taxes, penalties 
| and costs paid by such purchaser or assignee, shall 


with interest at the rate of ten percent. per an- 


~- num from the date of such payment, be returned 
| to the purchaser or assignee or party holding his 
\ right, out of the county treasury, and so much of 
ty said money as has been paid into the state treas- 
| urv shall be charged to the state by the county 
auditor and deducted from the next money due 

the state on account of taxes The counts 
treasurer or auditor shall be liable on their bond 

for any loss cecasioned by such wrongful act. 

Whenever ATV sale cyt land or certincate, or deed 

made or given under this act is declared void by 

judgment of court, unless the judgment declared 

the tax to be legal, said tax and subsequent taxes, 

returned to the purchaser or assignee as provided 

in this section, shall remain a lien upon the land 

sold, and the county auditor shall advertise the 

— same at the next succeeding annual sale, for the full 


chmount (rf LANeS, penalites ana Costs due c)}} said 
prece or parce] of land. 


Upon the law and the tacts as hereinbefore stated 
with the exception Of section Sa of chapter KY. of the 


laws of North Dakota of 1800 The district court of 


1 


Stutsman county rendered the following decision, 

which the supreme court of the Territory of Dakota 

unanimously aud in all things affirmed, to-wit: 

“That the lands described in. the” plaintiffs 
complaint and each and every part and parcel 
thereof, were at the date of the sales thereof 
mentioned and described in said stipulated state- 
ment by the treasurer of said Stutsman county, 
for delinquent taxes, lands upon which no tax 
was due, and that no tax of any description was 
due upon any portion of said lands at the time of 
the sales nentioned therein or cither of them, or 
at any of the times mentioned in said complaint”. 
Second. ** That said land and each and every 

parcel thereof, were sold as set forth in said state- 
ment of facts by the mistake and wrongful act of 
the defendant's treasurer, the then county treasurer 
of Stutsman county, and that the plaintiffs are 
entitled to recover from the defendant, the am- 
ount paid for said lands at said sales and the 
amount paid as subsequent taxes thereon, as here- 
inafter stated, together with thirty per cent in- 
terest thereon and on the whole amount so paid, 
from and after the dates of such payment as here- 
inafter specified, to this date.” —-Printed record, 
pp. 34. 


1} 
ARGUMENT. 
POINTS AND AUTHORITIES, 


FIRST ASSIGNMENT OF ERROR, PAGE 51 PRINTED 


RECORD 


First. he lands sold by the defendants treasurer 
to th. respondent Wallace had not become part of the 
flavable property, within the territery ef Daketa at er 


prior to the date of such sale 


The rule established by this court applicable to this 
class of lands, we understand to be this: 

Under the provisions of the act of 1864, granting 
land to the Northern Pacific Railroad Company and 
subsequent to the enactment of the qualifying act of 
[S70, retaining in the general government the legal title 
to such lands until the costs of surveying ete., should 
be paid, said lands remained so far as the power to 
tax or sell the same by the territorial government was 
concerned, a part of the public domain, and so con- 
tinued until all the pre-requisites preseribed by law 
for the acquisition crt the title had been performed 
and nothing more remained to be done by the gran- 
tee, to entitle it to a patent trom the “government. 
[It had been repeatedlv decided by the court, prier 
to the time these sales were made, that = such 
lands were not taxable, and the title tothe lands 
embraced within the grant of the Northern Pacitic 
road in the defendant county had never passed 
from the government to the grantee, or within 


the jurisdiction of the territorial government and 


{2 
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hence were not prima facie a part of the taxable 
property of the county. 
Carroll v. Stafford, 3rd How. U. S. 509. 


Witherspoon v. Duncan, 4th Wallace 210. 7 
Krisbte v. Whitney, 9th Wallace 157. 
R. R. Co. v. McShane, 22nd Wallace 444. 
Shepley v. Cowan, gist U. S. 330. 
R. R. Co. v. Prescott, 16th Wallace 303. 
R. R. Co., v. Trail Co. 115th U. S. 6oo. 
It will be admitted that the status of the title to 

these lands, is identical with that in the case of .\. 

PR. R. Co. vs. Trail Co., supra, and that if the 

rule of law announced in that case is to be adhered 

to by this court, the respondents’ first proposition 

must be conceded. “a 


1. 


SECOND, THIRD AND SIXTH ASSIGNMENTS OF ERROR, 


PRINTED RECORD, P. 51. 


The lands sold by defendant's treasurer to respond- 


ent Wallace, for which the consideration paid by him 


is sought to be recovered back, were at all times, 


from the inception of said tax proceedings until their 


consummation by said tax sale, a part of the public 


domain and not within the jurisdiction of the taxing 


power of the territoriai government. The entire tax - 


proceedings as to them were null and void aé cnx/t/o, 


the territory and its officers not having jurisdiction of 


the subject matter. They were not prima facic tax- 


able by the territorial government. Originally all 


lands within the territory were public domain. The 
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territorial government was not a sovereign, but a 
subordinate to the sovereign. The sale of property 
for taxes 1s the highest exercise of sovereign power. 
Such power cannot be exercised by the subject over 
the sovereign. Such lands continued to be a_ part of 
the public domain, and as such, under the jurisdiction 
of the sovereign until title was relinquished and 
transferred by the sovereign to its grantees. This 
depended, under the grant of the Northern Pacific 
Railroad Company, upon the compliance on its part 
with all of the conditions of its grant, hence, whether 
or not title had passed and said lands had become 
taxable at any time was a question of fact, the tax- 
ability of such lands depending upon proof. They 
were not prima facie taxable, but were Prima facie 
not taxable until such proof existed. See opinion of 
Justice Miller in LV. 2?. Rk. R. Ce. vs. Tratl County, 
115 U. S. 600, 610. Under the laws of the territory 
they were prima facie not taxable. 

(Chapter 35, laws 1868, sec. 77 and 1646, com- 


piled laws of Dakota. ) 


Neither the territory nor its officers could therefore, 
lawfully assume jurisdiction to tax or sell the same. 
The territorial government could neither lawfully 
authorize nor protect its officers in the performance 
of such acts. Proceedings to enforce the collection 
of taxes, which were by law made a lien upon such 
lands in Dakota, were proceedings against the lands 
to foreclose such lien and collect the charges due 
therefrom to the local government. These lands 


owed no charge to the local government. The de- 
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fendant’s treasurer offered them for sale for taxes 
under a statute restricting his authority to sell lands 
to those subject to taxation and guaranteeing to the 
purchaser as to all of such lands as should remain un- 
redeemed after two years, a deed of conveyance in 
the name of the territory which should vest in the 
purchaser an absolute estate in fee simple in_ such 
lands. There was nothing irregular, either in the re- 
cord of such tax proceedings or of the title to the 
lands to act as constructive notice to the purchaser, 
that his title was defective, so as to render pertinent 
or applicable to such purchase, the rule of caveat 


euptor. Vlhe county treasurer received from the pur- 


chaser as the consideration for such purchase, money 


which neither he nor the defendant county had any 
color of right to either receive or retain. Defendant 
refuses and ts unable to make good the guarantee con- 
tained in the statute, requirmg the treasurer to ex- 
ecute to the purchaser a deed of convevance for such 
unredeemed lauds,and refuses upon demand to refund 
the consideration paid therefor or any part thereof, 
and it now asks, at the hands of this court, a judg- 
ment that it be allowed to retain the respondents’ 
money received without consideration, and that 
respondents right to recover be denied. 

It must be conceded that the money received by 
the county treasurer for these lands, was received 
without authority of law, for the territorial statute. 
section 62, chapter 28, from which alone the treasur- 
er derived any authority to sell lands for taxes, only 
authorized him to sell **lands, town lots, or other 


real property, which shal/ be liable for taxes.” The 
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statute did not and could not lawfully authorize him 
to sell lands which were not liable for taxes, and 
which consequently could not be taxed, but which 
belonged to the public domain of the United States. 

The acts of the treasurer in selling the lands to the 
respondents were wrongful, because committed with- 
out authority of law; in violation of express enact- 
ments, defining and restricting the treasurer's authority, 
and resulting in civilinjurv,not only to the owner of the 
lands unlawfully sold, but to the purchaser thereof 
wrongfully deprived of his money without consideration. 
The statute, section 73 of chapter 28, guaranteed to 
the respondents that if these lands were not redeemed 
within two vears they should, upon production of 
their certificates of purchase, receive deeds conveving 
to them in the name of the territory, all of the lands 
remaining unredeemed, which deed should vest. in 
them an absolute estate in fee simple. 

The breach of this guaranty did not arise through 
any defect in the tax proceedings, which the purchas- 
ers night have discovered upon an inspection of the 
record of such proceedings and which would bring 
them within the rule of caveat emptor, but by rea- 
son of the fact that the entire proceedings from their 
inception were absolutely void and without authority 
of law. The question in controversy, therefore, is 
not one of irregularity in the assessment of the taxes 
levied or ot the sale by the county treasurer, but is 
one of entire absence of power or authority in the 
taxing officers to assess and the treasurer to collect or 
make sale of the lands for their payment. The sale 


by the county treasurer in the case at bar was to en- 
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force a supposed lien. Had the lands been subject 
to taxation, a lien of the taxes would have been good 
and sufficient to have passed the title of the railroad 
company to the purchaser, unless defeated by some 
irregularity in the proceedings, but these lands not 
being subject to taxation, there was no lien to enforce, 
consequently nothing on which a tax title could be 
predicated. A valid lien is the basis of all judicial, 
as well as tax sales. When there is absence of a val- 
id lien and a failure of title thereby, a purchaser at 
such sale may resist payment of his’ bid, or if he has 
paid the same, may successfully maintain his action 
for restitution. This position is elementary. 
Freeman in his work on void judicial sales says: 
‘No doubt the bidder at a void sale is entitled 
to be relieved of his bidaxNt the judgment or or- 
der of sale is void, or if, from any cause, the con- 
vevance When made cannot vest him with the title 
held by the parties to the suit or proceeding, then 
his bid or other promise to pay, ts without con- 
sideration and cannot be enfor¢ edxx«l he distine- 
tion beiween void sales and defective titles must 
be kept in view to avoid any misapprehension of 
the rights of one who has purchased at an execu- 
tion or judicial saleawlf he obtains nothing be- 
cause of a defect in the proceedings, he can 
defeat an action for the amount of hisbid. — [fon 
the other hayd, the proceedings are perfect but 
the defendantiad no title to be sold or conveyed, 
the purchaser 1s nevertheless, bound by his bid.” 


I'reeman on Void Judicial Sales, Section 48. 


Freeman on Executions, 313 (H 


The rule of caveat emptor as applied to tax sales 
purchases has never, to our knowledge, been held to 


apply to a case where there was no charge or tax due 


wv) 


and consequently no lien against the property sold. 
Where by authority of law a valid tax has been levied 
and subsequent made a charge upon property with- 
in the jurisdiction of the taxing officers, and by reas- 
on of some subsequent irregularity or omission be- 
tween the assessment and the sale (which is the cul- 
mination of the tax proceedings), such sale is rendered 
void, a purchaser at such sale is held to have con- 
structive notice of such defects. His payment is held 
to be a voluntary one, justly due as a charge upon the 
property sold, which he having paid with constructive 
notice of the defects or omissions rendering his title 
invalid, cannot recover back. But where as in this 
case, there was no jurisdiction of the subject matter, 
the lands not being taxable, and such as owed no 
charge to the government, or where the levy is made 
without authority of law, or the assessment void for 
want of jurisdiction, so that nothing is due in the na- 
ture of a tax, the sale in such cases being entirely un- 
authorized by law, there existing no lien to enforce, 
or charge to collect, the same ts an  unanthorized as- 
sumption of power which docs not exist. Nothing 
passes by it to the purchaser. No right to receive or 
retain the money exists in the officer making the sale, 
and in such cases the courts have umformly held that 
the purchaser, who thus paid his money and got noth- 
ing forit, should have the same returned to him. 
And so whenever the question has been raised, the 
courts have not hesitated to protect bidders at public 
sales, when there existed, from any cause, an entire 
absence of power to make the sale, refusing to 


enforce the payment of the bid or ordering restitution 
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thereof. 


full power to do so. 


ts 


And in such a case it matters not that the 4 


officer making the sale mistakenly supposed he had 


Campbell v. Brown, 6th How. ( Miss.) 230. 

lodd vy. Dowd, 1 Metc. ( Wy.) 281. 

Washington v. McCaughn, 34th Miss. 304. 

Riddell v. Hill, 5ist Alabama 224. 

Bokin v. Cook, 61st Alabama, 472. 

Burns v. Ledbetter, 56th Texas 282. | 
Laughman v. Thompson, 6S. & M. 259. 


Barton v. Thompkins, 4 Sneed 623. 


Norton v. Supervisors, 13th Wis. 612. 


Chapman v. City ef Brooklyn, goth N. Y. 372. 


Approved in People v. Chapin, 5th N. E. Rep. 


O64. 


Bank v. Mayor of N. ¥., 43rd N. Y. 184. 


Newman v. Supervisors, 45th N. Y. 678. | 
Swinger v. Hickok, 53rd N. Y. 280. 


Preston v. City of Poston, 12 Pick. 7. 
Corbin v. Davenport, oth la. 239. 
Phillips v. City of Hudson, 31st N. J. Law 143. 
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Burns v. Hamilton, 7oth American Decisions, 
550. 

Dodd v. Neilson, goth N. Y. 243 

Commissioners Vv. Young, 18th Kan. 440. 


State v. Shacklatt, 37th Mo. 380. | 
Clapp vy. Pine Grove Township, 138 Pa. State 
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Applying the same rule it has been repeatedly held 
that taxes illegally imposed and collected may be re- 
covered back. 

Slack v. Norwich, 33rd Vt. 818. 
Saulters v. Vietory, 45th Vt. 357. 
Dowd v. Boston, Oth Gray 131. 
Gillette v. Hartford, 31st Conn. 356. 


We understand the rule of these cases as applied 
to the payment of illegal taxes, and to money paid at 
tax sale,rendered void for want of jurisdiction,to be in 
perfect harmony with the principles announced by 
this court in its application of the rule,that money paid 
by mistake of fact or where the thing claimed to be 
sold does not exist, and the consideration, therefore, 
fails, or where money is obtained by fraud or impo- 
sition, may be recovered back. | 


Loutsiana v. Wood, to2nd U. S. 294. 


The act of selling these lands without authority of 
law, to the injury of the respondents, was either a 
wilful wrong or clse resulted from a mistake of fact 
on the part of the county treasurer and other officers 
of the county, in supposing that the lands did not be- 
long to the United States, but that all the conditions 
of the grant to the Northern Pacific Railroad Compa- 
nv had been performed by the grantee and that title 
had passed to it. The reasoning of the learned su- 
preme court of the state of Kansas, in the case of 
Commisstoners Vv. Young, 18th Kan. 440, can be 
applied with equal force to this case. In 1868, the 
proper officers of Saline county, Kansas, levied taxes 


on certain lands; subsequently the plaintiff purchased 
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the same and received the usual certificate of pur- 
chase from the county treasurer. The lands so pur- 
chased were a part of the grant of congress to the 
Leavenworth, Pawnee and Western Railway Compa- 
ny, which afterwards became the Kansas Pacitic Rail- 
way Company. By the terms of the grant, the lands 
became the property of the railway company, when 
the conditions thereof were all performed, and not 
until then. One of these conditions was that the 
railroad company should complete its road through 
these lands before any title should pass. This con- 
dition had not been fully performed. Upon the ques- 
tion of the plaintiff's right to recover back the amount 
of money paid at tax sales, the court say: 


‘* Now the completion of a railroad is certainly 
more a question of fact than of law, and no per- 
son is bound to take notice of its completion asa 
matter of law, and therefore, no one can be pre- 
sumed to have known when said lands became 
taxable. But is any one in any case bound to 
know, as a matter of law, when the title of land 
so passes from the government that the land be- 
comes taxable? As we have said, the land is tax- 
able as soon as some person is entitled to receive 
a patent therefor, but the patent may not issue 
for months and even years after such person ts en- 
titled to receive it. Is any person bound to know 
when all the facts transpire, which give to any 
person a right to receive a patent for such land 
from the government? Canit be that the law 
requires any such thing? And when the patent 
is issued, is any person, except the person to 
whom it is issued, bound to know that fact? It 
is true the patent 1s recorded in Washington, but 
is any person bound to take notice of that rec- 
ord? Now whether this said error or irregulari- 
ty to be discovered, must necessarily be one of 
fact, or whether it may not be one either of law 
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or fact, we do not think it necessary to decide in 
this case. For the error or irregularity actually 
discovered in this case, was probably and_ pre- 
sumably one of fact. It consisted in supposing 
that the lands did not belong to the United 
States, and that they were taxable, while in fact 
said lands did belong to the United States and 
were not taxable. Such an error ts sometimes, 
as we have seen, a imistake of fact, probably it 
generally is, and possibly it always is.”’ 
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The learned supreme court of Kansas has very in- 


telligently and concisely distinguished this class of 
cases from those subject to the rule of caveat emptor. 


The rule that a purchaser can not recover the 
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money paid by him at avoid tax sale,is based upon the 


* 


principal that he is a volunteer in the payment of 


charges levied on lands subject to taxation, and has 


gs , 


been applied only in cases where jurisdiction existed 
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and where the title of the purchaser failed by reason 
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of non-compliance with the statute causing irregular- 
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ities in the assessment levy or sale as appeared by the 
records which were held to be constructive notice to 
the purchaser of such irregularities, and to this class 
of cases only has the rule of caveat emptor been 


applied. 


Tale 
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Sullivan v. Davis, 20th Kan. 21. 

Linde ve. Inhabitants ef Melrose, to Allen, 
(Mass. )} 40. 

Rice vo. Audtter General, 30th Mich. 12. 
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City v. Humphrey, 84th Indiana, 469. 
Rudge v. City eof Grand Forks, N. D. 47, N. W. 
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The application of the rule caveat emptor to the 


oa a 


purchase of lands at tax sales, under the revenue sys- 
tem of this country is most clearly stated by Mr. Cooley 
in his work on Taxation, second edition, at pages 475 
and 4706. 


‘The tax sale is the culmination of pro- 


ceedings, which are matters of record and it ts E 
a reasonable presumption of law that where one | 


acquires rights which depend upon matters of 
record, he first makes search of the record in order 
to ascertain whether anvthing shown thereby 
would diminish the value of such rights or tend 


in any contingency to affect them. <A tax pur- W 
chaser consequently cannot be, in any strict tech- | 
nical sence, a bona fide purchaser, as that term 


is understood in the law because a bona fide pur- 

chaser is one who buys an apparently good title 

without notice of anything calculated to impair 

or affect it, but the tax purchaser 1s always deem- r 

ed to have such notice whew the record shows | 

defects. He cannot shut his eves to what has 

been recorded for the information of all concerned, | 

and relying implicitly on the action of the officers, 

assume What they have done is legal, because they | 
r 
' 


have done it.” 


Phe rule seems to. be well settled, that in the ab- 


sence of a statute, 1f one purchases land at tax sale, 


the title of which subsequently fails, by reason of the | 
existence of defects in the tax proceedings of which | 
the purchaser had actual or constructive notice, he : 
cannot recover, but if asin this case he purchases an { 
apparently good title, as shown by the entire record | 
of tax proceedings, but in fact acquires no title bv 
reason of the nullity of the entire proceedings for “2 
want of jurisdiction, the consideration having been | 
paid under mistake of the purchaser's rights and duty, f 

\ 


a consideration which he was under no legal or moral 
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obligation to pay and which the county had noright in 


good conscience to retain,it may be recovered back. 


In the case of Thompson & White v. Richard Rowe, 
22nd How. 422, this court apparently recognizes the 
rule thus stated, in defining the duty of a purchaser 
of a tax title as follows: 


‘*The purchaser of a tax title is not bound to 
inquire further than to know that the sale has 
been made according to the provisions of the 
statute which authorized it.” 


There is no requirement that the purchaser shall 
make tmnquiry with reference to the taxability of the 
lands or the authority to make an assessment. 

City v. Humphrey, 84 Ind. 469. 
Mell hinucy v. Crty, 98 Ind. 183. 
Packard v. Limerick, 34 Maine, 269. 

In the case of Voerton v. The Supcervisers of 
Rock County, 13th Wis. 684, the action was brought 
to recover money paid at tax sale by the purchaser of 
lands, title to which subsequently failed, by reason of 
defects going to the jurisdiction of the taxing officers, 
and ree overy Was sought both by reason of the rule of 
the common law and that of the statute of Wisconsin. 
The court say: 
back there is no question. The — statute 
expressly provides that in all such cases the county 
treasurer shall refund the money with interest to the 
purchaser, or his assigns. 

Section i10, Chap. 115, R. S. 1849. 

We think the same result would follow without 
any statute by an application of the general principles, 
that money paid for a consideration which fails may 
be recovered back. The counsel for the respondent 


“Of the plaintiffs right to have the money 


contended that it was analogous to a sale on execu- 
tion, Wherein the judgment debtor's title to. the land 
sold failed. He said the purchaser in such a case 
buys at his own risk, and if the judgment debtor had 
no title, still the purchase money could not be re- 
covered back. But we think the two cases are en- 
tirely different. In the execution sale the purchaser 
bargains for the interest of the judgment debtor in 
the Jand. He understands beforehand that he is to 
ascertain at his own risk what that interest is and 
what its value. If the sale conveys to him that in- 
terest, there is no ground upon which he can recover 
back his money, even though the interest should 
prove less than he expected, or nothing at all, be- 
Cause by the very terms of the contract he took that 
risk; but in the case of the tax sale it is not the title 
in the lands that tails, but it is the authority to make 
any sale at all. 

[t would be analogous to an execution sale where 
there was no judgment or execution. And we do not 
understand that in such a case the purchaser could 
not recover back his money. On the contrary it 
would seem clear that he ought to, where there was a 
mutual mistake as to the facts of there being a judg- 
ment and an execution,and the same is true of a tax 
sale where there is no authority to make it and it 
ought not to be satd even in the absence of any 
statute upon the subject, that in such cases the pur- 
chaser takes the risk of there being no authority to 
sell. * * * Our statute therefore, which places the 
matter beyond doubt so far as tax sales are concern- 
ed. has only embodied in express terms that which 
would have resulted without it from en application of 
general principles to the subject.” 


This rule has been repeatedly recognized and fol- 
lowed in| Wisconsin. 
Van Cott yv. Supervisors, 18th Wis. 247. 
Warner ve. Supervisors, 1oth Wis. 613. 
Ilutchinson Vv. Supervisors, 20 Wis. 402. 
Barden v. Supervisors, 33rd Wis. 445 


Marsh vy. SUpcorersers, 4? Wis. s72. 
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In Joster v. Pierce County, (Neb.).17th No W. 
Rep. 261, and IVel/ten v. Merick County, (Neb.) 20th 
N. W. Rep. tit, the case turned upon the taxability 
of the lands,and in both cases the court held that the 
lands were clearly taxable, while in Rederts v. Adams 
County. (Neb.) 3oth N. W. Rep. 405, the court,speak- 
ing through Chief Justice Maxwell, say: 

‘The county through its treasurer, by offer- 
ing a tract of land for sale, for taxes claimed to 
be due thereon, in effect says to the purchaser, 
that the land offered for sale was taxable, and the 
taxes have not been paid. Honesty and fair 
dealing require that a county, no more than an 
individual, shall be permitted to obtain and re- 
tain money paid under a mistake of fact.” 


The court then proceed to discuss the lability of 
the county as created by the statute of Nebraska. 
The lands involved in the Adams county case, like 
those in the case at bar, were not taxable bv reason 
of the fact that title had never passed from the 


national government. 


In Phillips v. City of Hudson, 31 N. |. Le (2nd 
Vroom) 147, the plaintiff sought to recover by reason 
of a void assessment and consequent lack of jurisdic- 
tion to tax or sell said land. The court say: 


“The right of the plaintiffs to recover, for the reason 
that the sale was made in pursuance of an illegal and 
void ordinance and assessment, Is resisted upon. the 
ground that they have no remedy for a failure or de- 
fect of the title to the land purchased but such as 
mav be provided for by covenants in the declaration 
of sale, which, it is insisted, was intended to operate 
and must be treated as a conveyance or lease to the 
plaintiffs of the term in the premises assessed, for 
which they agreed to pay the money now demanded. 
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It is undoubtedly the well established rule of law 
that so long as a contract for a sale of land is execu- 
tory, only the purchaser is entitled to have a good 
title, unless the contrary is expressly or impliedly 
agreed; but when the bargin is consummated by the de- 
livery and acceptance of the deed the purchaser must 
look to the covenants he has taken care to have pro- 
vided, and in the absence of fraud has no right to re- 
lief, either at law or in cquity,for defects of title, ex- 
cept as such covenants afford it. ( Rawle Cov., Tit. 
606; Cro. jac..196; 1« Salk. 211; 1 Term R. 762; 
13 Ves. 121; Doug. 665; /rost v. Raymond, 2 Caines 
ISS: Commonwealth v. MeClanachan, 4 Wand. (Va. ) 
42. 

In the case of a sale of a trechold estate, although 
originalivy the word ‘give’ imported a covenant of 
warranty, and Lord Eldon, in Prowuerag v. (Wright, 
2B. & P. 21, said the words ‘granted, * bargain- 
ed,’ ‘sold,’ * enfeoffed’ and ‘confirmed,’ certainly 
port a covenant inlaw; it seems now to be settled 
that in conveyances by deeds of bargain and s:ale thev 
have no such effect; but on the creation of an estate 
less than freehold a covenant of title is implied from 
the words of leasing. Kawle 272, and cases. 

No lease or conveyance ts authorized by the law under 
which this sale was made, probably for the reason 
that no estate of any kind was intended to be created 
until the expiration of two vears allowed for redemp- 
tion, and for the reason also that it was not expected 
to bind the eity to make good any defect in the title 
of the ostensible owner. The declaration of sale de- 
livered to the purchaser, as set forth in the declara- 
tion contains no words of grant, and ts in facet a mere 
receipt for the purchase money, with a full statement of 
the assessment, advertising and sale, made by the act 
evidence of the truth of the facts recited, so as to en- 
able the purchasers, if the land was not) redeemed, 
and the notice of the time of redemption was duly 
given, to enter upon the possession of his term. The 
title depended noton the decision itself but on the 
facts of the assessment, sale and payvinent of the pur- 
chase money, and of the notice required by the thirtv- 
ninth section, 


This case therefore, in- my opinion does not come 
within the rule that a purchaser who takes a convey- 
ance of real estate must take care to protect himself 
against a failure of title by appropriate covenants or 
take the risk on himself, for the reason that no convey- 
ance was made or was intended to be made in which 
covenants could be inserted. The rule is technical 
and does not apply if a conveyance is not in fact per- 
fected. In that event the purchaser can recover back 
his money if the titie fails, even where he has taken 
possession of the property. 

Cripps Vv. Read, 6 Term BR. 608; 

Johnson Vv. Johuson, 3 Bos. & Pul. 166. 

Williams v. Read. § Pick. 540. 

In the case of sale of real estate by the possessor a 
formal covenant is required because, as was said by 
Lord Eldon in /f/eeru vy. Wii, 13> Ves. 122, ‘no 
person in his senses would take an offer of a purchase 
from aman merely because he stood upon the ground. 
tis not even prema facie evidence. He may be a 
tenant by sufferance or a trespasser. A purchaser 
must look to his title; and if, beme asked tor the 
deeds, he acknowledged he has not got them, the 
purchaser is bound to further inquiry. 

He is required to intorm himself and rely on hts 
own judgment or that of his legal adviser, or to pre- 
tect himself by covenants if he wishes also to rely on 
the guarantee of the seller. In the case of a sale by 
a public officer, itis understood from the nature of 
the case, the seller only undertakes to convey such 
a tithe as the owner or possessor had, and is only 
bound to act in good faith by virtue of a valid) au- 
thoritv, and can besrequired to: covenant only agaist 
his own acts. The general rule of the common iaw 
in regard te sales of real estate and personal property is 
caveat emptor, but in the sales of personal property by 
a person professing to be the owner, the title passing 
by delivery only, a warranty of the title is implied. In 
the case of Morley v. ltlenborengh, % Exch. ®. 513. 
Justice Parke threw some doubt on the doctrine of 
warranty in sale of goods and chattels, but the point 
actually decided was, that upon the sale of a pledge 
by a pownbroker, from the mature of his occupation, 
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he only undertook that the subject of the sale was a 
pledge and irredeemable, and that he was not cogni- 
zant of any defect of title to it. A sale of personal 
property by an officer only implies that he had au- 
thority to sell sucha title as the ostensible owner 
had. (9 Wheat. 616, 1 Blackf. 10; 3 Watts. 490; 5 
Munf. 287. ) 

In the case of Peto v. Blades, 5 Taunt. 657, it was 
held that the law raises an implied promise in a sher- 
iff selling goods taken on execution, that he does not 
know that he is destitute of title to the goods. In the 
case of Putman v. Westcott, 19 Johns. 73, it was held 
that where a constable sold a leasehold estate and re- 
ceived the purchase money,it might be recovered back 
on the ground that he had no authority to sell such 
a property. A sheriff who should undertake to sell real 
estate by virtue of a void execution, certainly could 
not enforce such a sale and oblige the purchaser to 
take and pay for the property. Whether the money 
paid on such a purchase could be recovered back in 
the absence of fraud, if the purchaser should be in- 
cautious enough to take the deed without requiring 
covenants to meet such a defect, may be doubtful; 
but in such acase the sheriff's freedom from lability, 
if it exists, would rest altogether upon the technical 
rule that he was bound only to the extent of the 
covenants contained in the deed. 

The statutes of Vermont and New Hampshire re- 
quire the officer selling land for taxes to make a deed 
to the purchaser with a covenant of warranty. It has, 
however, been held in both these states that the 
officer is not personally liable on such a covenant for 
the detect in the tax payer's title.” 

Gibsonv. Musscey, 11 Vermont 212; 
Ie/son v. Cochrane, 14 N. H. 397. 

Blackwell on Tax Tit. 444, commenting on these 
decisions, remarks: ‘Whether the collector might 
not be responsible for his own omissions, neglects, and 
other irregularities upon such a covenant, is undecided. 
No objections, however, can be perceived to a_re- 
covery of the consideration money in such a case.’ 

An action will lie against a corporation to recover 
back a_ tax illegally levied.  (Samner vi birrst 
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Partsh, 4 Pick. 361; § Pick 453, 503; 12 
Pick. 7.) In the case before us the law directs 
a declaration of sale without covenants of any kind on 
the part of the city. If the land is redeemed by the 
payinent of the purchase money and fifteen per cent. 
interest to the treasurer, there can be no doubt that 
the purchaser may recover the money by action for 
money had and received. And in my opinion he has 
a like remedy if the proceedings of the city authori- 
ties in making the sale were illegal and void, or 1f the 
sale fails to become available by the neglect to give 
the required notice of the expiration of the time lim- 
ted for the redemption of the land. 

But if the declaration of sale is to be considered in 
all respects equivalent to a formal conveyance of the 
term sold, | think the case comes within the principle 
that where the subject matter of the contract did not 
exist at the time of the sale the contract is not bind- 
ing. If a chattel is sold and at the time of the sale 
it does not exist, the contract 1s not binding on the 
purchaser; and if in ignorance of this fact he had. 
paid the purchase money, he can recover it back. 

Barr v. Gthsorn, 3M. & W. 390. 
Strickland v. Turner, 14 E. L. & E. R. 471. 

And the same rule applies to real estate. 

Stent v. Baitlis, 2, P. Ws. 217. 

In the case of //itchcock v. Giddings, 4 Price 125, 
Chief Baron Richards ordered a bond, given tor the pur- 
chase money of a remainder in fee expectant on an 
estate tail, to be given up and the interest paid on it 
to be refunded, on the ground that it turned out that 
the tenant in tail had suffered a recovery and thus 
destroved the remainder before the execution of the 
convevance, of which fact both parties were ignorant. 
The supreme court of New York held this principle 
applicable to a case like the present, [ think rightly, 
although I do not concur in all the reasoning of the 


judges. 


Martin vo MeCormick, 4 Seld. 331. 
Gardiner Vv. Maver of Troy, 26 Barb. 423. 
fam aware that the case of //ttchcock ve. Giddings 
has been questioned, and may, perhaps, be a doubtful ap- 
plication of the principle on which it was decided. | 


30 


cannot doubt, however, that if there should be a reg- 
ular sale and conveyance of real estate which should 
turn out never to have existed or to have been totally 
destroyed before the contract of sale was consummat- 
ed, so that there was nothing upon which the con- 
veyance could operate, the contract and conveyance 
would be treated as having no validity and the consid- 
eration money might be recovered back. The case 
before us, in iny opinion, falls within the same_prin- 
ciple. The defendant has nothing to sell and the 
purchaser acquired nothing. There never having 
been a valid ordinance for making the contemplated 
improvement, the declaration of sale was a_ nullity; 
the mayor had no authority to affix to it the corpora- 
tion seal. It cannot, therefore, be set up against the 
plaintiffs as in any way affecting their rights. The 
case stands as if no conveyance liad been executed. 

The argument relied on for the city was, that the 
purchasers had the means of knowing what the facts 
were, and bought upon speculation a property which, 
had their right of possession actually accrued for the 
long term agreed on, would have been of great value. 
No doubt sales of this description, owing to the very 
common neglect of city officers to comply with the 
directions of the statute under which they profess to 
act, are exceedingly uncertain and precarious. But 
it is against public policy to increase this evil by fail- 
ing to hold them toa strict accountability. Purchasers 
have a right to presume that they have done and will 
continue to do their duty, and are not bound to re- 
quire covenants to this effect, any more than upon a 
purchase of property from the owner to require cove- 
nants that the subject matter of the purchase does in 
fact exist.” 


THRE NEW YORK CASES. 


In Chapman v. Lrooklyn, goth N.Y. 372, 
plaintiff sought to recover the consideration paid 
for lands at tax sale, title to which failed by reason 


of a void assessment for want of jurisdiction. The 
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Court of Appeals, Justice Daniels delivering the opin- 
ion of the court, says: 

‘The rule ordinarily applicable to cases of this 
description is well stated by Parsons in his work 
upon contracts. It is as follows: ‘Where the consid- 
eration appears to be valuable and_ sufficient, but 
turns out to be wholly false, or a mere nullity, or 
where it may have been actually good, but before any 
part of the contract had been performed by either 
party, and before any benefit had been derived from 
it to the party paving or depositing money for such 
consideration, the consideration wholly fails, then the 
promise resting on this consideration is no longer obli- 
gatory, and the party paying or depositing money upon 
it can recover it back. (t Parsons on Cont., 2d. ed. 
386. | And to the same effect are Co/lo7z/e v. Besly, 
2 Demo, 139, 142. 

Bank of Commerce v. Crton Bank, % Cow. 230, 

237. 

Mowatt v. Wright, 1 Wend. 355, 360. 

Wheaton v. Olds, 20 Wend. 174. 

atte v. Legectt, 8 Cowen, 195. 

No sound reason exists for exonerating even munict- 
pal corporations from the controlling effects of this 
Wholesome principle; for it is equally as unjust and 
inequitable for them to retain money they have = ac- 
quired without consideration, as it is fora private 
person to attempt to do so. No principle of morals 
or of law can be invoked against the latter, which 
does not apply with the same force to the case of the 
former, and this has generally been heretofore re- 
garded as including corporate bodies, as well as 
private persons (Angell and Ames on Corporations, 
4th ed. sec. 237, and cases cited in note 4 id.sec. 379, ) 
such bodies being held hable upon implied as well 
as expressed promises 

Danforth v. President &c. 12 John. 227, 231. 

Bank ef Columbia v. Pattersons Adut’r, 7 

Cranch. 299. 

In the last case Judge Story, delivering the opinion 
of the court, said: 

‘It would seem to be a sound rule of law that, 
wherever a corporation is acting within the scope of 


the legitimate purposes of its institution, all parol 
promises made by its authorized agents, are express 
promises of the corporation; and all duties imposed 
on them by law, and all benefits conferred at their 
request raise implied promises, for the enforcement of 
which an action may well lie.’ (Id. 306. ) 

Under the action of the benign principle already | 
mentioned as applicable to cases of this description, | 
it has been repeatedly held in other states that taxes 
illegally imposed and collected might be recovered 
back from the municipality into whose treasury they 
had been paid 

Gillette v. Hartford, 31 Conn. 356. 

Slack v. Norwich, 33 Vermont, 818, 823. 

Preston Vv. City of Boston, 12 Pick. 7. 

Boston and Sandwich Glass ‘Ce. v. foston, 4 
Met. 181. 

Dow v. Boston, © Gray, I 31. 

Joyner v. Third School District, 3 Cushing, 567. 

Dunnell Manufacturing Cov. Pawtucket, 7 
Gray 277. 

Shaw v. Becket, 7 1d. 442. 

Toney Vv. Lrhabttants of Millbury, 21 Pick. 64. 

for v. Oxford, 3 Greenleaf's Repts. 131. 

The propriety of applying this principle to the re- 
covery of,taxes and assessments unlawfully imposed, 
has been doubted, though not positively denied, in 
this state. 

Swift v. Cet of Pougkecpste, 3/ N. Y. 511. 

As the assessors in that case, did not proceed with- 
out jurisdiction, the plaintiff was properly defeated 
on that ground, so that no actual decision was made 
upon that point. The remedy may be withheld from 
that class of cases, without affecting the present con- 
troversy, for they may be reviewed by certéorar?, or 
the assessors acting without jurisdiction may render 
themselves personally liable for the money afterwards 
collected under their proceedings. 

WMygatt v. Washburn, 15 N.Y. 316. 

But in the present action the plaintiff must recover 
the money from the defendant or be left entirely with- 
out redress. No very good reason can be urged 
against maintaining the rule as far as it has been ex- 


3 3 


tended in the other states, since there is no room for 
doubting but that a remedy would be afforded be- 
tween individuals for the recovery of money in cases 
where, by color of void judicial proceedings, it might 
be forcibly taken from one and delivered to another. 
The defendant will be subjected to neither loss nor 
hardship in being compelled to refund the money in 
controversy, for it has still the power to make the 
assessment as it should have been made upon these 
lots, and to institute and carry on the proceedings re- 
quired for its lawful collection. 
Laws of 1850, 280, sec. 21. 
Meech v. City of Ruffalo, 29 N.Y. 198,214-15. 
In the present case, the defendant's own certificates 
smply an obligation te convey the term sold tn the lots, 


for they contain a statement that, at the exptration of 


two years, the purchaser would become entitled to a 
convovance of the prentiises. Nota mere fornal con- 
vevance, but one whitch would secure to him the fruits 
of his purchase, tn case no redemption should be pre- 
viously made. And that obligation it ts out ef the 
power of the defendant te perform. 

lhe moncy in controversy, beth legally and cqutt- 
ably belongs to the platutiffand it would not be credit- 
able toan enlightened administration of the laws te 
turn him out of court without tt.” 


In Clappy..Pine Grove lownship, 138 Pa. State, 
35, cited supra, the plantiffs claim arose from a sale 
of lands doubly assessed, and the court held that at 
common law a purchaser at tax sales may recover 
from the municipality the purchase money paid for 
lands, upon which no tax was due at the time, and 
also redemption money paid by such purchaser on a 
subsequent illegal sale. Mr. Justice Williams, de- 
livering the opinion of the court says: 


‘If the treasurer who is authorized to collect 
unpaid taxes by the sale of the lands against 
which they are charged should receive full pay- 
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ment of the taxes and costs, the lien of the taxes 
would be discharged and the power of the officer 
to make the sale divested. If, notwithstanding 
such payment and its legal consequences, the 
treasurer should proceed to sell, the rule of 
caveat cmptor ought not to apply, for the reason 
that the treasurer being without the power to sell 
can make no sale, the attempt to do so can im- 
pose no liability and confers no rights on any 
one. The attempt to make a sale under such 
circumstances is an unauthorized assumption of 
power which does not exist,and one who has be- 
come a purchaser at such sale has a right to have 


his money returned to him. * * * The second 
or double assessment was unauthorized; the 
taxes assessed under it were illegal and void * * 


When the plaintiff paid his money by way of re- 
demption and settlement of accruing taxes, he 
discharged no obligation and he acquired no 
rights. He simply paid over so much more 
money under the influence of the unauthorized 
and illegal acts of the tax officers; it was still his 
money; they had no claim upon it, and no right 
in Zaz or morals €o withhold it from him.” 


In the case of State v. Shack/latt, 72nd Mo. 28, 
supra, the same principles were laid down. The 
court heldthat a purchaser can recover from the 
collecting officer money paid on his sale of property 
exempt by the laws of the state from taxation. The 
court held that the property sold being exempt from 
taxation, no taxes could ve legally assessed thereon. 
No taxes were due andthe collector was without 
power or authority to sell and that, therefore, he and 
his bondsmen were liable to the purchaser for such 
wrongful sale. 

Money paid by one under mistake of his rights and his 
duty, which he was under no legal or moral obligation 


to pay and which the recipient has no right in good 
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conscience to retain, may be recovered back in an 
action of assumpsit whether such mistake be one of 
fact or law. 
Northrop kaccuters v. Graves, 1oth Conn. 548. 
Culbrceath v. Culbreath, 7th Ga. 64. 


Moses vo Mekerlan, 2nd Burr. 1005. 


THE NORTH DAKOTA CASES. 


In the case of 7/er v. Cass County,(N. D.) 48thN. 
W. Rep. 232, the supreme court of North Dakota denies 
the doctrine of the courts of Dakota Territory, and 
hold that there is no right of recovery in this class of 
cases either at common law or by virtue of the 
statute. The issues were identical with those here 
involved. 

The court bases its decision that there ts no right 
of recovery at common law upon two propositions, 
voth of which we contend are entirely unsupported 
by authority and in direct conflict with the repeated 
decisions of this court. : 

We quote them from the opinion. 

First. *‘The taxing powers of a state are plen- 
ary and extend to all property within its jurisdic- 
tion, not especially exempt. Prima facie all pro- 
perty within any given county is taxable.” 


Second. ‘tA particular tract of property that 
belongs to a class that has been relieved of the 
burdens of taxation by express legislative enact- 
ment is just as free from such burden as the tract 
that belongs to the class that was never subject 
to the burden. And the county would have just 
the same legal right to the money received from 
tax sale of the one tract as of the other, and, 
as we view it, the duty would devolve upon the 
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assessor in each case, and in the one just as 
much as in the other to decide primarily wheth- 
er or not the respective tracts should be assessed. 
* * * The assessor is the first person to act 
in the process of the collection of the public rev- 
enue. His jurisdiction depends upon the antece- 
dent act of no official. The law fixes his juris- 
diction, and for taxation purposes it Is coextens- 
ive with its geographical limits, and covers the 
whole subject matter of assessments. Every 
tract of land within those limits must either be 
placed upon or omitted from the assesment roll, 
and the matter must in each instance” be deter- 
mined by the assessor. 


If we understand the learned court, it holds that 
all lands in the territory of Dakota were Arima facie 
taxable; that the assessor was, for the purpose of 
selecting the subjects of taxation within his county, 
a judicial officer; that if he selected lands not within 
the jurisdicton of the taxing power, it was an error in 
judgment by a judicial officer acting judicially and not 
wrongful, so as to make the act of selling by the treas- 
urer wrongful. 

The authorities cited in support of these views are: 

butler v. Supervisors, 26 Mich. 22. 


Robertson Vv. Commisstoners, 44 Mich. 274. 


Davenport v. R. R. Co., 38 Towa 633, holding that 
all property within a sovereign state is prima facie 
taxable; that ‘taxation is the rule and exemption 
from taxation the exception;” and Foster v. Van Wyck, 
41 How. Practice 493 on the jurisdiction of the 
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These were lands of the United States and all lands 


of the Untied States in a territory were prima fach 
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exempt from taxation by the territorial government, 
being still under the jurisdiction of the sovereign, 
which had placed a limitation upon the taxing power 
of the territory as follows: ‘* No tax shall be impos- 


ed upon the property of the United States.” 
Sec. 1851, R. S., U.S. 


The learned North Dakota court says: ‘+ There 
was no lack of jurisdiction in this case."” The reason- 
ing by which this conclusion was reached seems to 
have had its foundation in soster v. VanIVyck, 41 
Hows. Practice, 493, which case was never regularly 
reported, presumably for the reason that the question 
of jurisdiction of the assessor was settled in l’an- 
Allen v. Assessors, 3rd Wall. 573, pending the decis- 
ion in /oster v. Vanilych, leaving that decision with- 
out binding force as it predicated the jurisdiction of 
the assessor upon the jurisdiction over the property 


and the right to tax the same. 


In Swift v. Poughkecpsic,37th N. Y. 511, the New 
York court took occasion to define the scope of the 
decision in the case of Soster v. Van Wyck. The 
discussions upon this question commenced in the 
state of New York in the case of IVeaver v. Deven- 
dorf, 3rd Denio, 117, which case settled the legal 
status of assessors and has been t1epeatedly referred 
to and approved by the court of appeals of that state. 
It places the assessor in the same legal status as 


Judges of courts of inferior jurisdiction. 


o 
In Prosser v. Secor, 5th Barb. 607, which de- 
cision finally settled the law of the state of New York 


on the subject, the court say: 
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the officers have power to act, but err in the ex- 
ercise of the power,the latter where they have no 
power to act at all, and it doesnot aid them to 
decide that they have. It is argued that they. 
have jurisdiction to determine what property is 
taxable in the town. (And this is what the learned 
court of North Dakota contends for.) This isa 
mistake. The legislature determine that ques- 
tion and the officers have no power over it.” 


See also, Doyle v. Strickland, 57 N. Y. 472. 

In Re Hermans, 71st N. Y. 488. 

Welliams v. Weaver 75th N. Y. 33. 

In Re N. Y. Catholic Protectory, 77 N. Y. 342. 
Hitton v. Fonda, 86th, N. Y. 348. 

Freeman v. Kenny 15 Pick. Book 44. 

Gregory Vv. Bhugbec 42 Vt. 480. 

Martin v. Mansfield, 3rd Mass. 419. 


The same question seems to have been settled by 
this court, in harmony with the state decisions here- 
inafter cited in Hays v. The Pacific Matl Steam 


Ship Co. 17 How.,U. S. 597. 


In the case of .V. 2?. RR. ve Tratll County irs U. 
S. 600, this court says, (speaking of these N. P. 
lands in the territory of Dakota assessed under ter- 
ritorial laws herein cited: ) 

“Tf the assessment ts valid and the proceed- 
ings well conducted the case confers a title para- 
mount to all others and thereby destroys the lien 
of the United States.” 

This court then enjoined the sale of these lands as 
a threatened wrongful act by the treasurer of Trail] 
county, Dakota, because the lands to be sold were 


lands of the United States and the assessment there- 
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of by the assessor of Traill county, void, for want of 
jurisdiction of the subject matter. 

Assuming that the assessor had no jurisdiction of 
the subject matter, the treasurer was not protected by 
his warrant in the sale of the lands in question and 
his acts were wrongful under the numerous decisions 
of this court, pertinent to the subject. 

When a court or other officer acts without jurisdic- 
tion of the subject matter, all is void and such acts 
are regarded in law as nullities, constituting no justi- 
fication, but all persons concerned in executing such 
judgments or any process predicted thereon are tres- 
passers and liable to an action thereon. 

Grifnth v. FrasteR, 8th Cranch 9. 

Dynes v. Hioover, 20th How. U. S. 65 
kirskine v. Hollenback, 14th Wall. 613. 
Hlaves Vv. Pacific Mail Steam Ship Co., supra. 


In the latter case this court say: 

‘*An objection is taken that the recovery aginst 
the collector on the ground mainly that the assess- 
ment under the law of California by the assessors 
was a judicial act and that the party should have 
pursued his remedy to set it aside, according to 
the provisions of that law. We do not think so. 
Thoassessmentwas nota pyudicta/l but a ministerial 
act and as the assessors exceeded their power tn 
making tt the officer ts not protected.” 


We are aware that the doctrine announced by this 
court in the case above cited and in Dynes v. Floover, 
20th How. U. S. 65, and “Lirskine v. Hollenback, 14th 
Wall. U. S. 613 has not been accepted by some of 
the state courts, including that of North Dakota in 


the case 7yler v. Cass County, but the rights of the 
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respondents arose under the statutes of a territory of 
the United States became vested under the laws of the 
United States,and the law as announced by tts supreme 
court tn this case, was clearly within the rule estab- 
lished by along line of adjudications of this court, 
under which the rights of the parties had become 


fx . 


THIRD. 
THE STATUTORY REMEDY. 


THE STATUTE, SECTION 78, CHAPTER 28, 
POLITICAL CODE (SECTION 1629, COMPILED 
LAWS OF DAKOTA) IS CUMULATIVE AND 
NOT EXCLUSIVE. IT IS MERELY DECLARA- 
TIVE OF THE COMMON LAW RULE «+ THAT 
AN ACTION LIES FOR MONEY PAID BY MIS- 
TAKE OR UPON A CONSIDERATION WHICH 
HAPPENS TO FAIL, OR FOR MONEY GOT 
THROUGH IMPOSITION.” 

Moses v. Melerlan, 2nd Burr. 1005. 
Loutstana Vv. Wood, 102 U.S. 294. 


The statute reads: 


“When, by mistake or wrongful act of the treas- 
urer, land has been sold on which no tax was 
due at the time, the county is to save the 
purchaser harmless by paying him the amount of 
principal and interest to which he would have 
been entitled had the land been rightfully sold, 
and the treasurer and his sureties shall be liable 
for the amount to the county on his bond, or the 
purchaser may recover the same directly from the 
treasurer.» 
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If the doctrine announced by this court in //aves v. 
The Steam Ship Company, supra, applies to the facts 
of this case and the assessor in selecting the subjects 
for taxation did not act judicially and the treasurer in 
selling lands not subject to taxation was not protect- 
ed by his warrant, then the reasoning of this court in 
the case of Leursiana v. Wood, supra,may be applied 
with equal force to determine the legislative intent in 
enacting the statute above quoted to show that the 
statute is but declatory of the common law. The 
present action can be sustained on either of the two 
grounds mentioned in the statute. The money was 
paid for the lands which the treasurer had no right to 
sell, the entire tax proceeding being apparently regular 
and valid as shown by the record thereof, which was 
constructive notice to the purchaser. The treasurer, 
therefore, in offering these lands for sale, represented 
that they were lands which the county had a right to 
tax and to sell for taxes, when, by reason of the fact 
that the Northern Pacific Railroad Company had fail- 
ed to comply with one of the conditions precedent in 
its grant, title had not passed from the government 
and they were consequently not taxable. 

This was clearly money paid by mistake. The 
consideration on which.the payment was made has 
failed because the lands, not being taxable, the treas- 
urer could not fulfil the promise made by the statute 
to the purchaser, to-wit: That he would execute to 
him, a deed, which should vest in him an estate in 
fee simple in said lands. The act of the treasurer 
was wrongful because it eperated to the injury of the 


respondents and was not authorized by law. 
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It is admitted that these were lands ion Which no 
fax Was due at the time.” To give the Statute the 
Construction Contended for by respondents, renders it. 
as to the money paid at tax sale, simply declaratory: 
of the ©ommMon law ryle applicable to the facts of the 
“ase. To give it the Construction fontended for by 
appellant, is to Narrow and restrict the remedy a]. 
ready CXisting at Common Jaw. and admitting the 
Plaintiff's right to recover without the statute —such 
4 Construction renders the Statute absurd. Nearly 
the whole Civil code of Dakota and much of its code 
of Proceedure is but a declaration of recognized con). 
mon law Principles. The statute has simply amplifi- 
ed the Plaintiffs remedy at common Jaw. by permit. 
ting him to recover in addition to the amount Origin- 
ally paid for the lands. the same rate of interest that 
he would have received upon redemption Within the 
{Wo years intervening between the sale and the deed. 
The territorial] fovernment said CO purchasers at its 
county tax Sales, Where lands Were sold both for 
territorial and CountY taxes: 


“For such lands as you" may Purchase vou 
shal] receive, if redemption takes place. the 
amount of Your payment With interest at thirty 
Per cent per «nnum, together With al] Subsequent 
taxes paid for 40V Vvear or Years previous Or sub. 
“equent to such sale, with Interest at the same 
rate, 

Section 70, Chapter 25. politica] code. (Sec. 
tion 1635, Compiled laws, Dakota.) 

If at the end of two Sears, said lands are not 
redeemed you Shal] receive from the COUNTY treas. 


act “A DEED IN Typ NAME OF THE: TER. 
‘A SHALL yy: 


a. 


GRANTEE ay ABSOLUTE ESTATE IN 
FEE SIMPLE 1x SUCH LANps subject. 
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however, to all the claims which the territory 
may have thereon, for taxes or other liens or in- 
cumbrances. 
Section 73, chapter 28, political code (sec- 
tion 1638, compiled laws, Dakota. ) 

And if the treasurer shall wrongfully or by mis- 
take sell you lands upon which no tax was due 
at the time of such sale the county shall save you 
harmless and you shall receive from it or its 
treasurer a like amount as upon redemption.” 


Section 78, chapter 28, political code 

(section 1629, compiled laws, Dakota. ) 
Sec. 10, chap. 28, political code (Sec. 1635, com- 
plied laws) which provides for redemption at any time 


before the exccution of the dced. 


The states of Iowa, Nebraska, Kansas and Wiscon- 
sin had previously enacted similar statutes to the one 
above quoted and while no two of them were couched 
in exactly the same language, they were prompted by 
acommon object, designed to subserve a common 
purpose and in each instance when construed by the 
highest courts of those states so as to give effect to 
the object designed by the legislature, they have re- 
ceived a common construction. 

This law must be construed by considering it) in 
its relation to the entire revenue system of the ter- 
ritory of Dakota so as to give effect to the object de- 
signed by the legislature. and to that end all its 
provisions must be examined in the light of surround- 
ing circumstances. 

In Re Ross, 140th U. S. 453. 

What was the object which the Dakota legislature 

had in view in enacting this statute? Was it alone 


ot protect the purchaser at tax sales from acts which 


4) 


were peculiarly and exclustvcly those ef the treasurer, 
committed wrongfully or by mistake, and which con- 
sequently must appear of record, because all of the 
treasurer's acts connected with the collection of the 
revenue are made matters¢ of record? This is_ the 
construction contended for by the appellant. Coun- 
sel contends that the treasurer could make no mis- 
take of law or fact when no — question — of 
law or fact was presented for his” decision. 
We submit that = when the treasurer is 
directed to sell all lands “‘liable for taxes.” (section 62, 
chapter 28, political code), there is just as much a 
question of law or fact presented for his decision, as 
is presented to the sheriff when he 1s directed to sell 
the property of the defendant on execution or when 
he is required to determine the exemption of pro- 
perty from execution. ‘The office of interpretation 
is to bring sevse out of the words and not to bring 
sense tnto them.” 

The revenue statutes of Dakota were in the main 
borrowed from the statutes of Nebraska and adopted 
by the first territorial legislature in 1862. To. better 
show the purpose and intent of the legislature in 
enacting section 78, we quote some of the provisions 
of the revenue law of 1862 of the territory and = simi- 


lar provisions of the code of 1877. 
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CODE OF 1862. 
CHAPTER 69, 

Section 36. “On the first day 
of February the unpaid taxes 
for the preceding year shall 
draw interest as hereinafter 
provided, and taxes upon real 
property are hereby made a 
perpetual lien thereon against 
all persons.and taxes due from 
any person on personal prop- 
erty shall be a lien on any real 
property owned by such per- 
son. 

Section 39. “On the first 
Monday in October, iSt4. and 
in each yeur thereafter, the 
county treasurer is required to 
offer at public sale at the court 
house, or if there be no court 
house, at the office of the 
county treasurer, all lands on 
which taxes of any description 
for the preceding vear or years 
shall have been delinquent 
and remain due. and such sale 
shall be made for and in puy- 
ment of the total amount of 
tuxes, interest and costs due 
and unpaid on such real prop- 
erty.” 


Section 54. “Immediately 
after the expiration of the 


term of three years from the 
date of the sale of any lands 
for taxes under the provisions 
of this act, the treasurer then 
in office shall make out a deed 
for each lot of land sold and 
remaining unredeemed and de- 
liver the same tothe purchaser 
upon the return of the certifi- 
cute.” 


CODE OF 1877. 
CHAPTER 2S, 

Section 56.  °“laxes upon 
real property are hereby made 
au perpetual lien thereupon 
aguinst all persons and bodies 
corporate except the United 
States and the Territory, and 
taxes due from uny person up- 
on personal property shall be 
ahen upon any real property 
owned by such person or to 
Which he may acquire a title. 
All taxes shall between 
vendor and purchaser become 
a lien upon real estate on and 
after the first day of Noveim- 
ber in each year.” 

Section 62. “That on the 
first Monday of October in 
each year, between the hours 
of nine o'clock, a. m., and four 
o'clock, p. m.. the treasurer is 
directed to offer at public sale 
at the court house or place of 
holding courts in his county, 
or at the Treasurer's, office, 
where, by law the taxes are 
made payable. all lands, town 
lots. or other real property. 
WHICH SHALL BE LIABLE 
for taxes of any description for 
the preceding year or vears, 
and which shall remain due 
and unpaid. and he may ad- 
journ the sale from day to day 
until all the lands, lots, or oth- 
er real property have been of- 
fered. and neo TAXABLE 
PROPERTY shall be exempt 
from levy and sale for taxes.” 

Section 73. “If ne person 
shall redeem such lands within 
two veurs, at any time after 
the expiration thereof. and on 
production of a certificate of 
purchase, the treasurer of the 
county in which the sale of 
such lands took place shall ex- 
ecute to the purchaser. his 
heirs or assigns. IN THE 
NAME OF THE TERRITO- 
RY. a deed of the lands re- 
maining unredeemed. WHICH 


us 


SHALL VEST Ile THE 
GRANTEE AN ABSOLUTE 
ESTATE IN FEE SIMPLE. 
IN SUCH LAND. subject. 
however, to all the elaims 


which the territory may have 
thereon for taxes or other liens 
or incumbranvces. ~ 
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From the above comparison it will be seen that 
after the adoption by the territorial legislature of its 
revenue system as contained in the statates of 1862, 
it changed the same by amendments in the following 
particulars: 

First. By -changing the clause defining the treas- 
urer’s authority to sell lands for taxes, which read ‘*all 
lands on which taxes of any description for the pre- 
ceding year or years shall have been delinquent and 
remain due” so as to read ‘tall lands SUBJECT TO 
TAXATION ” and by adding the words ++ and no tax- 
able property shall be exempt from levy and sale 
for taxes.” 

Second. By amplifying the clause requiring the 
treasurer to execute a deed to the purchaser, which in 
1862 read ‘‘the treasurer then in office shall make out 
a deed for each lot of land sold and remaining unre- 
deemed,” by adding thereto *‘ IN) THE NAME OF 
THE TERRITORY; WHICH SHALL VEST IN 
THE GRANTEE AN ABSOLUTE ESTATE IN 
FEE SIMPLE IN SUCH LAND” &c. 


We contend that it is perfectly obvious that the 
legislature of Dakota, by these amendments, intended 
to restrict the authority of the treasurer to sell lands, 
to such as were liable for taxes and subject to taxation 
and to offer additional inducements to persons to ad- 
vance money upon security of tax certificates and to 
throw additional safeguards around such investments. 
If the contention of the appellant is correct and the 
words ** LIABLE FOR TAXES” mean ‘apparently’ 


lable and the words guaranteeing to the purchaser a 
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deed, which should vest in hima fee in such lands 
only mean that the treasurer would do it if he could 
and that if it turned out at the end of two vears that 
the lands were taxable, lawfully sold and all proceed- 
ings regular,then and then only should the promise of 


the statute be fulfilled, then, certainly, the language 


contained in the amendments adopted by the legisla- 


ture, subsequent to 1862 were meaningless and pur- 
poseless, or if adopted for any purpose it was to de- 
ceive purchasers at tax sales into believing that they 


were buying something, which they were not. 


In the case of Cordién v. Commisstoners, 1st Me- 
Creary, 521, arising under the statutes of Kansas, 
containing a similar provision to section 78 above 
cited, the court say: 

‘* The state ts largely interested in the prompt 
collection of its revenue; when the owner of pro- 
perty tails to pay the taxes thereon, it becomes a 
matter of interest to the state to induce others to 
come forward and make the payment, taking a 
lien upon the property, which in default of re- 
demption may ripen into a title. But tax titles 
are Verv uncertain, and investments in them are 
very precarious, because of errors and irregular- 
itv, which may not be known to the purchaser 
and which may vitiate the sale. In order then 
to induce capitalists to come forward and invest 
their moneys in) such a manner as to replenish 
the treasury, the state of Kansas, by the acts of 
1868 and 1876 said to all such, if you will bid at 
tax sales and pay vour money, the amount invest. 
ed, with interest, shall be refunded from the 
county treasury, in case the same is afterwards 
discovered to be irregular or void. This legisla- 
tion did not of itself amount to a contract, but I 
think it did amount to a proposition on the part 
of the state, which when accepted and acted up- 
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on, became a contract binding upon the state, as 
well as upon the other party. | know of no ele- 
ment of a contract that is wanting.” 
In Commisstoners v. Faulkner, 27th Kas. 164, the 
court say: | 

‘*‘Whenever a county has sold land for taxes 
when it ought vot to have sold it, the purchase 
money has to be refunded upon the terms and 
directions of the statute. The legislature intend- 
ed by the adoption of this section to offer additi- 
onal inducements to persons to advance taxes up- 
on the security of tax certificates. The statute 
is plain and unambiguous. The first general 
maxim of interpretation is,  * That it is not per- 
mitted to interpret what has no need of interpre- 
tation, When an act is conceived in clear and 
precise terms, when the sense is manifest and 
leads to nothing absured, there can be no reason 
to refuse the sense, which this treaty naturally 
presents; to go elsewhere in search of conjectures 
in order to restrict or extinguish it, 1s to endeavor 
to elude it.” 
In Olmsteads case, Brightlev’s Reports 9, ( Pa 


Is sald: 


—_ 


‘Tt will be found that the soundest and safest 
rule by which to arrive at the meaning and inten- 
tion of a law, isto abide by the words which 
the lawmaker has used:” and in Packer v. Senrs- 
berry & Erie R. R. Co. 19 Pa. St. 220, Black, C. 
J. says; ctafter all the best argument ts to hold 
up the law and let it speak foritself. The broad- 
est, plamest and most natural view we can take 
of it, is the one that brings us the soonest to the 
truth.” 


We submit that the statute in question is conceived 
in clear and precise terms; that the sense is manifest 
and leads to nothing absured. We submit further 
that considering this statute as it now stands in com- 


parison with the statutes as they existed before the 


amendments, this and this only seems to have been 
the object of the legislature. The construction con- 
tended for by appellant, would bring a sense into the 
words the opposite of their clear and well determined 
meaning. 

The statute in question, section 78 of chapter 28, 
had its origin in the statutes of Iowa and exists there 
to-day inthe same form as originally enacted. It 
was taken by Nebraska from [Towa and by Dakota 
from Nebraska. It is true that m the latter state the 
statute was, prior to the decisions by the supreme 
court of that state hereinafter quoted, amended so as 
to read ** When by mistake of the treasurer er other 
ofiicer lands are sold” &e.; but those decisions clearly 
show that uo significance was given to the words con- 
tained in the amendment by the supreme court of 
Nebraska. The supreme court of Dakota, therefore, 
in the construction of thts statute followed the fami- 
liar rule adopted by this court in| numerous cases, by 
adopting the construction of the courts of those states 
by whose legislatures the statute was origionally adopt- 
ed. The statute having been taken from lowa and 
Nebraska, the legislature in adopting it, adopted 
the construction put upon it by the courts of those 
states, which construction became part of the law 
itself. 

McDonald v. Hover, 110 U.S. 619. 
Katlroad Cv. 7. Moore. 12] U. S. 
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The cases referred to are: 
Colter v. Mahaska Co. 17th lowa, 253. 
Scott Vv. Chickasaw Cv., 46 lowa, 253. 


Morris v. County ef Stowx, 42nd lowa, 416. 
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McCann v. Otoe Co., 2nd N. W.Rep.707. ( Neb. ) 
Roberts v. Adams Co., 25th N. W.Rep. 726. 
Roberts v. Adams Co., yoth N. W: Rep. ( Neb.) 


404. 
Wilson v. Butler County, 42 N. W. Rep. ( Neb.) 
SOl. 


In Scott v. Chickasaw County, lowa,and Roberts 
v. -ldams County, Nebraska, the statute as sub- 
stantially contained in section 78 of chapter 28 of the 
political code of Dakota was construed by the 
supreme courts of Iowa and Nebraska. In each of 
those cases the principles involved were identically 
the same as inthe case at bar. The lands sought to 
be taxed and sold were a part of the public domain 
of the United States. In the Iowa case no discussion 
was had upon the application of the statute, but the 
rchef granted necessarily involved the same construc- 
tion as was givento tt by the supreme court. of 
Dakota Territory. — - 
In the case of Roberts v. Adams County, 3oth N. 
W. (Neb.) 404, the statute read as follows: Section 
131 Revenue Laws of Nebraska: 


“When by mistake or wrongful act of the 
treasurer or other officer, land has been sold) on 
which no tax was due at the time, or whenever 
land is sold in consequence of error in describing 
such land in the tax receipt the county shall hold 
the purchaser harmless, by paving him the 
amount of principle, interest and costs to which 
he would have been entitled had the land been 
rightfully sold.” 


This was not a case where a mistake was made in 
the tax certificate in the description ot the land, but 


was a case where the lands were not subject to taxa- 
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tion. The court does not base its decision upon. the 
ground that the sale was a mistake or wrongtul act of 
some oflicer other than the treasurer, but says: 
‘The statute applies to all cases where the 
land has been sold for taxes when no taxes were due 
thereon. The county, through its treasurer, by offer- 
ingatract of land for sale for taxes claimed to be 
due thereon in effect says to the purchaser that the 
land offered for sale was taxable and the tax had 
not been paid. Honesty and fair dealing require 
that a county no more than an individual, shall 
be permitted to obtain and retain money paid 
under a mistake of fact. Onur statute has 
guaranteed the rights of a tax purchaser, so that 
he may recover the purchase money with inter- 
est, oréf the lands were not taxable, or no taxes 
were due thereon, the purchaser would be unable 
to eniorce his lien tor taxes, hence the statute 
requires the county to hold the purchaser harm- 
less by paying hin the amount of principle, in- 


terest and costs.” 

Nowhere in the opimon is it intimated that the 
right to recover exists by reason of a mistake or 
wrongtul act of the assessor and not of the treasurer. 
The remedy must arise trom the wrongful act of the 
treasurer alone. He is the person who sells the 
land and receives the money. The wrongful get of 
the assessor consists in the assessment of the property; 
by this assessment no night of action accrues to the 
purchaser under the statute. The statute furnishes 
a public record of lands liable for taxes for the guid- 
ance of the treasurer in the performance of his duties 
under the statute. 

Section 10, Chapter 28, Political Code. 
Section 85, Chapter 28, Political Code. 


1646, Compiled Laws. 
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The warrant is no more a protection so as to make 

the acts of the treasurer the less wrongful, than is a 
warrant issued to a sheriff out of a court not having 
jurisdiction of the subject matter, a protection to 
such sheriff. The treasurer derives his authority to 
make the sale, not from the warrant, but from the 
statute alone. 

Parker v. Sexton, 29th Ta. 42. 

Hlurley v. Powell, 31st Ta. 64. 

Rhodes v. Sexton, 33rd la. 540. 

K. R. Co. v. Carroll Co. la. 41st Ta. 1§3. 

Black on Tax Titles, Section 46. 


Sharp v. Spectr, 4th Hill 76. ° 


Even in the case of personal property, a warrant is 

no protection m cases where there was no jurisdiction 
State Vv. Shacklett, 37th Mo. 280. 
Hlenry v. Sargent, 13th N. H. 339. 
Haters v. Davies, 4th Vt. 601. 
AvHey v. Noyes, 43rd N. H. 2009. 
Cunningham v. Mitchell, 67th Pa. State, 82. 
Walden v. Dudly, 49th Mo. 420. 


In the latter case the court sav: 


‘The collector is an executive officer; in gen- 
eral it is his duty to collect all the taxes contain- 
ed in the assessment list. He has no discretion 
In the matter and is liable for the non-pertorm- 
ance of his duty. The exception is that when 
property is expressly excmipt from taxation by 
law, then the assessor has no jurisdiction. The 
assessment is simply void. He has no right) te 
collect it, accordingly we have uniformly held 
that the collector is not) personally Hable when 
the assessment has been irregular, provided there 
was no lability. and on the other hand THAT 


os 
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HE IS LIABLE WHEN THE PROPERTY IS 


WHOLLY EXEMPT. 
| 
' The learned counsel for the appellant contends that 
the provision making the treasurer and his sureties | 
hable for the money wrongfully received shows an in- 
tent to restrict his liability to acts which are peculiar- 


ly his own, but the statute has created no new or ad- 


ditional lability, and the language referred to by the 


learned counsel only strengthens our position, that 
the statute is simply declaratory of the common law, 
making the treasurer lable for monies received by 
him, which he had no authority to receive and no 
right to retain. The habilitv of the treasurer in’ this 
case is no greater and no different, except as to the 
amount of interest to be recovered, than that of the 
collector in the cases of /Zayes vo Pacific Mail Steam- 
ship Company, supra. 

Counsel also contends that as the taxes levied were 
not merely county. taxes, but territorial and’ school 
taxes as well, only that portion of the money which 
¢ went into the county treasury for its use, can be re- 
| covered back in anv event. But if this was money 


which the treasurer of the county, as its agent, had 


arr ~ a 


no authority to collect or receive for anv purpose, and 
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such as”. neither the territory nor the county could 
4 


lay any lawful claim to, it certainly makes no differ- 
ence for what purpose the treasurer claims to have 


collected it. It is certainly amost novel defence in 


wrongfully collected, by one having no right) or 
authority to receive it, that he claims to have re- 


an action to recover monies paid by mistake, and 
t 
ceived it for the use and benefit of another, who had 


50 


and could have no better right toit than himself. [f 
the money was wrongfully collected and belongs to 
the plaintiff, and is such as only the plaintiff can lay 
any lawiul claim to, it can certainly make no differ- 
ence for what purpose it was collected, or among 
how many it has been distributed 

Counse! further contends that: ‘‘even tf the = re- 
covery of the principal amounts claimed were justi- 
fiable, this interest allowance has no justification; in- 
terest at the rate of 30 per cent, should have’ been 
allowed, at most, only forthe time prescribed for re- 
demption for tax sales, namely, for two years from 
the dates of such sales.”’ But counsel evidently over- 
looks the fact that the statute of Dakota Territory, 
section 70, chapter 28 of the political code, (section 
1635, compiled Jaws) fixes the term of redemption 
‘at any time within two vears after the date of such 
sale, OR AT ANY TIME BEFORE THE EXNECU- 
TION OF A DEED OF CONVEYANCE THERE- 
FOR BY THE COUNTY TREASURER.” 

All of these questions have been carefully considered 
by the courts of the territory, and none of them were 
urged before the state supreme court upon the last 
trial of this question in the case of 7yler v. Cass 
(County 

The question ol ability of the COUNTY under the 
statute, as well as that of the measure of the plaint- 
iff's right to recover, have been most carefully consid- 
ered in the case ot Il ?/sen ve Butler ¢ ounty, 42N. W. 
(Nebraska) Sot. Judge Maxwell, in his’ opinion, 
SAVs : 


“The attorney for Butler county concedes 
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that the county is liable for the money paid for 

the tax purchase of the land, but contends that 

| ® the county is not liable for taxes thereafter volun- 

tarily paid on such land. A party having a lier 
on real estate, and having reason to believe that 
he has such a lien, by paving taxes to protect the 
same, cannot be said to have made such pay- 
ments voluntarily so as to proclude a recovery. 

The purpose is to protect his interest and if he 

fails to do this, the land would in all probability, 

be sold, and his security be clouded or lost. This 

rule is constantly apphed in cases of foreclosure 

of mortgage, and the courts have even given the 

| mortgagee who paid the taxes to protect the 
security, the right over prior incumbrances, Whose 
liens the payment served to protect 

Davis v. bean tig Mass. 360: Larthell vo Syvver- 

| son, 54 lowa 160. 

, The attorney for the county contends that as 
these taxes were not legally chargeable against the 
land therefore the plaintiff and her grantors paid 
the same at their peril, and as the land was not 
taxable, therefore there was no valid charge 

| against the same, and there can be no recovery. 
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We do not so understand the law; the objection ts 
not to the vilidity of the taxes if levied on tax- 
able real estate du/ ther were levied on property 
which was expressly cxcepled by the constitution 

from taxation. The county caused the property 
| to be assessed from vear to year, and levied taxes 

thereon, and held it out to the world as being tax- 
able, and extended it on its records as such, and 
that certain taxes were duc thereon, which its 
treasurer from vear to vear received. The tax 
purchaser has the right to assume that the re- 
cords of the county state the facts as they actu- 
ally exist, and rely upon them, but 1s not com- 
pelled to look clsewhere for evidence of their 
veracity. With what consistency can the county 
say, in effect: * T assessed the property and lev- 
ied the taxes thereon, which you paid and the 
money is now in the county treasury, but no taxes 
were due on such land, and you should not have 


paid the same. But having done so, you must 
suffer the loss.’ . ” ” . * 
Such an answer would not avail between indivi- 
duals, and should not be tolerated. The case ts 
entirely different from that of the tax payer who 
voluntarily pavs a questionable tax without ob- 
jection. In such case there can be no recovery 
because the partv waives the objection by delib- 
erately paying the money claimed. He may have 
an object in this. , ” ” ” ad 
The law for the protection of tax pavers how- 
ever, is designed as an inducement to those who 
may purchase real estate upon which taxes are de- 
linguent, but granting to them,at least the repay- 
ment of the purchase price, and interest, in case 
the title to the property and lien of the taxes 
thereon fail from any cause. And so well has 
the law operated that taxes as a rule in the staie 
are promptly paid. The delinquent list being of 
but small proportions, while no person has_ been 
robbed of valuable property for a trifle; but no 
county will be permitted to retain money collect- 
ed as in the case at bar, to which it has no law- 
ful or equitable right.” 


The statute creating the lability according to 
the construction placed upon it by the supreme 
court of the territory, having been previously con- 
strued by the highest courts of the states of Iowa and 
Nebraska, from which it was adopted, and the 
supreme court of the Territory of Dakota having pro- 
perly adopted the construction of those courts, 
this court will give great weight to such construction, 
if not receive it as absolutely binding upon it. — /we. 
M. Sweeny et alv. WW. 1. Lomme, 22 Wallace 208; 
Calomet, ctal v. Doull, 133 U.S. 216. 
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FOURTH AND FIFTH ASSIGNMENT. 


The motion for judgment, (printed record, page 
33), motion for new trial, (printed record, page 37- 
42-43) in which such assignment and motion for a 
rehearing is included, are but corollaries of the other 
assignments, and stand or fall with them. They are 
fully considered in the argument of the other assign- 
ments of error, and in our view of the case, require 
no further elaboration, 

We contend, therefore, that the decision of the 
district court of Stutsman county, (printed record, 
page 34), which was in all things affirmed by the 
supreme court of the territory, in a decision which 
necessarily involved the construction of the statute, 
as herein contended for, contained no error, but was 
an unavoidable conclusion, based upon the facts of 
this case and the law applicable thereto. 

W. E. DonGeE, 
Attorney for Appellee. 
J. H. BaLpwiny, 
D. B. KURTZ, AND 
Joun S. WATSON, 
of Counsel. 
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Supreme Court of the United States, 
OcroBEeR Term, 1888/ 67-7 


e 1076. ; ~_ 
No . ) 
e “ 


STUTSMAN COUNTY, Appellant. 


Vs. 


CHARLES 8S. WALLACE ann JAMES M. MARTIN, As 


ASSIGNEE OF DANIEL H. WALLACE 


APPEAL FROM THE SUPREME Court OF tHe TERRITORY 


or Dakora. 


Motion by Defendants to dismiss the Appeal with motion 


to affirm. 


J. H. BALpwiy, 
Attorney for Defendants. 


es 


Attorie ys for Apu lheant. 


You are hereby notified that the within motion with bricts, will 
be presented to the Supreme Court of the United States, on Monday, 


ISS, at the convening of satd Court. 
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IN THE SUPREME COURT OF THE UNITED STATES, 
OCT, TERM, 1888 No, 1076, 


——_—_— 


STUTSMAN COUNTY, Appe.yant, 
VS. 
CHARLES 8S. WALLACE anxp JAMES M. MARTIN, 


ASSIGNEE OF DAnreEL H. WALLACE. 


A ; wal rom the Su reine (‘rt of Dakota Territory, 
I i , 


MOTION TO DISMIs8 THE APPEAL WITH MOTION TO AFFIRM, 


Now, Oct. Z €& 1889, comes defendants, Chas. S. Wallace and 
James M. Martin, Assignee of Daniel H. Wallace, by their attor- 
ney, J. H. Baldwin, and moves the court to dismiss the appeal in 
the above stated case for the following reasons : 

Ist. That at the time of the allowance of said appeal by the 
Chief Justice of the Supreme Court of Dakota Territory and the 
issuing of the citation by him, the said case was not pending in 
said Supreme Court, but was then pending in the District Court 
of Stutsman County, said Territory, the record and all proceed- 
ings therein having long prior thereto beep remitted to said Dis- 
trict Court, and said Chief Justice had no jurisdiction or author- 
ity in the premises tu allow said appeal and award said citation. 

2d. That the record, as certified by the clerk of said Supreme 
Court, and filed by appellant, is not the record in said case. 

3d. That the said record being in the District Court of Stuts- 
man county at the time of the allowance of this appeal, was not 
brought up by the appeal as taken, nor by any subsequent pro- 
ceeding on the part of the appellant, and therefore no record has 
been filed with the clerk of this court. There is, therefore, no 
record before the court in this case. 

Defendants also move the court to affirm the judgment of the 
court below for the reason, that there are no errors assigned or 
questions involved in said appeal, which this court would, after 
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final argument, consider, and that it is manifest that the appeal 
was taken for delay only; and they further pray that if it be the 
opinion of the court that said appeal was sued out for the pur- 
pose of delay, that damages at the rate of ten per cent., in addi- 
tion to interest, be awarded them upon the amount of the judg- 
ment, in accordance with the 23d rule of this court. 
J. H. BALDWIN, 
Attorney for Defendants. 


STATEMENT OF THE CASE, 

The following is a brief statement of the case presenting the 
questions involved in the foregoing mation to dismiss and affirm. 
The Northern Pacific Railroad Company, a corporation organized 
and existing under the Act of Congress, approved July 2d, 1864, 
13 U.S. Stat. at Large, 567 to 569, and subsequent acts and 
resolutions of Congress relating thereto, had granted to it by said 
act each and every of the severally described pieces of land set 
forth in the Schedules A and B in the printed record of this case 
on pages 7 to 25 inclusive; everything had been done by it to 
acquire a complete and perfect title thereto, except the payment 
of the costs of survey and selection thereof, and fees for taking 
out the patents therefor, as required by the Act of Congress of 
July 15th, 1870, appropriating certain moneys to defray the 
costs of surveying and selecting the lands of said corporation. 
16 U.S. Stat. at L., 305 and 506. 

That up to March 16th, 1886, said corporation had not com- 
plied with any of the requirements of said act of July 15th, 1870, 
to complete a perfect title to said lands in itself. That in the 
year 1880, the officers of the county appellant, authorized to as- 
sess property therein for the : urp.-e of taxation and to levy and 
assess taxes, assessed said several pices of land contained in 
schedule A, and levied thei:eun, Ter itorial, County, General 
School and District School taxes ior the year 1880; also in the 
year [881 said officers assessed said lands in schedule A, and lev- 
ied taxes for the same purpose. That none of said taxes assessed 
as aforesaid having been paid, the treasurer of said county ad- 
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vertised said lands for sale, for the payment of said taxes, on the 
first Monday of October, 1882, and sold the same to the said 
defendant, Charles S. Wallace, for the sums respectively men- 
tioned in said schedule, and amounting in the aggregate to 
$5221.75, and who upon the same day paid to said Treasurer the 
amount of his said bid, together with the taxes of 1481, due and 
payable for the preservation of his lien therefor, and equitable 
title to said lands, viz: $4699.25, and received from the said 
Treasurer his certificate of sale of lands in form provided by law 
to be issued upon the sale of lands for non-payment of taxes. In 
the year 1882, the officers aforesaid, assessed all of the pieces of 
land mentioned and described in Schedule B, and levied taxes 
thereon for the same purpose, viz: Territorial, County, General 
School, and District School taxes, for the year 1882, all of which 
taxes remained unpaid on October Ist, 1883. That upon that 
day, the treasurer of said county, after duly advertising said lands 
for sale for non-payment of taxes, sold the same to the said 
defendant, Charles 8S. Wallace, for the aggregate price or sum 
of six thousand and thirty-three doilars, whereupon the said 
treasurer executed ard delivered to said Charles S. Wallace 
certificates of sale of said lands, in form as provided by law. 

In October, 1884, and September, 1585, two certain actions 
were brought in the District Court in and for said Stutsman 
county, Dakota Territory, wherein said Northern Pacitic Rail- 
road Company was plaintiff, in one of which William E, 
Mansfield, the then treasurer of said appellant county, 
and said defendant, Charles S. Wallace were defendants, and 
in the other, George L. Webster, the then county treas- 
urer of said appellant county, and said Wallace were de- 
fendants, the object whereof was to obtain decrees that said 
defendants, William E. Mansfield, and George L. Webster, 
treasurers of said county, their deputies and successors,be forever 
enjoined and restrained from executing any tax deed, or deeds 
conveying any of the parcels of land, in the first case described 
in schedule A, and in the second in schedule B, based upon or 
growing out of the sales of said lands to said Charles 8. Wallace, 
or to enfurce the payment of the taxes assessed against the same. 

That thereafter, on the 6th of August, 1886, in the first case, 
and Sept. 17th, 1886, in the second case, and after the decision 
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of your Honorable Court of the case of the Northern Pacific 
Railroad Co. vs. Traill Co., 115 U. S., 600, &c., said court made 
its final decree in said cases granting the injunctions and restrain- 
ing orders as prayed for by said plaintiff railroad company. (See 
printed record, p. 30, 31, 32.) 

That after said restraining orders were made in the above sta- 
ted cases, said Charles S. Wallace, and James M. Martin, assig- 
nee of Daniel H. Wallace. who had by assignment acquired an 
interest in said certificates of sale, brought this suit to recover 
the amount paid for the said lands, at said tax sales with subse- 
quent taxes paid thereon, in the District Court of Stutsman Co., 
in said Territory. 

On April 13th, 1587, the facts were stipulated and filed by 
the parties in said court, (see printed record, page 27-33, inclu- 
sive), and on the same day, (April 13th, 1887,) appellant county 
moved the court for judgment. (For motion for judgment see 
printed record, page 33.) 

On the same day after argument, and submission of case, the 
court found the facts and enters judgment for plaintiffs. (For 
findings of fact and conclusion of laws with order for judgment, 
see printed record, page 34.) 


On the same day, to-wit, April 15th, 1887, appellant county 
filed, in said court its exceptions to the order of Court denying 
its said motion for judgment. (For exceptions to order of court, 
see printed record, page 36. ) 

On the same day appellant county also filed a motion for new 
trial. (For motion for new trial see printed record, page 37.) 

On the same day, the court, after hearing, over-ruled the mo- 
tion and denied a new trial, whereupon appellant county took 
their appeal to the Supreme Court of the Territory, assigning 
for error the rulings and orders of the District Court. (See as- 
signments of error to District Court, printed record, page 39-40.) 

At May Term, 1887, of the Suj reine Court of Dakota Terri- 
tory, the case was heard, and uu May 26th, 1887, said court af- 
firmed, in all things, the judgmeut of the District Court, and 
ordered the cause remanded to the District Court for further 
proceedings according to law. (See judgment, and order of the 
Supreme Court, printed record, page 39-40. ) 
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That on June 22d, 1887, the record of said cause was remitted 
by the clerk, in obedience to the order of the Supreme Court, to 
the District Court of Stutsman county. (See extract from re- 
turn of clerk of Supreme Court of Dakota Territory, in answer 
to certiorari on page 54 of printed record.) 

On Feb. 6th, 1888, appellant county moved the Supreme 
Court of Dakota Territory for a rehearing in the case, which mo- 
tion was at the February term of said court, heard and dismissed 
on the ground that said court was without jurisdiction, the case 
having been remitted to the court below. (See reasons of court 
filed, return of clerk to certiorari, page 54 of printed record.) 

On Feb. 24th, 1888, appellant county presented to said Su- 
preme Court its petition praying that an appeal may be allowed 
and that a transcript of the record and proceedings in the case 
duly authenticated may be sent to your Honorable Court, which 
appeal was allowed by Bartlett Tripp, Chief Jnstice of said court, 
who afterwards, on March 16th, 1888, signed and issued his cita- 
tion in said case to defendants and appellees. 


ARGUMENT. 


First, on the motion to dismiss. 

From the record of the proceedings had in this case in the Su- 
preme Court of the Territory, two questions presents themselves, 
Ist. Is this cause properly in this court? and second are the 
records and proceedings certitied to this court, the records of the 
case ? 

At the date said case was appealed to, argued, and disposed 
of in the Supreme Court of the Territory .of Dakota, the follow- 
ing territorial statutes regulating the transmission of records to 
and from the Supreme Court were in force in said Territory, 
namely: Sections 4 and 25, of chapter 20, of the acts of the 
Territorial iegislature, approved March 11th, 1887, which read 
as follows : 

Section 4. (Transmission of * * * _ papers by clerk.) 

“Upon an appeal being perfected the clerk of the Court from 
which the appeal is taken shall, at the expense of the appellant, 
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forthwith transmit to the Supreme Court, if the appeal is from a 
judgment, the judgment roll ; if the appeal is from an order, he 
shall transmit the order appealed from, and the original papers, 
used by each party, on the application of the party appealed from. 
The Court may, however, in each case, direct copies to be sent in 
lieu of the originals. The clerk shall also, in all cases, transmit 
to the Supreme Court the notice of appeal and undertaking given 
thereon ; and he shall annex to the papers so transmitted a cer- 
tificate, under his hand and the seal of the Court, from which 
the appeal is taken, certifying that they are the original papers 
or copies, as the case may be, and that they are transmitted to 
the Supreme Court pursuant to such appeal. No further certifi- 
cate or attestation shall be necessary.” 

Section 25. (Court may grantarehearing. What clerk must 
transmit. ) 

“Upon an appeal from a judgment or order, or upon a writ of 
error, the Supreme Court may reverse, affirm or modify the 
judgment or order, and as to any or all of the parties; and may: 
if necessary or proper, order a new trial ; and if the appeal is 
from a part of the judgment or order, may reverse, affirm or 
modify, as to the part appealed from. 

In all cases the Supreme Court shall remit its judgment or de- 
cision to the Court from which the appeal or writ of error was 
taken, to be enforced accordingly ; and if from a judgment, final 
judgment shall thereupon be entered in the Court below, in ac. 
cordance therewith, except where otherwise ordered, the clerk of 
the Supreme Court shall remit to such Court the papers trans- 
mitted to the Supreme Court, the appeal or writ of error, together 
with the judgment or decision of the Supreme Court thereon, 
within sixty days after the same shall have been made, unless 
the Supreme Court, on application of either of the parties, shall 
direct them to be retained for the purpose of enabling such par- 
ties to move for a re-hearing. In case such motion for a re-hearing 
is denied, the papers shall be remitted within twenty days after 
such denial. The clerk of the Supreme Court shall, in all cases, 
except when the order or judgment is aftirmed, also transmit 
with the papers so returned by him, a certified copy of the opinion 
of the Supreme Court, and his fees for such copy shall be taxed 
and allowed with his other fees in the case.” 
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The purported record on file in this case discloses no order for 
copies to be certified by the clerk of the District Court. And 
hence, on the 26th day of May, 1887, when the Supreme Court 
reviewed the cause, and affirmed in all things the judgment of 
the District court, “and remitted the cause to that Court for 
further proceedings according to law ;” it must have had under 
consideration the files constituting the original records in the 
case. 

The provisions of section 25, above quoted, require the clerk of 
the Supreme Court to remit to the District Court the papers cer- 
tified to the Supreme Court on the appeal, together with the 
judgment or decision of the Supreme Court thereon, within sixty 
days after the same is made, unless the Supreme Court on appli- 
cation of either of the parties, directs them to be retained for the 
purpose of enabling such parties to move for a rehearing, ete. 
The purported records now on file in this Court do not disclose that 
any such application was made by, or order granted to the appel- 
lant but it does disclose the fact that no application was made for a 
re-hearing in the Supreme Court for nearly nine months after 
the rendition of said judgment, viz: on February 6th, 1888,when 
the motion was denied on the ground that the Supreme Court 
was without jurisdiction, “the case having been remitted to the Court 
below.” (See reasons of the Court filed, page 54 of printed ree- 
ord.) All this transpired prior to any effort on appellants part 
to perfect an appeal to this Court in said cause. It follows, then, 
according to the record, that on February 24th, 1888, when the 
appellant county presented t. said Supreme Court its petition for 
an appeal, asking that a transcript of the record and proceedings 
in the case, duly authenticated, be sent to this Court, there not 
only was not, but could not, without a direct violation of the law, 
have been any cause pending, or a single paper constituting the 
record thereof on file in said Court, and said Supreme Court was 
at that time stripped of jurisdiction, as well as of all records of 
any proceedings had in said cause, except such as might be 
shown by its trial docket. By what authority then, did the Hon- 
Chief Justice of that Court, on March 16th, 1888, allow said ap- 
peal, and sign and issue his citation to the parties to said cause, 
and whence comes the record now in this Court ? 

We are not required to consider the proposition which has 


8 


been recently discussed before this Court, as to whether or not an 
appeal may be taken, by the observance of the proper rules of 
procedure, from the judgment of the Supreme Court of a Terri- 
tory, to this Court, after the remittiture had been sent down, but 
within the time allowed for an appeal, but we contend that at 
the time this appeal was sought to be taken, the appellant hav- 
ing tacitly allowed the record to be transmitted to the lower 
Court, and jurisdiction exercised therein, by that Court for nearly 
nine months, the mode of procedure adopted gives to this Court 
no power to review the case upon its merits, the appellant 
having failed to have filed in this Court the record of said case, 
as required by rule of this Court. 

It cannot be urged that the alleged record filed in this Court, 
apparently properly authenticated by the clerk of the Supreme 
Court of Dakota, is conclusive of its own validity, for it is by 
itself impeached in this, that it shows upon its face that the record 
in said case was remitted on June 22nd, 1887, to the District Court 
of Stutsman County, from which the appeal was taken, and the 
statute providing for such transmission defined the record as “all 
papers transmitted to the Supreme Court on the appeal.” It 
cannot be urged that the clerk failed to obey this provision of 
the law, for such presumption is precluded by the record, and 
were it not, a mere failure of the clerk to remit the record in a 
cause will never militate to the prejudice of a party, for in con- 
templation of the law there was no record after the expiration 
of the limit for its retension. The statute above referred to is 
identical in its provisions with those of chapter 263, Laws of 
Wisconsin, 1860. In the case of Pringle vs. Dunn, and others, 
(39 Wisconsin 435), Chief Justice Ryan in writing the opinion 
of the Court, said: “The statute of 1860 requires the clerk of this 
Court to remit appeal papers to the Court below, within 30 days 
after judgment on the appeal, unless this Court directs them to 
be retained for the purpose of a motion for a re-hearing. And 
when the papers are so remitted,all jurisdiction here of the appeal 
ceases, and we are obliged to hold that even when the record is not 
actually reimtted, the statute takes away the jurisdiction of this Court 
of appeals after thirty days from judgment, unless the record is re. 
tained here, by order of the Court under the statute, See also, 
Pierce vs. Kelly, ibid 568. This doctrine was followed by the Su- 
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preme Court of Dakota, in the disposition of the motion for a 
re-hearing on February 6th, 1888, in this case, some seven months 
after its jurisdiction had ceased by the transmission of the record, 
after which it could not reacquire jurisdiction or recall the record, 
except so far as it had power to recall its own judgment, for the 
purpose of correcting clerical errors therein. (See opinion of 
Court, page 54 of printed recerd.) Also, Washington Bridge 
Co. vs. Stewart, 3 How, U. 5. 415. Nonan vs. Bradley, 12 
Wall. 128. 

Every presumption of the validity either of this appeal, or of 
the purported record now on file in this Court, pre-supposes a di- 
rect violation by the Supreme Court of Dakota, or its clerk, of 
the plain provisions of the Dakota statute, which the Court will 
never presume. 

So far as this question is concerned, it is clear that the rule 
would be the same in case of an appeal, as in cases where a jury 
was employed to determine issues of fact, and a writ of error sued 
out. 

There are numerous and uniform decisions of this Court hold- 
ding that a writ of error should be directed to the Court in 
which the record is deposited at the time of the issuance of the 
writ. 

In the case of Gelston, et al, vs. Hoyt, 3 Wheaton 504, it ap- 
peared that a writ of crror was direeted to the Court of appeals, 
of the state of New Yi rk ; such Court having remitted the record 
to the Supreme Court prior to receiving the writ, could not exe- 
cute it. It wa- then presented to the Supreme Court, but being 
directed to the Court of appeals, could not regularly be executed 
by that Court. 

See Aldrich vs. Aetna Insurance Co., 8 Wall. 491. Polleys, 
et al vs. Black River Improvement Co., 115 U.S. 81. 

In the case last above cited there was a motion to dismiss the 
appeal on the ground that the writ of error was directed to the 
Circuit Court of La Crosse County, and it was claimed that the 
same should have been directed to the Supreme Court of the State. 
It was held that under the Wisconsin statute the record itself 
was remitted to the lower Court, and the writ was therefore 
properly directed to such Court. The objection above stated 
was overruled. 
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The provisions of the statutes of New York and Massachusetts, 
respecting the transmission of records, are similar to those of 
Wisconsin and Dakota, and require the record itself to be remit- 
ted to the Court from which the appeal emanated. 

This Court has held that in appeals from such states, when the 
Supreme Court is not the custodian of its own records, the proper 
practice is to direct the writ of error to the inferior Court in 
Which the reeord is deposited. Foxton D. Atherton, et al vs. 
Jehn Fowler, et al, 91 U.S. 145. 

“The writ of error is properly directed to the Court which 
holds the proecedings as part of its own records, and exercises 
judicial power over them.”  TTunt vs. Palos, 4 How, 590, 

“The record cannot be found in two Courts at the same time. 
The original record may be in one and a copy in another, or one 
Court may have the record, and another the means of making 
one precisely the same in all respects, but the record proper can 
only be in one place at the same time.” — Atherton vs. Fowler, 
supra, 

It follows that had this appeal been prosecuted by a writ of 
error, the same should have been direeted to the District Court 
of Stutsman County, and not to the Supreme Court of Dakota. 
And the same rule is applicable in cases of appeal; and it was 
incumbent on the appellant to produce the record from the Court 
having the proper custody thereof, and jurisdiction in the case. 

It is unnecessary to consider the proper mode of procedure to 
obtain the records Ina cause appealed from, and to invest this 
Court with jurisdiction thereof, after the Sureme Court of a Ter- 
ritory has exhausted its jurisdiction, and parted with the reeord, 
and the inferior tribunal from whieh the appeal was originally 
taken has exercised jurisdiction therein, it being the legal custo- 
dian of the record, but we submit, 

Ist. That when this appeal was taken, the Supreme Court of 
Dakota had no more authority to act in the matter than it had 
before the first appeal was taken from the judgment of the Dis- 
trict Court,for the District Court had reaequlre d jurisdiction of the 
action, and the custody of the record, and two tribunals cannot 
have jurisdiction over the same controversy, nor be the legal cus- 
todians of the same record at the same time. 

2d. ‘That an appeal from a Court having neither jurisdiction 
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of a controversy, ncr custody of the record, cannot operate to in- 
vest the appellate Court with either jurisdiction of the controversy, 
or legal custody of the record | 

But over and beyond the question as to the power, or right, of 
the Supreme Court of Dakota, or a Judge thereof, to grant an 
appeal from a cause not then pending in said Court, and the 
jurisdiction of this Court in the premises, appellees submit that 
this cause should be dismissed for the reason, that the appellant 
has utterly failed to comply with rule nine of this Court, in this, 
that they did not cause the record thereof to be filed with the 
clerk of this Court, within the first six days of the term to which 
the appeal was taken. True, they caused to be filed certain pa- 
pers purporting to be the record, but so garbled that its falsity 
could only be disclosed to this Court by a certlorart proceeding 
which developed the fact from the journal, or trial docket, of the 
Territorial Supreme Court, that the record in fact, was not in said 
Court, but was at the date of appeal,by remittitur, in the custody 
and jurisdiction of another Court, to-wit: the District Court of 
Stutsman County; a fact which must have been known to appel- 
lant at that time; for it now appears by the return to said certiorart 
(page 54 of the printed record,) its motion for a re-hearing was 
refused and dismissed for that very reason. Yet with this 
knowledge, no attempt was made. to obtain the true record, 
and file the same a- required by said rule. Under the 
provisions of this rule‘), it is the appellees privilege, in case 
of the failure of the appellant to comply therewith, to move to 
dismiss. This privilege they could not avail themselves of until 
after the return tu i+ certiorari, the purported record filed not 
disclosing upon its fice anything to impeach its validity. We 
therefore submit for the reasons assigned the appeal in this case 
should be dismissed. 


Second, on the motion to attirm. 

The assignments of error in this case present but two questions 
for the consideration of the Court. Ist. Were there any taxes 
due on the land sold? (1st assignment.) 2d. If notaxes were 
due on the land sold under the provisions of section 75, of chap- 
ter 28, of the Political Code of Dakota Territory, were plaintiffs 
below entitled to recover from the Appellant County the pur- 
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chase money price, with subsequent taxes paid with interest at 30 
per cent.? (For assignments of error see printed record, page 51.) 
As to the first point it is conceded in the stipulated facts (see 
printed record, page 27-28, sec. 1, 2, 5 and 4, copy of stipulated 
facts) that the government of the United States, since the passage 
of the act of July 15th, 1870, had caused said lands to be sur- 


veyed at its own expense, no part of whieh expense, or cost of 


surveying, was paid to it by said railroad company, or by any 
one in its behalf, or by any party in interest, prior to March 16, 
1886. “The patents for said lands, or any of them, had not on 
the first day of January, 1884, been issued to said Company, or 
to any person for sail Company, and the Government of the 
United States refused to issue said patents until the payment for 
surveying and selecting said lands, as above mentioned and re- 
quired by sid act of July loth, ISTO, had been done.” “And 
said act is made a part hereof” The act of Congress of July 15, 
1870, reads as follows: “And provided further, that before any 
land granted to said Company by the United States shall be con- 
veyed to any party entitled thereto under any acts incorporating 
or relating to said Company, there shall first be paid into the 
treasury of the Uuited States the cost of surveying, selecting and 
conveying the same, by the said Company, or party in interest.” 


16 U.S. St. at Large, pages 505, 508. 


This stipulation then brings the case clearly within the rulings 
of your Honorable Court with regard to the liability to taxation 
of the lands granted the Northern Pacific Railroad Company, in 
the case of Northern Pacific Railroad Company vs. Traill Co., 
115 U. S., 600, &e., as well as vour rulings in the cases of Rail- 
way Co, vs. Prescott, 16 Wall 605, and Railway Co. vs. MeShane, 
22 Wall, 444. 

This case being on all fours the same as that of the Traill 
Co. ease above cited, the District, and Supreme Court below, 
could not otherwise hold than that the lands sold by the Treas- 
urer of said Appellant County, and purchased by Wallace, were 
not subject to taxation, and that therefore there were no taxes 


due on them at the time of sale. The date of the rendering of 
the decisions above cited were all prior to the commencement of 


this suit in the District Court, and upon the argument of the case, 
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both in the District and Supreme Court, were cited by counsel 
for the appellees, and appellant county, and its counsel, were 
fully aware of their import and applicability to the facts in this 
ease, In assigning, then, for error, that “the Court erred in hold- 
ing that the lands mentioned were not subject to, or liable for, 
the taxes as-essed thereon, and that there were no taxes due 
thereon when sold,” they fly in the fuce of these three well known 
decisions, and bring themselves within the rule of Swope vs. Lef- 
tingwell, 105 U.S. page 5, and McKee vs. Rains, 10 Wall, 22. 
In the first of these cases your Honorable Court held on a motion 
to dismiss and affirm, that “when this Court has jurisdiction, a 
federal question being involved, but the decision below being in 
accordance with precedents of this Court, a motion to affirm will 
be granted.” But further in support of Appellees motion for 
attirmation with 10 per cent. damages for delay, your [Lonorable 
Court's attention is called to the facts stipulated, (privted record, 
page 30, 31, seetions S and 9 of copy of stipulated tuets) that 
two suits were brought by said Railroad Company against the 
Treasurer of said Appellant County in 1884 and 1S85 to restrain 
them and their suceessors from the execution and delivery of 
deeds to suid defendant, Charles S. Wallace, for these same lands 
purchased by him under the same facts and circumstances as 
this , stipulated in the Cisse of Northern Pacitie Railrond Co, Ve. 
Trail! Couty, and after the decision and publication of said ease, 
and upon the authority of the same, viz: on August 6th and 
Sept. 17th, 1886, the District Court, in and for said Appellant 
County, made the orders and deerees prayed for therein, of all 
of which tacts Appellant County had not only fall notiee, but 
was actually bound, precinded and estopped thereby from as- 
serting any right to tax the same. These circumstances ought 
to, and we ieel warranted in believing, will weigh much ia cde- 
termining the decision of your Honorable Court favorably to 
this motion, 


This disposes of the only federal question invelved in this il} 
peal, The second is one that arises under a Territorial statute 
and draws in question no constitutional, or statutory, enactment 
of the Congress. A statute passed by the Territorial legislature 
for the local regulation of its revenues and better securing the 
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collection of the same. This Court has so many times decided 
that it would not review the decision of the highest court of a 
state on the provisions of a mere local statute calling in question 
no constitutional or statutory right of the citizen of the United 
States, that it would be an affectation of learning to cite the au- 
thorities, and in the case of Sweeny vs. Lomme, 22 Wall, 208, 
the same rule was applied in the case of Territorial local regula- 
tion, when different states and territories had construed the same 
statute differently. Such a rule is eminently proper, and partie- 
ularly so in a case when the decision of a territorial court coin- 
cides with the uniform decisions of neighboring states and terri- 
tories with similar legislation. See also Miners Bank vs. Iowa, 
12 How, 1. 

The statutory provisions of Dakota Territory upon the question 
at issue is very comprehensive and free from the charge of am- 
biguity. See. 78, chapter 28 of ‘the Politieal Code, and under 
which recovery was had in this case in the Courts below, is as 
follows: “When, by mistake or wrongful act of the Treasurer, 
land has been sold on which no tax was due at the time, the 
county is to save the purchaser harmless by paying him the 
amount of principal and interest to which he would have been 
entitled had the land been rightfully sold, *  * — In order to 
determine what the purchaser is entitled to be paid by the coun- 
ty, sectiun 70 of the same chapter declares, “The owner or ovcu- 
pant of any land sold for taxes, or any other person, may redeem 
the same at any time within two years after the day of such sale, 
or at any time before the execution of a deed of conveyance there- 
for by the County Treasurer, by paying the County Treas- 
urer for the use of the purchaser, his heirs or assignees, 
the sum mentioned in the certifieate, and interest there- 
on at the rate of thirty por cent per annum from the 
date of purchase, together witli ail other taxes subsequently paid, 
whether fur any year or years previous or subsequent to said 
sale, and interest thereon at the same rate from the date of such 
payment.” 


The decision of the case at bar by the District and Supreme 
Court is in harmony with that of the Supreme Court of Nebraska 
in the case of Roberts, vs. Adams County, 20 Nebraska Reports, 
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page 409, also, McCanr, vs. Oto County, 9 Nebraska, 524, &e., 
under the provisions of a similar statute, and from the language 
of which, one would suppose the Dakota Statute was copied. 
The Nebraska Statute reads as follows: “When by mistake or 
wrongful act of the Treasurer, or other officer, land has been sold 
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on which no tax was due at the time = * the County shall 
hold the purchaser harmless by paving him the amount of prin- 
cipal, interest, and costs, to which he would have been entitled 
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had the land been rightfully sold.” In the ease of Rob- 
erts vs. Adams County, supra, a case similar to the one at bar, 
in this that the lands taxed and sold were United States govern- 
ment lands, and not subject to taxation, the Court “ay “No tax 
was due against said land atthe time of sale for the reason that 
said land at the time of assessment belonged to the yveneral gov- 
ernment and was not liable for taxes. That said lanl was wrong: 
fully placed upon the tax list, Wrongtully assessed and wrong- 
fully sold, * | The statute applies to all cases 
where fand bas been sold for taxes when no taxes were 
due thereow. The County, through its Treasurer, by offer- 
Ing a tract of land for sale for the taxes claimed to be due there- 
on in-elfeet says to the purchaser, that the land offered for sale 
Was taxable, and the taxes had not been patd. Our statute has 
guarded the rights of a tax purchaser, and it ix crear the County 
ix liable, and che Court should have se found.” 


Other neighboring States, under similar laws, have ruled in 
the same way. Notably, the State of Natsas, in Commissioners, 
vs. Young, 18 Kan., 440. The State of Wiseonsin, in Norton, 
vs Supervisors, 15 Wis., 684, State ex. rel. Wollte, vs. Supervi- 
sors, 29 Wis. 79. Marsh, Adis, ve. Supervisors, 42 Wis. 375. 
The State of Iowa, in Coulter, vs. County, 17 Lowa 92, and Mor- 
rison, vs. County of Sioux, 42 Lowa 416. Judge McCrary, tn the 
ease of Corbin, vs. Commissioners, | MeCrary, 521, arising under 
the statutes of Kansas, thus comments on the purpose and policy 
of these refunding tax laws. “The state is largely interested m 
the prompt colleetion of its revenue, When the owner of prope 
erty fnils to pay the taxes thereon, it becomes a matter of Inter- 
est to the state to induce others to come forward and make the 
payment, taking a lien upon the property, which in default of 
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redemption, may ripen into a title. But tax titles are very un- 
certain, and investments in them are often precarious, because of 
errors and irregularities, which may not be known to the pur- 
chaser, and which may vitiate the sale. In order then to induce 
capitalists to come forward and invest their means in such a 
manner as to replenish the treasury, the state of Kansas, by the 
acts of 1868, and 1876, said to all such: “Tt you will bid: at 
tax sales and pay your money, the amount invested with interest, 
shall be refunded from the county treasury in case the sale is 
afterwards discovered to be irregular or void.” | 
In the present case, the proposition embraced in’ the statute 
was accepted by the plaintiff? Upon the faith of it he in- 
vested his money. “There was a stipulation by the agreement 
of minds, upon a sufficient consideration, that the plainul? hav- 
ing bid offthe lands at tax sale, and paid his money theretor, 
should) be entitled to receive his money with interest from the 
County Treasurer, if by reason of irregularity or invalidity the 
sale could not be consummated.” 

Appiying the reasoning of Judge MeCrary in the above case, 
and that of the Supreme Court of Nebraska, in Roberts vs. 
Adams County, to the facts as stipulated in this case, and unde: 
the most liberal construction of the statute of Dakota, the Dis- 
trict and Supreme Courts of that ‘Territory could come to ne 
other conclusion than that the plaintiffs below were entitled to 
recover; and following the tread of all the rulings of this 
Court that when, by the assignments of error no questions are 
raised other than those well decided by your Honorable Court, 
or are such as are for local regulation, arising upon the construc: 
tion acd application of local statutes, this Court will not delay 
a cause for final hearing, but will, upon motion, attirm the Court 
below, and when it Is apparent taai sea appeal was taken in 
the face of well considered and aniform authority and with ne 


hope of reversal, will afhirm, with costs, as provided by rule 25. 
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Supreme Court of the Cuited States. 
OCTOBER TERM, 1891. 
No. SY, 


STUTSMAN COUNTY, Apretvant, 
vs. 


CHARLES 8S. WALLACE ert At. 


—— ED 


REPLY BRIEF ON BEHALF OF THE APPELLEES. 


REPLY TO POINT IV OF APPELLANTS BRIEF. 


This reply is submitted tn view of the fact that appellant’s 
brief was not filed or served until the day upon which this 
cause was called tor argument, and long subsequent to the 
preparation and filing of our own brief. 

Appellant makes the specific point that in any event appellees 
can only vecover the county taxes; and as they are mingled with 
those levied for other [EP Pases, there can be no vecove ry. 

Our reply to this potnt ts, first, it was never assigned as 
error in the record of this case, either in the supreme court 
of Dakota Territory or in that upon which the appeal to this 
Court is based ; hence it was never ealled to the attention of 
or considered by either the territorial district court which 
rendered the original judgment, since it was not included in 
appellant’s motion for a new trial (Printed Record, page 37) 


2 
or the supreme court of Dakota Territory, since it was not 
included in appellant’s assignment of errors filed therein. 

Printed Record, pages 39 and 40. 


This Court will only review questions whieh appear 
by the reeord to have been called to the attention of and 
considered by the tribunal from which the appeal was 
taken. 

Phillips’ U.S. Supreme Court Practice, 285. 

Bell vs. Bruin, 1 How., 169. 


~ all ; 
— = 
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No such point is assigned as error in the specifications set 
out in appellant’s brief, pages 6 and 7. 
Rule 21, U.S. Supreme Court. 


lor all of which reasons the point now made for the first 
time should be disregarded. 


Second. Recovery is sought against the defendant county an 
upon the ground that it has, through the instramentality of i 
iis treasurer, received into its treasury the plaintiff’s money f 7 
wrongfully and without consideration, not as taxes, because be! 
none were assessed against the lands in question ; no tax lien j 
existed, and no charge was due the county which it was au- ah 
thorized by law to receive or retain upon any theory or pre- he 
text whatever. As was said by Justice Williams, in Clapp % 


vs. Pine Grove Township, supra, “ He (plaintiff) simply paid 
over so much money under the influence of the unauthor- 
they had no claim upon it and no right in law or morals to 


‘ 
ized and illegal aets of the tax officers; it was still his money ; 
withhoid it from him.” 


The defendant county, through its officers, is alone re- a 
sponsible for this entire void proceeding, beginning with the + 
pretended assessment and culminating in the sale, by reason I 4 
of which alone appellees were deprived of their money, hed 
(See stipulation of facts 4, 7, and $8, Printed Record, pages 95, \'. 


4, and 5.) 
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Neither the territorial government nor any one of its 
municipalities other than the appellant had anything to do 
with this unauthorized proceeding, neither are they charged 
with notice thereof, nor does it appear that they ever shared 
in the fruits of defendants’ wrong. There is no such admis- 
sion and certainly no such presumption ; but if it were true, it 
does not alter the status of our claim, for it is still like that in 
Haves vs. The Pacitie Mail Steamship Co., supra—the case 
ofan agent who, by unauthorized acts wholly without the 
scope of his authority or that of his principal, wrongfully 
obtains money and then disburses it, which latter act can 
In no way alter or affect his liability. 

None of the authorities cited by appellant properly apply 
to the facts of this ease. ‘They are either cases where taxes 
were levied or assessed by separate and distinet municipali- 
ties for local purpeses and then certified up to some general 
collecting oflicer or municipality for collection and dis- 
hursement, such collector acting as a general agent for each 


> > 


and all, in whieh class of cases it is properly held that an 
action to recover the same should be brought against the 
mumeipality which levied the tax and ultimately received 
the proceeds thereof, or cases where a tax regularly assessed, 
but rendered void by subsequent non-compliance with stat- 
utory proceedings on the part of some of the taxing vilicers, 
was sought to be recovered back by virtue of some statute 
wuthorizing such recovery. 

In no tnstance wasit held that the officer making the sale 
without authority or the MUN IpAality for which he acted, 
receiving the entire proceeds thereof, could not be sued as a 
wrong-doer who had by fatse inducements obtained money 
without consideration. 

Under the statute, s ction a, defendant Wiis liable, if “at 
all, “for the amount of prineipal and interest to whieh he 
would have been entitled had the land been rightfully sold,” 
not fora portion of such consideration only. This statute 
requires In terms that the county shall save the purehaser 
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harmless by paying him his principal and interest. ‘There 
is only one contingency by virtue of which the purchaser 
can receive any money when the land is “ rightfully sold ;” 
that is upon redemption, under section 70 of the same 
chapter. It follows that the legislature necessarily intended 
the provisions of this sectron as the measure of the counties’ 
liability in ease of a sale like the present, made wrongfully 
or by mistake of fact. The statute is susceptible of no 
other construction, and in every case cited in our brief— 
notably that of Roberts vs. Adams County, supra, as well as 
those cited from Iowa, Wisconsin, and other States—similar 
statutes have universally received the same construction. 
tespectfully submitted. 


W. Ie. Donae, 
J. HW. Batpwiy, 
kor Appellees. 


PLAT OF THRE 


PUEBLO OF SAN FRANCISCO 


FINALLY CONFIRMED Tro 


THE CITY OF SAN FRANCISCO, 


By an Act of Congress, approved March 8, 1866, and surv eyed under instructions from the U. S. Surveyor General, 


JAMES T. STRATTON, Dep. Sur. 
Between March, 1867 and January, 1868. Containing 17,784,278, Acres. 
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The field notes of the Survey of the PUEBLO of SAN 


H\ FRANCISCO, from which this Plat has been made, 
YW. have been examined and approved, and are on file in 
this office. 


U. S. Surveyor General's Offico, San Francisco, 
California, August 13, 1868, 


L. UPSON, 


Wo /3 LF U.S, Sur. Gen., Cal. 
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